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PREFACE. 

In order to prevent any misapprehension, it is proper to state^ 
before indicating the scope and contents of this Collection of Acts, 
that the fact of its having been printed at the Government Printing 
Office implies no responsibility whatsoever on the part of the 
Government, either in respect of its contents or its omissions. 
All responsibility in connection with its compilation generally, 
and for any opinions expressed in the course of the following obser- 
vations, attaches solely to the writer. * 

As the title imports, this is merely a collection of the many 
English and Colonial enactments which have a direct bearing on 
dealings with real estate ; and to these are subjoined, in the form 
of foot-notes, such decisions of the Supreme Court as appeared to 
determine any question of construction, or to be otherwise valuable 
for purposes of reference. In other words, it is an attempt to bring 
together, in a compact and portable form, all those enactments to 
which the conveyancer of landed property requires to refer in 
practice, or whose bearing on proprietary rights and obligations 
ought to be known to its owners, as well as to all persons and 
associations concerned in dealing with it. 

If the book has any value to the practitioner, it will probably 
be found in the alphabetical grouping of the various Acts hereto- 
fore scattered over thousands of pages, and several folio volumes, of 
the Statute Book, and perhaps also in the Index, upon which much 
labour has been bestowed, with the design of facilitating, both to 
the professional and the non-professional inquirer, the tedious and 
often difficult task of finding, amidst a mass of sections, the par- 
ticular enactment sought for. And it may be mentioned here, that 
in order to assist persons to whom the forms in use under the 
Real Property Act may not be accessible, the whole of those forms, 
together with their very useful rubrics or commentaries, have been 
appended to the text of the Real Property Act. 

The model followed in arrangement of subjects, annotation, 
type, and general form, has been Chitty's well-known Collection of 
the Statutes of Practical Utility. An Appendix has been added, 
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containing amongst other matters the whole text of the Charter of 
Justice and those sections of the Crown Lands Alienation Act of 
1 86 1, and of the Amending Act of 1875, which appeared to fall 
within the scope of the book, together with all the reported cases 
decided on those Acts. 

In collecting the English Acts anterior to 1828, the writer has, 
he admits, undertaken a very formidable task ; for the applicability 
of those Acts to the Colony has not, in many cases, been affirmed 
either by the Legislature or by the Supreme Court. Guided 
however by such opinions as* the Judges have expressed from 
time to time, and by the feeble light of his own judgment, he has 
endeavoured, to the best of his ability, to bring together in these 
pages all those early Statutes which purport to concern real estate, 
and of whose applicability to the Colony there appeared no reason- 
able doubt, without however going farther back into the antiquity 
of Conveyancing than the era of the Tudors. 

The notes of cases do not, as a rule, go back farther than the 
commencement of the present series of Supreme Court Reports. 
The Privy Council cases have however been carefully examined, 
and some valuable decisions have been extracted. If the book 
ever reaches a second edition, the writer hopes to be able to add a 
considerable number of decisions of our own Court collected from 
the early reports, but the time at his disposal has not enabled him 
for this edition to undertake a work demanding so much research. 

The principle upon which the selection of Acts has been 
determined may not have been always rigidly adhered to ; and some 
enactments have doubtless been incorporated which to many will 
appear redundant or inconsistent with the title of the book, and others 
have been omitted which might appear to fall properly within its 
scope. For example, all the provisions relating to " Ejectment" 
contained in the Common Law Procedure Act, and a considerable 
batch of enactments contained in the Acts dealing with persons 
under disability, have been deliberately omitted from this col- 
lection, because it was no part of the compiler's design to include 
Statutes of Procedure or to encumber the book with matter 
interesting only to litigants or petitioners before the Court. The 
rule, however, here indicated has not been in every case inflexibly 
observed, for to have done so would not have been always expedient. 
Thus, the entire text of the Trustees' and Trust Property Acts, 
and of some other Acts has been given, although much of those 
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Statutes specially concerns procedure. If, however, the collection 
shall be found open to criticism because of some omissions, it may 
not unreasonably claim to set off against that blemish the added 
matter comprised in the Appendix — the Charter of Justice, and 
the very little known- Colonial Laws Validation Act (28 & 29 Vic, 
cap. 63), being not the least valuable additions. 

Foremost among the Statutes relating to Real Property 
printed in this volume ranks the Real Property Act itself, which 
in a few months will have been in operation for a period of fifteen 
years. That Act and the system which it inaugurated, have in this 
Colony (as in the three adjoining Colonies), elicited a considerable 
amount of adverse criticism, not only from the legal profession but 
also from the general public, and there can be no doubt that much 
of that criticism is well founded. Still, when we consider the 
singular revolution in the law and practice of conveyancing which 
it introduced, as well as the large measure of hostility with which it 
was destined to cope, our Land Transfer Act will, it is conceived, be 
pronounced by impartial judges an achieved success ; while those 
who are thoroughly familiar with it, whether officially in its adminis- 
tration or non-officially through much contact with the depart- 
ment by which it is worked, will nevertheless be able to point out 
many imperfections in design and machinery which, though serious 
enough in themselves, are not so formidable as to be out of the 
reach of amendment. 

The enormous extent and value of properties already placed on 
the new register, amounting at the end of the year 1875 to 3,139,525 
acres, valued at ;£ 6,447,484 i8s. iid., would alone b'e a sufficient 
reason for giving more prominence to the Real Property Act in 
this brief review than to any other conveyancing Statute; but 
there is another reason in justification of such prominence. All 
devolutions of estates and interests by operation of law, and all 
dealings, in respect of property so registered, are regelated and 
controlled, in perpeiuityy by the provisions of the Real Property 
Act. This feature in the Torrens* system of registration, especially 
when it is remembered that all Crown grants issued since the ist 
January 1863, fall within the dominion of the Act, connects nearly 
all the landed proprietors, capitalists, and practising conveyancers 
in the Colony so intimately with that system — its development, its 
internal and external working, its merits and its demerits — that a 
fair measure of criticism should be invited rather than deprecated, 
even by its most pronounced admirers. , 
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And if, haply, the present writer should be thought censurable 
for his assumption, while officially connected with the administra- 
tfon of this important Act, of the part of critic rather than of 
eulogist, it must not be forgotten that the founder and Vafes Sacer 
of the system. Sir Robert Torrens, has succeeded in creating such 
a wide-spread and intense enthusiasm for his scheme of registra- 
tion that its progress has been latterly somewhat retarded by mere 
excess of championship. 

It may not, therefore, be out of place for a friendly critic to 
note some points which either indicate defects in this beneficial 
measure or afford matter for the further consideration of the Legis- 
lature : — 

1 . The existing system of issuing one class of certificates of 
title is not fi'ee from objection, as it ignores the distinction which 
must always exist between fiduciary and beneficial ownership. 
There should be some mode of ear-marking the certificates issued 
to trustees more effective than that now adopted, so that intending 
purchasers should not be encouraged to assist in the perpetration of 
frauds. The nature of a trustee's ownership is now only disclosed 
when a caveat protects a deposited Declaration of Trust, and that 
is a safeguard which in the case of settlements of property under the 
Act depends on the sagacity of the settlor or beneficiary. It ought 
rather to be a matter of official obligation. 

2. The conditions and the' nature of the ownership which give 
a status to apply for registration under the existing law are too 
circumscribed. Persons should be equally entitled to registration in 
virtue of a power to dispose of the fee-simple as in virtue of an estate. 

3. The modem doctrine of the " separate use" — that most 
beneficial of all the creations of an enlightened Equity jurispru- 
dence — ^has received only the very faintest recognition in the Act. 
This may perhaps be accounted for in some measure by the 
circumstance that the decisions which have finally established the 
doctrine on its present broad basis are not yet quite twenty years old. 

4. The precise degree in which a Certificate of Title is 
declared to vest in the registered proprietor an estate, in reference 
to the land therein included, paramount to all others, or, in other 
words, the extent of indefeasibilty which the Certificate of Title 
commands, is left by the Act in some little obscurity, 

5. Sp also is the remedy for deprivation of an estate or 
interest in land, and for other loss or injury sustained by reason 
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of the registration of some other person as proprietor. ' It is the 
popular belief that, any person damnified by the issue of a certifi- 
cate of title to another has his remedy in an action for damages, 
for the payment of which the Assurance Fund in the first 
instance, and the Consolidated Revenue in the last resort, are 
made liable. The foundation of this belief has fortunately never 
yet been tested in the Supreme Court, but no one can read that 
part of the Act jvhich deals with this matter, especially sections 
JEI5 to 122 inclusive, without a feeling of regret that so important 
a possibility in a Registration Act as the regfistration of the 
wrong man should be dealt with by provisions so involved in 
structure and so pregnant with difficulties of construction. 

6. The attempt to substitute a system of transfers, accompanied 
by instruments declaring trusts, and protected by caveats, in lieu of 
the ordinary form of Settlements embodying the trusts in the same 
instrument, may be the logfical outcome of the Torrens system of 
registration ; but the provisions effecting the change are very 
inartificially 4esigned, and stand in great need of elaboration. 

7. The effect of cancellation after regfistration upon the various 
classes of covenants should have been settled by express enactment. 

8. There should have been some provision in the Act com- 
pelling caveators to proceed to trial (after issue of writ and lodg- 
ment of notice of proceedings^) within some reasonable time. 
At present an application is suspended indefinitely, so far as the 
department is concerned, upon notice of proceedings after caveat. 

9. There is no machinery provided in the Act for the purpose 
of bringing an applicant and a caveator to an issue when the title to 
land is in dispute. The Act invites a rival claimant to lodge his 
caveat and then dismisses him to make the best of his case before 
another tribunal — the Supreme Court. This change of forum 
seems justifiable perhaps on the ground that it would have been 
dangerous to invest the Commissioners of Titles with judicial powers 
commensurate with the important function of deciding disputed 
titles to land. But if the Commissioners were selected from profes- 
sional men familiar with the law of Real Property, and trained 
to sift and weigh evidence, there seems no well-founded objection 
to their investiture with the powers of a Court of First Instance. 
The creation of a Court of Titles, somewhat on the model of the 
Irish Encumbered Estates Courts, in the persons of the Examiners, 
had always been an article of faith for the late Mr. G. K. Holden, 
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and was 'a conspicuous feature in the Bill to remodel the Land 
Transfer system which he had prepared so far back as 1863, and 
had pressed — though unsuccessfully — ^upon successive Govern- 
ments, from time to time, almost up to the year of his death. 

10. The same Bill made provision, moreover, for the abolition 
of the office of Commissioners, and for a severance of the Land 
Titles Office from its then and still existing departmental connection 
with the Registrar General's Office. The first proposal was founded 
on the conviction that the interposition of an irresponsible lay 
Board between the investigation of titles by the officers virtually 
responsible for that duty and the actual issue of certificates was 
an increase of friction without any corresponding increase of 
power — ^was useless, either as a safeguard to the revenue or a check 
upon the Examiners — and was, moreover, open to the fatal objec- 
tion common to all bodies so interpolated into a system as to 
fritter away the wholesome feeling of direct responsibility by 
diverting attention from the real to the ostensible agents. For years 
no such Board had existed in Victoria where the land transfer system 
had reached its highest development ; and, indeed, no such Board 
would have been invented even in South Australia, where that 
system was first introduced, but for a most unwarrantable suspicion 
of the loyal administration of the Act, during its noviciate, by its 
official solicitors. (*) The present writer sees no reason for dissenting 
from the views of those able and dispassionate judges — ^his late pre- 
decessors — either in respect of the office of Commissioners, or in 
respect of the association of the Office of Titles with a statistical 
department with which it has no functional connection or affinity. 

I r. Some imperfections in structure, and some provisions of very 
questionable character, contained in our Real Property Act, are 
probably owing to an insufficient consideration of the corresponding 
enactments of the South Australian model, from which ours was 
but a transcript — although, it must be admitted, a transcript made 
after very mature deliberation and full consideration of rival 
schemes for the registration of titles. The present Land Transfer 

(n) It will be within the recollection of many persons, that Sir Robert (then Mr.) Torrens was 
an important witness before the Select Committee on the Land Titles Declaration Bill, in 1862. 
That gentleman, at page 38 of the Evidence printed with the Report, says — " The only function 
of the Commissioners is to decide to what extent the claim of the party {sc. to be registered) 
shall be advertised, and the number of newspapers in which the advertisement shall appear, or 
whether it shall be advertised in any other of the Colonies or in Great Britain, and to advise and 
assist the Registrar General in this important duty." 
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Statute of Victoria is in every respect a muph more studied measure 
thanK)urs> and, though founded like our Act and that of Queens- 
land on the South Australian, bears evident signs in its numerous 
and substantial variations from the origfinal, that its framers knew 
when tp avoid the beaten track as well as when to follow it. 

12. The Statute has made no provision on the following 
subjects :— =• 

[a) Does the Statute of Limitations relating to Real Estate 

operate on land under the Act or not r 

[b) How far are, notifications on certificates to be deemed to 

be " notice" to purchasers and intending dealers in the 
equitable sense of the term ? 

[c) How far (if at all) do estates, interests, &c., registered 

under the old system, or unregistered, bind lands under 
the Act where there is no question of priority ? 

[d) What is a " lien " within the meaning of the Real 

Property Act ? 

[e) Is land under the Act subject nevertheless to the quit 

rents reserved on the original grant, and to all other 
conditions, reservations, and exceptions contained in 
such grant ? 

(/) Does the prohibition of the entry of trusts in the 
Register book, contained in section 66, bind the Crown ? 

13. The 'procedure prescribed by the 107th section for an 
applicant proprietor feeling himself aggrieved by any act or 
omission by the Land Titles officers, through their statutory 
medium, the Registrar General, lacks precisely the two recom- 
mendations which this popular statute might have been expected 
to offer, viz., cheapness and dispatch. 

The Supreme Court (or a Judge thereof) ought to have been 
made accessible to a complainant at any stage of his application, by 
means of the proceeding now so common in England — a, case stated 
at the instance of the applicant — which, as a rule, would probably 
not be half so costly, nor half so dilatory a course, as the present 
cumbrous procedure by summons to show cause. 

14. Fair holding titles ought to have received some sort of 
recognition. The general tenor of the Real Property Act in its 
present form appears to be opposed to the registration of titles of 
lower quality than what are known as " marketable" titles, and 
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the practice of the Examiners has, speaking generally, (•*) been 
in accordance with that view; but it is, at all events, worth 
considering whether fair holding titles might not be safely- 
accepted on condition that the applicant shall either pay an 
increased premium (say not to exceed 2\ per cent.) for their insur- 
ance, or (at his option) consent to the issue of a qualified certificate 

(•») The Legislature having omitted to declare or even to indicate in the Real Property Act 
what kind of titles should be placed upon the Register, with the measure of indefeasibility accorded 
by the Statute, the duty of determining this important question practically devolved upon the 
Examiners of Titles, And they appear to have come to the conclusion, very soon after the intro- 
duction of the system, that the only titles which they would be justified in recommending the 
Government to guarantee were the class known as " marketable " titles, but with these qualifica- 
tions, — that if the equitable portion of the title in any case were unexceptionable, outstanding legal 
estates and interests should not be allowed to interfere with its acceptance ; and that, as the 
machinery of the Act provides means for disseminating notice of applications and for the 
lodgment of caveats, some effect must be taken to be extended to the equitable doctrine of 
acquiescence, as also some allowances made for exceptional cases of missing documents 
of title. A " marketable " title, it is needless to say, is such as a Court of Equity will 
compel an unwilling purchaser to accept. And as this is, speaking generally, the class of title which 
by the contract of sale itself, Equity will imply in the absence of special agreement as between vendor 
and purchaser, it would seem that it. is this class and this class alone which the Government, who 
may as guarantors be considered as purchasers in effect, appear to be entitled to require. The 
Land Titles Commissioners too, it must be remembered, are invested by the Act with 
discretionary powers as to the acceptance or rejection of a title, which must not be disregarded in 
the consideration of this question ; and the element of risk in any case may, it vrould appear 
from the Act, be left to their determination ; but risk is itself so often a question inseparable 
from legal considerations, that it would obviously be inexpedient that applications having that 
ingredient should be remitted to the arbitrament of non-professional persons. In the neigh- 
bouring Colony of Victoria, where a system of land transfer and registration of title, in the 
main similar to our own, has long been established, the Commissioner of Titles is content with 
what are there described as " substantially good" titles ; but it is not therefore to be inferred that 
he would commit the Victorian Government to mere "holding titles"; and even if it be the 
practice of the department in Victoria to issue certificates of title to applicants who may be unable 
to disclose a good, much less a marketable title, yet there is some justification in the Victorian 
Statute for such a practice which is entirely absent from our Act. That justification is implied 
by the power given to the Commissioner of Titles to demand an additional indemnity for imper- 
fect titles ; or, in other words, to compel the applicant to contribute to the assurance fund — (in that 
Colony the same as with us) — " such an additional sum of money as the Commissioner shall 
" certify under his hand to be in his judgment a suflicient indemnity, by reason of the non- 
" production of any document affecting the title, or of the imperfect nature of the evidence of 
" title, or against any uncertain or doubtful claim or demand arising upon the title." The 
Government of this Colony guarantees titles on the pa3rment once for all of ^d. in the £^ or ^Joth 
part of the declared value of the land applied for. Thus, the title to a property the value of 
which is declared to be j^20,ooo, is, if the title be accepted, insured for the consideration of 
20,000 half-pence, or £^1 13s. 4d. That consideration is obviously ridiculously incommensurate 
if the Government be supposed to accept " risky" titles. Risky titles, like risky policies of 
marine or life assurance, can only be justified on the ground of adequate premiums being in every 
case charged. But who is to measure the probability in £ s, d, of this or that cestui que trust 
setting aside a particular sale — of an ignored remainderman enforcing his claim for deprivation of 
estate against the assurance fund — of an executor selling the estate under an implied charge of 
debts — or of a presumed claim as heir-at-law being successfully impeached — and in every case to 
the prejudice and perhaps in some to the utter annihilation of the accepted title ?* Moreover, the 
acceptance of risky policies at all is excused rather than justified by the pressure of competition. 
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of title, the qualification to he so stated in the body of the certifioate 
as to except from its indefeasibility any estates, interests, or rights 
which may be claimed by any person under a certain named 
instrument, or instruments, or anterior to a specified date. (') 

We now pass from the special consideration of the Real Property 
Act to the general body of Property and Conveyancing Acts com- 
prised in this volume. Apart from the Statute of Charles the 
Second,('*) which converted all the ancient tenures (with a few excep- 
tions) into free and common socage, land in this Colony could not, in 
the nature of things, be holden by any other than the same free tenure. 
And our system of conveying freehold and other interests in land, 
and of dealing with it generally, has naturally enough followed, up 
to a certain point, in the well-beaten track of English convey- 
ancing, so far as that system was capable of application in the 
Colony. Accordingly, our conveyancers have for nearly a century 
adopted the old Common Law Assurances as well as those which 
operated under the Statute of Uses. Of the former class the FeoflF- 
ment was once a favourite form of conveyance, and indeed it is even 
now occasionally adopted; of the latter class the Bargain and 
Sale, and Lease and Release, were for long the accepted modes of 
transfer. The extraordinary assurance by Fine and Recovery, 
was, however, never introduced, probably because the proceed- 
ings connected with the levying of a Fine and the suffering of a 
Recovery were both costly and complicated, and because the 
curious judicial fictions on which those proceedings in the English 
Court were based could not be well imitated in our Court, and also 
perhaps because estates tail were never so common in this Colony 
as to require any very special provision to be made for barring 
them. As Fines and Recoveries were never known to our Law, so 



The State, howeveri has no competitors in its monopoly of Insurer of Titles. From these con- 
siderations alone (which in no sense pretend to exhaust the subject) it would appear that the prac« 
tice of the department in this Colony of refusing all titles but such as are unexceptionable from an 
equitable point of view, is justified by sound principle, as it most certainly has been justified by 
the test of experience, for the result of the latter criterion discloses the extraordinary fact that not 
a single claim has been successfully made (and only one made at all) against the assurance fund 
during a period of more than fourteen years. * 

(*=) Several of the matters above indicated as deserving of consideration by the Legislature 
have, in fact, been dealt with in a Bill which was recently introduced in and passed through the 
Legislative Assembly by Mr. Terry. That Bill is now (September, 1877) before the Legislative 
Council, but without much probability of becoming law during the present year. The publica- 
tion of this book was delayed for a considerable time with the view of including thi^t Bill so soon 
as it should have been passed into law. 

("0 1 a Car. IL cap. 34. 
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the English Act abolishing them(*) has never been adopted, and the 
provisions for acknowledgment contained in the Registration Act (^ 
remain our only substitute for the elaborate system established in 

« 

England since 1834 by the Fines and Recoveries Abolition Act. 

The most important Acts concerning estates in land adopted 
by us from the English Statutes passed in the reign of William the 
Fourth, are without doubt the Dower,(8) Inheritance, (^) Limitation 
of Real Property Suits, (') and Wills Acts. (J) And so far it cannot 
be said, that since the time when Imperial Laws ceased to be 
operative in the Colony (25 July, 1828), we have been oblivious 
or careless of introducing into our Statute Book the most 
prominent English laws applicable to our condition. Adaptation, 
rather than a mere literal adoption of these laws, would perhaps 
have been the preferable course, but no doubt the lawgivers of 
that period thought that any deviation from the English models 
was dangerous. A different opinion prevails at the present day; 
but the experience which has created that opinion, it was, of 
course, not within the power of the last generation to forecast. 
From about the year^ 1840, the diligence exhibited by the Legisla- 
ture in assimilating our Property Law to that of England appears 
to have abated. In 1852, the 13 & 14 Vic. cap. 60 (a valuable 
enactment concerning property vested in Trustees or Mortgagees) 
was adopted ; but it n>ay be said, with few exceptions, that since 
that year, very little English Property Law has been embodied in 
our Statute Book, the chief exceptions being Locke King's Act, 
17 & 18 Vic. cap. 113, and the Acts known by the names of Lord 
Cranworth's and Lord St. Leonards' Acts {22 & 23 Vic. cap. 35, 
and 23 & 24 Vic. cap. 145) — ^the first-named Act having been 
adopted by our 19 Vic. No. i, and the last two by our Trust Pro- 
perty Act, 26 Vic. No. 12. It may be said that during the last two 
decades we have been engaged in passing measures possessing at 
least the merit of originality; but this apology can hardly be 
maintained, at least in that branch of law which is now under 
consideration. The Real Estates of Intestates Distribution Act, 
which came into force in July, 1863, may certainly lay some claim 
to originality — (and it is indeed a well-meant, though insufficiently 

(«) 3 & 4 Wni. IV, cap. 174. 
7 Vic. No. 16. 

(») 3 & 4 Wmr IV. c. 105 ; adopted by 7 Wm. IV. No. 8. 
' 0) .^ * 4 Wm. IV. c. 106 ; adopted by 7 Wm. IV. No. 8. 
3 & 4 Wm. IV. c, 27 ; adopted by 8 Wm. IV. No. 3. 
(I) 7 Wm. IV. and i Vic, c. 26 ; adopted by 3 Vic. No. 5. 
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elaborated measure) — ^but the Act which introduceci the new 
Registration system in this Colony (26 Vic. No. 9), and the short 
amending Act passed in 1873, were almost literal copies of South 
Australian Acts. Indeed, the work of the transcriber in the first 
or principal Act hias been so artlessly done that those sections of* 
the South Australian Statute (No. 22, of 1 861), which were most 

• distinguished by faultiness of structure, perplexity, ambiguity, and 
a tendency to work mischief, have been reproduced in our 26 Vic. 
No. 9 with curious fidelity. {^) 

The present is not an occasion when it is desirable to institute 
a minute comparison of modern English legislation on subjects 
concerning Real Property with our own, but a very cursory compa- 
rison discloses some extraordinary contrasts and some results which 
cannot be said to be altogether creditable to us as an English 
community. For example, we are still without any modem statute 
regulating the granting of Probates of Wills and of Letters of 
Administration — ^the Ecclesiastical Jurisdiction of the Supreme 
Court remaining for these purposes exactly as it was more than 

• half a century ago — ^we are still without any Statute corresponding 
with Lord Tenterden's Act, and therefore continue dependent on 
the Common Law in respect of titles to incorporeal hereditaments 
by prescription — tenants for life or in tail without express powers in 

C^) In the compass of a note it is scarcely possible to specify all the sections of the Act which 
might be relied on to support the statement in the text. But mere enumeration without 
ex{flanation would not avail much ; and explanation would in almost all cases demand more 
space than could be conveniently accorded. Two, however, of the " mischievous " sections 
referred to may be here noticed — the 39th and the 49th. The first of these sections enacts that 
no unregistered instrument shall be efiectual to pass any estate or interest in land under the 
provisions of the Act. So that if a registered proprietor, by a written contract, agrees to 
sell land, acknowledges to have received the purchase money, and — without more— dies, 
^at contract passes 710 estate or interest in the land unless it shall have been registered under 
the Act, although there be no question of priority involved. Can anything be conceived more 
alien from equitable principles, and more mischievous than such an enactment as this > 
Equally mischievous as to leases of land under the Act for less than three years is the 49th 
section. Such leases cannot be registered under the Act. What then become of the rights of a 
lessee (for say two years) under section 39 ? Could he enforce them ? In South Australia there 
has been a recent decision of the Supreme Court to the substantial effect that he could not, and a 
still more recent decision apparently determining that such a lease would not be invalid. The same 
Court also decided in another case, to the dismay of many friends of the Act, that the conscience 
of a registered proprietor was jiot bound by equities under an unregistered instrument to which he 
himself was a party I And the mischief is intensified by the &ct that no mere contract can be 
registered under the Act: all that the party interested under the contract can do to protect his 
interest is to keep a caveat on the file until the dealing shall be actually registered — a pleasant 
prospect in many cases of transmission of title by operation of law. Let that formal registration, 
if you will, be a condition precedent to the right of the equitable owner, mortgagee, or lessee, to 
transfer or deal with the land — but provide for the right or equity to be registered^ at all events, of 
the man whose equity to the ownership, and therefore to registration as owner, is, in the case 
supposed, unchallengeable. 
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the instruments creating their estates have still to apply to the 
Legislature for powers to grant long leases for agricultural, 
building, or mining purposes; whilst in England, for more than 
twenty years, under the powers contained in the Leases and Sales 
.of Settled Estates Acts, such leases may, subject to certain 
prescribed conditions, be granted by owners of limited estates — 
there is absolutely no restriction whatever in this Colony on the 
barring of an estate tail, except the merely formal requirements of 
the Registration Act. In England the consent of the Protector of 
the Settlement has long been a condition precedent to the exercise 
of such a power. This valuable provision, as well as many others 
contained in the Act for the Abolition of Fines and Recoveries, 
are here unknown. Another extraordinary omission in our Real 
Property Code is that of the 8 & 9 Vic. cap. 106 — ^the Real Property 
Amendment Act — in consequence of which many important ques- 
tions as to leases, reversions, feoffments, contingent remainders, 
&c., are still undetermined. And one very important change in con- 
veyancing, viz., the substitution of a simple Deed of Grant in place 
of the old familiar Lease and Release, would appear to have in this 
Colony, in consequence of this same omission, so far as the convey- 
ance of an immediate freehold estate in land is concerned, the 
sanction only of usage in its support. So, in respect of the law of 
attendant terms, we are without the Satisfied Terms Act, 8 & 9 Vic. 
cap. 112; without any statute enabling tenants for life to improve the 
property of which they ar6 in possession, such as the 8 & 9 Vic. 
cap. 56 ; without any Acts corresponding to the. English Improve- 
ment of Land Act of 1864, the Limited Owners' Residences Acts, the 
Lands Clauses Consolidation Acts, the Rents Apportionment Act of 
1870, the Partition Acts, the Married Womens' Property Act, the 
Vendors and Purchasers Act, and many other more or less recent 
English Statutes affecting the law of Real Property. No doubt the 
same complaint may be made in respect of other departments of 
our Statute Law, and notably in that of Equity Practice and 
Procedure and the Law relating to Insolvency and Debtors. At 
the same time it must be admitted that much mischief and confusion 
have been caused by the indiscriminate adoption of English Acts. 
There can hardly be two opinions as to the mischief which has 
been sown by the irrational attempt to acclimatize in this Colony 
the English Statute of Limitations affecting Real Estate. Another 
adopted Act teems with provisions relating to copyhold landsy and 
even the comparatively recent Wills Act contains sections relating 
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to Customary and Copyhold Estates^ while the Statute of Limitations 
just referred to contains some very learned provisions in restriction 
of the right to recover an advowsotiy which it is needless to say are 
as inapplicable to this Colony as is the nineteenth section of the 
same Act, which by the same absurd system of wholesale adoption 
is made to announce that no part of the United Kingdom of Great 
Britain and Ireland, &c., &c., shall be deemed to be " beyond the 
seas" — an intrinsically ridiculous declaration when applied to 
countries separated by at least two oceans, but one nevertheless 
which it required, quite recently, a solemn decision of the Supreme 
Court to get rid of. 

In the judgment of some who are well qualified to give an 
opinion, there will hardly be found an adequate remedy for this 
very unsatisfactory state of things — the absence of beneficial 
Imperial laws firom our Statute Book, and the presence therein 
of exotic laws wholly unsuited to our circumstances — until the 
Legislature shall consent to the creation of a permanent College 
or Commission of Jurists, whose duty it shall be to present to 
Parliament, from time to time, well-designed and carefiiUy-prepared 
groups of Consolidation Acts covering the entire domain over 
which our Statute Law ought to range, (^ 

(') The writer makes no apology for appending the following extract from the well-known 
Treatise on Representative Government by the late John Stuart Mill, because it is the statement 
by a master mind of the reasons for adopting some such expedient as that above suggested : — 

" There is hardly any kind of intellectual work which so much needs to be done not only by 
experienced and exercised minds, but by minds trained to the task through long and laborious study, 
as the business of making laws. This is a sufilcient reason, were there no other, why they can 
never be well made but by a committee of very few persons. A reason no less conclusive is, that 
every provision of a law requires to be framed with the most accurate and long-sighted perception 
of its effect on all the other provisions ; and the law when made should be capable of fitting 
into a consistent whole with the previously existing laws. It is impossible that these conditions 
should be in any. degree fulfilled when laws are voted clause by clause in a miscellaneous assembly. 
The iiKX)ngruity of such a mode of legislating would strike all minds, were it not that our laws 
are already, as to form and construction, such a chaos, that the confusion and contradiction seem 
incapable of being made greater by any addition to the mass. Yet even now, the utter unfitness 
of onr legislative machinery for its purpose is making itself practically felt every year more and 
more. The mere time necessarily occupied in getting through Bills, renders Parliament more 
and more incapable of passing any, except on detached and narrow points. If a Bill is prepared 
which even attempts to deal with the whole of any subject (and it is impossible to legislate 
properly on any part without having the whole present to the mind), it hangs over from session 
to session through sheer impossibility of finding time to dispose of it. It matters not though the 
Bill may have been deliberately drawn up by the authority deemed the best qualified, with all 
appliances and means to boot ; or by a select commission, chosen for their conversancy with the 
subject, and having employed years in considering and digesting the particular measure: it 
cannot be passed, because the House of Commons will not forego the precious pri\ ilege of 
tinkering it with their clumsy hands. The custom has of late been to some extent introduced, 
when the: principle of a Bill has been affirmed on the second rcadingt of referring it for contklen- 
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In conclusion, the writer wishes to state-^but without any 
desire to avert unfavourable criticism — ^that the work of collecting" 
materials for this volume has of necessity been assigned to such 
rare intervals of leisure as his official duties left at disposal. He 
is apprehensive, therefore, that much of that work will be found to 

.tion in detail to a Select Committee ; but it has not been found that this practice causes much 
less time to be lost afterwards in carrying it*through the Committee of the whole House : the 
opinions or private crotchets which have been overruled by knowledge, always insist on giving 
themselves a second chance before the tribunal of ignorance. Indeed, the practice itself has been 
adopted principally by the House of Lords, the members of which are less busy and fond of 
meddling, and less jealous of the importance of their individual voices, than those of the elective 
House. And when a Bill of many clauses does succeed in getting itself discussed in detail, what 
can depict the state in which it comes out of Committee ! Clauses omitted, which are essential 
to the working of the rest ; incongruous ones inserted to conciliate some private interest, or some 
crotchety member who threatens to delay the Bill ; articles foisted in on the motion 'of some 
sciolist with a mere smattering of the subject, leading to consequences which the member who 
introduced or those who supported the Bill did not at the moment foresee, and which need an 
amending Act in the next session to correct their mischiefs. It is one of the evils of the present 
mode of managing these things, that the explaining and defending of a Bill, and of its various 
provisions, is scarcely ever performed by the person from whose mind they emanated, who 
probably has not a seat in the House. Their defence rests upon some minister or member of 
Parliament who did not frame them, who is dependent on cramming for all his arguments but 
those which are perfectly obvious, who does not know the full strength of his case, nor the best 
reasons by which to support it, and is wholly incapable of meeting unforeseen objections. This 
evil, as iiir as Government Bills are concerned, admits of remedy, and has been remedied in some 
representative constitutions, by allowing the Government to be represented in either House by 
persons in its confidence, having a right to speak, though not to vote. 

If that, as yet considerable, majority of the House of Commons who never desire to move 
an amendment or make a speech, would no longer leave the whole regulation of business to those 
who do 'y if they would bethink themselves that better qualifications for legislation exist, and may 
be found if sought for, than a fluent tongue, and the faculty of getting elected by- a constituency ; 
it would soon be recognised, that in legislation as well as administration, the only task to which 
a representative assembly can possibly be competent, is not that of doing the work, but of 
causing it to be done : of determining to whom or to what sort of people it shall be confided, and 
giving or withholding the national sanction to it when performed. Any government fit for a high 
state of civilization, would have as one of its fundamental elements a small body, not exceeding 
in number the members of a Cabinet, who should act as a Commission of Legislation, having 
or its. appointed office to make the laws. If the laws of this countiy were, as surely they will 
soon be, revised and put into a connected form, the Commission of Codification by which this is 
effected should remain as a permanent institution, to watch over the work, protect it from 
deterioration, and make further improvements as often as required. No one would wish that 
this body should of itself have any power of enacting laws ; the Commission would only 
embody the element of intelligence in their construction ; Parliament would represent that 
of will. No measure would become a law until expressly sanctioned by Parliament ; and 
Parliament, or either House, would have the power not only of rejecting but of sending back 
a Bill to the Commission for reconsideration and improvement. Either House might also 
exercise its initiative, by referring any subject to the Commission, with directions to prepare 
a law. The Commission, of course, would have no power of refusing its instrumentality 
to any legislation which the country desired. Instructions, concurred in by both Houses, to 
draw; up a Bill which should effect a particular purpose, would be imperative on the Commis- 
sioners, unless they preferred to resign their office. Once framed, however. Parliament should 
hayc no power to alter the measure, but solely to pass or reject it ; or, if partially disapproved of, 
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be faulty. If, however, those inquirers who may detect errors, 
whether of omission or commission, will inform him of such 
discoveries, he will feel under great obligations to them, and will 
atone for his shortcomings in the next edition of the book. 

A. O. 

September i 1877. 



remit it to the Commission for reconsideration. The Commissioners should be appointed by the 
Crown, but should hold their offices for a time certain, say five years, unless removed on an 
address from the two Houses of Parliament grounded either on personal misconduct (as in the 
case of judges), or on a refusal to draw up a Bill in obedience to the demands of Parliament. At 
the expiration of the Ave years a member should cease to hold office unless reappointed, in order 
to provide a convenient mode of getting rid of those who had not been found equal to their duties 
and of infusing new and younger blood into the body. 

*' The necessity of some provision corresponding to this was felt even in the Athenian 
Democracy, where, in the time of its most complete ascendancy, the popular Ecclesia could pass 
Psephisms (mostly decrees on single matters of policy), but laws, so called, could only be made or 
altered by a different and less numerous body, renewed annually, called the Nomothetce, whose 
duty it also was to revise the whole of the laws, and keep them consistent with one another. In 
the English Constitution there is great difficulty in introducing any arrangement which is new 
both in form and in substance, but comparatively little repugnance is felt to the attainment of 
new purposes by an adaptation of existing forms and traditions. It appears to me that the means 
might be devised of enriching the Constitution with this great improvement through the machinery 
of the House of Lords. A Commission for preparing Bills would in itself be no more an ixmo* 
vation on the Constitution than the Board for the administration of the Poor Laws, or the Inclosure 
Commission. If, in consideration of the great importance and dignity of the trust, it were made 
a rule that every person appointed a member of the Legislative Commission, unless removed from 
office on an address from Parliament, should be a Peer for life, it is probable that the same good 
sense and taste which leave the judicial functions of the Peerage practically to the exclusive care of 
the Law Lords, would leave the business of legislation, except on questions involving political 
principles and interests, to the professional legislators ; that Bills originating in the Upper House 
would always be drawn up by them ; that the Government would devolve on them the framing of 
all its Bills ; and that private members of the House of Commons would gradually find it 
convenient, and likely to facilitate the passing of their measures through the two Houses, if 
instead of bringing in a Bill and submitting it direcdy to the House, they obtained leave to intro- 
duce it and have it referred to the Legislative Commission. For it would, of course, be open to 
the House to refer for the consideration of that body not a subject merely, but any specific proposal 
or a Draft of a Bill in extensOf when any member thought himself capable of preparing one such 
as ought to pass ; and the House would doubdess refer every such draft to the Commission, if only 
as materials, and for the benefit of the suggestions it might contain : as they would, in like manner, 
refer every amendment or objection, which might be proposed in writing by any member of the 
House after a measure had left the Commissioners* hands. The alteration of Bills by a Committee 
of the whole House would cease, not by formal abolition, but by desuetude ; the right not being 
abandoned, but laid up in the same armoury with the royal veto, the right of withholding the 
supplies, and other ancient instruments of polidcal warfare, which no one desires to see used, but 
no one likes to part with, lest they should at any time be found to be still needed in an extraor- 
dinary emergency. By such arrangements as these, legislation would assume its proper place as 
a work of skilled labour and special study and experience ; while the most important liberty of the 
nation, that of being governed only by laws assented to by its elected representatives, would be 
fully preserved, and made more valuable by being detached from the serious, but by no means 
unavoidable, drawbacks which now accompany it in the form of ignorant and ill-considered 
legislation." — Representative Government, pp. 97-103. 
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Page 6. Note (3), dele "a" before "real estate." 

27. Side-note to sec. 79 should read " Kegistrar to execute bargain and sale."' 

48. In note (18) for " with" abbut £4,000 read ** worth" about £4,000. 

70. In first line of note to Mortgages, instead of ** sub" title, &c., read "under" title, &c. 

80. In line 32 of note, read " have" instead of ** having. " 

„ 87. Side-note to sec. 6 should read ** Provisions of Act to apply to Executors in, case of 
partial intestacy, and to Curator of Intestate Estates. *^ 

101. In side-note to sec. 70, for ** Province" read ** Colony." 

111. Sec.*116, line 2, for ** except" read ** excepted." 

145. Sec. 21, line 4, for '* or" read " on." 

154. Sec. 26, line 2, insert comma after ** survived " and delf. comma after '' deaths." 

168. Side-note to sec. 25, for "mortgagor's" rights of action read "mortgagee's" rights of 
action. 

189. Sec. 29, line 9, dele comma after " issue." 

202. Line 12 of foot-note, dele ** following" and insert " accordingly." 

Line 13, after " 174," that part of the note commencing from "Plaintiff" should have 
formed a new paragraph. 

210. Line 8, dele the words within [ ] and insert " See Annie Joachim's case, p. 202» 

^auprcL," 

224. Dele the last foot-note. 

Some of the following cases were accidentally omitted to be arrangjed under their respective 
sections in the body of the work, and others have been decided while it was passing through the 
press : — ' 

Inheritance, — Sec. 2, p. 46, add Badham v. Shiel, reported 7 Jur. N.S., pt. 2, p. 509 — In that 
case the Court (Wise, J. , dissentienfe) decided an important point on the Inheritance Act, 3 & 4 Wm.IV. 
c. 106, adopted in N.S. W. by 7 Wm. tV. No. 8. The plaintiff brought an action on a covenant 
a^iainst the grandson of one Mary Cannon, deceased, the covenantor, as her heir-at-law — Mary 
Cannon having, it was admitted, herself inherited the lands in question from hor father, Thomas 
Bradburv, who was the first purchaser. The defendant pleaded that he had not any lands bj 
descent from the said Mary Cannon. The plea was held bad. [This decision has at least the ment 
of avoiding an injustice ; and although at nrst sight hardly reconcilable with the declaration in the 
Inheritance Act that "t/i every case descent shall be traced from^ the purchaser," yet draws a 
substantial distinction between the tracinp of descent /I'om the purchaser for the purpose of 
determining a ri^ht of inheritance, and the tracing of descent from the same person, but through an 
intermediate heir, for the purpose of fixing a liability on the heir of sucn intermediate heir in 
respect of a bond. In other words, A who mherits lands from his grandmother B. who herself 
inherited from her father C, the first purchaser, shall not escape liabuity^ on B's bona, by a plea of 
riens jper decent, to be set up by tracing descent from C, and ignormg descent through B, the 
obligor. — Ed.] 

'Heal Property Suits Limitaiions. — Add as note to sec. 2, p. 75 — The evidence of possession 
was that of a person who was on the land (which it appears was unenclosed forest lana) twenty- 
four years previously, and who ^owed his cattle to graze over it. He could not give any boun- 
daries of the land except a creek on one side of it. Per Curiam (Martin, C. J., Hargrave and Faucett, 
J. J.), on motion for new trial : — " Any possession upon which an action of trespass may be main- 
tained is sufficient to give a title under the Statute of Limitations. But the possession must 
be coextensive with the property claimed, and here there is no evidence of the extent of the occu- 
pation. The^azing must be a grazing with the owner's intention, and not It mere trespassing by 
the cattle. Tnere must be evidence of the user of the land with the intention of using and occupy- 
ing it. Here there was no evidence of the number of the cattle and no description of the land 
taken up." — Illidge and another v. Leary and another. 1, Knox, S.C. Cases, 139. 

BeaZ Property Act, — Add as note to section 40 : Sempill v. Jarvis, 6, S. C. R.-, Eq. 68 ; and 
on appeal, ibid, p. 74. In this case the important question, whether by mere registration under 
the Real Property Act a registered proprietor can avail himself of the provisions of the 40th 
section of that Act so as to get nd of equities attaching to him in relation to the land so 
registered, was determined in the negative. The facts of the case are fuller set out in the note to 
the report, and in the judgment of the Primary Judge which is given in extenso: Per 
Hargrave, J. — "It was contended at the argument, that the defendant's proceedings under the 
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Real Property Act are suflBcient to protect the defendant's purchase, he having obtained from the 
Crown (through the alleged agreement with Sheppard) a grant to lumself of the fee simple and 
legal estate in this land, this grant being dated 27th June, 1866, and being duly registered and 
also duly recorded and enrolled on the 3rd July, 1866, both grant and registration therefore being 
long subsequent to the above sale and also to the insolvency. The defendant in fact contends that 
by force of the word 'indefeasible^ in the 40th section of*the Real Property Act, and the words 
* rules of law and equity' in the 115th section of that Act, every duly 'registered proprietor' of 
land under that Act is enabled by such registration alone to get rid of and set aside aU equities 
whatever residing in himself in relation to such estate, although even (as in this case) a statutory 
e<][tdty in favour of an insolvent's creditors, and although admitted by the answer, or satisfactorily 
established by evidence, as binding on the conscience of the defendant up to the present time. Now 
it seems to me that such a construction of the Real Property Act cannot be supported, either by 
any argument or any principle. For, first, no one can areue that the Real r^perty Act was 
intended, per ae, to alter and abolish by implication the whole lAw of trusts ; also, to confound the 
distinctidn between legal and equitable estates, as well as to abolish all the equitable docrines 
relating to trusts and to notice, and, consequently, to set aside all the rights and interests of all 
cestui que trusts, claiming either by admissions or proofs against trustees to have their various 
existing and equitable interests maintained and enforced by decree of equity whenever necessary. 
Neither this, our colonial statute, nor the analogous statutes in England, Lreland, and other colonies, 
could possibly have been intended, per «e, to defeat all cestui que trusts, and to deprive all other 
parties of all their lawful rights in Courts of Equity. . For example, why should not the trustees of 
a settlement, or of a will, obtain all the real advantages provided by this Act as to the legal 
estate — by registering their title to such legal estate, and rendering such title to the legal estate 
indefeasible as provided by the Act ; but wny should the trustees tnereby destroy all the equities 
vested or admitted to be vested in themselves on behalf of their cestui que trusts. In the second 
place, I cannot admit for an instant that these Real Property Statutes were intended to enable the 
trustees of legal estates, with full knowledge and notice of such trusts, by mere registration of 
their title to the legal estate, and obtaining a certificate of such title, to get rid of all their trusts,, 
whether open or secret, and whether for good consideration, for voluntary consideration, or other- 
wise, then legally existing as against the trustees themselves and their legal estates ; and which 
except for this registration of title would be admitted or proved to be enforceable against the 
trustees by suit in Equity. Thirdly, the section 80 of this statute as to permitting notices of 
trusts to be entered in the registry, and many other sections of the statute, may be cited as being 
wholly at variance with any such interpretation as contended for by the defendant. Fourthly, 
it seems to me that if a Court of E<^uity should give to the statute any such interpretation of this 
enactment, its most useful, beneficial, and valuable provisions would become the means of the 
grossest frauds, and would cause a needless and complete repeal of all equitable Jurisdiction in the 
enforcement of all trusts whatever ; a construction the more absurd, because the Equity jurisdiction 
was invoked, as in this case, not in any degree to set aside the indefeasible title or certificate of the 
trustee, but only to render such title or certificate available for all lawful equities affecting such title 
or certi6cate. Fifthly, I am also of opinion that the 118th section, as to protection of the bond fide 

Eurchasers and mortgagees when obtaining their title from the owner of the certificate without 
raud, is very stron^y confirmatory of this construction of the previous sections of the statute as 
being the only construction consistent with the rights of property, with the rules of Justice and 
equity, or with any reasonable interpretation of the intention of th0 Legislature. I am quite clear, 
therefore, that the Real Property Act affords to this defendant no protection against the decree 
prayed by the defendant's bill, which decree I, therefore, now make ; and the defendant, having set up. 
an inequitable defence to the bill, must pay the defendant's costs up to and including the hearing of 
the cause ; but the decree will be so drawn as to protect the defendant's rights as mortgagee, and 
also to give him a lien for the payment of the purchase money." An appeal to the full Court from 
this decree was dismissed with costs. 

Ss. 55, 56, and 57. — ^Notice of default precedent to sale of mortgaged land. See Ex parte 
•HassaXl and another, 10, S. C. R., 292, in which case it was decided by a majority of the Court 
(Stephen^C. J., dissentiente) that the Registrar General is entitled to the production of proof, not 
only of default of payment of the principal sum, interest, &c., secured by the mortgage, for the space 
of one calendar month as prescribed by the 55th section, and of the continuance of such default for 
a like period as required by the 56th section that is to say, of two months' default after the due 
day of payment — ^but also of proof under section 57 that sudi default continued up to the day of sale 
of the mortgaged property. 

In Campbell v. The Commercial Bank, 2, Knox, S. C. C, 240, it was held that a demand of 
more than was actuaUy due, made by the mortgagee imder section 55 of the Real Property Act, does 
not vitiate the notice to pay given under that section. 

.Add, also, as note to sec. 92, p. 105 : The following case, on appeal from the Supreme 
Court* of Victoria, reported 2, L. R., P. C. A., 110, may be referred to with advantage m the 
construction of section 92 of the Real Property Act : — ** On the 2nd of January, 1872, B's transferror 
presented for registration under the Transfer of Lands Statute, transfers of certain lands ; and 
t)n the 21st ef the same month B obtained registration of the transfers and the usual certifi- 
cates of title. More than three months previously, viz., on the 20th of October, 1871, a copy of 
a writ of fieri facials (which had been issued by the Supreme Court in an action against the said 
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transferror) was served on the appellant under section 106 of the said statute, specifying the said 
lands as 'the lands sought to be affected thereby/ and was by the appellant duly 'entered. On the 
5th of January, 1872, a copy of m aWcw Jieri facias in the same action, with a statement specifying 
the same lands as the lands sought to be affected by such writ, was also served on the appellant. 
On the 2nd and 28th of March, 1872, transfers of the same lands from the District Sheriff to 
the respondent under the alias writ were lodged for registration with th« appellant, who refused 
to register them or to issue certificates of title. Held, on petition by the respondent under section 
135 of the said statute, that the appellant was rieht in such refusal. B had, previously to the 5th 
of January, 1872, acquired a title to the lands which could only be defeated by a Sheriff^s transfer 
of them m pursuance of the original writ ; and as the respondents' transfers were in pursuance 
of the alias writ, and were made at a time when, according to the statute, no valid transfer could 
have been made in execution of the original writ, the appellant was right in completing B'b 
title by re^stration on the 21st of January. Per Curiam, — 'The jwlicy of the Le^edature in 
framing this section was obviously to prevent titles from bein^ affected by the operation beyond 
a limited time of unexecuted writs of' execution as charges on the land, and to reconcile the rights 
of a judgment creditor with those of a purchaser for value whether with or without notice. Both 
objects are effected by compelling the creditor to proceed within a limited time to enforce an 
execution by actual sale of the land affected thereby.* — Registrar of Titles v. Paterson," 

S. 107. — ^With reference to Ex parte Pennington and others, 13, S. C. R., 305, cited at pfige 109, 
post, it. will be useful now to consider the more recent decision, on the application of the same 
parties, but as to a different parcel of land, reported in ^S'. M. Herald of September 5, 1877. The 
judgment of the Court in the latter case would appear to be, that the effect of the Underwood Estate 
Acts was to vest in the statutory trustees the estates of James Underwood, freed from the trusts of 
his will as well as from any incumbrances created by the beneficiares thereunder, but not freed from 
any incumbrances created by the testator or the trustees ; that none but the latter class of incum- 
brances, iJierefore, should be investi^ted by the Examiners for the purpose of being noted on the 
certificate of title as directed by the Court in the former case. This decision seems also to determine 
the following points under the Real Property Act : — 

1. Under the 22nd section of that Act a judgment of non pros, signed by applicant has the same 

effect in disposing of a caveat, as a " decision" of the Court. 

2. But where a caveator had, under the 23rd section, taken proceedings by issuing a writ, wliich 

writ had been from time to time renewed, although, as it appeared, it had never been 
served on the applicants, and although no proecipe had been filed at the dates of such 
renewal, the Court held by majority {ioUowing Ex parte Macintosh, 10, S. C. R, 14(5, mst, 
p. 104) that the caveat in that case had not been abandoned by a delay of more than fifteen 
months in prosecuting proceedings, and must be removed by an application imder the 82nd 
section of uie Act, and not be dealt with in an application under the 107th section. (The 
caveator was represented by counseL ) 

Jiea2 Estate of Intestates Distribution. — Add as note to sec. 2, page 86 : "See Tlie Queen v. 
Dickson, 8, S. C. R., pp. 13, 14, ubi per Curiam, — *We think that the natural and indeed the 
unavoidable conclusion to be deduced from these words is, that the Legislature which had by the 
first section transferred the succession to the real property of an intestate from his heir-at-law to his 
personal representatives, intended by this second section to give the property so transferred all the 
qualities of personal assets — to impress it by law with the character of personalty for all purposes, 
n>om the moment of the intestate s death — and to make it undistinguishable in the hands of the 
personal representatives from other personal assets. Such property is thus, in fact, converted by the 
statute, while in the hands of the personal representatives, into personal estate'. " 

Crovjti Lands Alternation Act of 1861, ss. 13, 18, and 19. — Tlie plaintiffs lodged an application for 
a Mineral Conditional Purchase under s. 19 of the ** Crown Lands Alienation Act of 1861," of lands 
described as follows : "County of Bathurst, paHsh of Bracebrid^e, 40 acres, about 1 mile east of road 
from Spring Vale to James Park, and about a mile in a southerly direction- from Markham & West's 
copper lease —to be taken as marked by applicants. " Certain land not in the parish mentioned, and to 
the north of Markham & West's copper lease, was marked by the applicants, and was being worked by 
them at the time of the application. Held (per Sir James Martin, C. J., and Sir W. Manning, J. — 
Hargrave^ J., dissentiente), that without the words "to be taken as marked," the description was 
void for uncertainty ; but that with those words it was capable of being rendered certain, and that 
the Judge was justified in leaving the question of identification to the jury : Per Hargrave, J. — 
The description, without the words referring to the marking, was a sufficient compliance with the 
requirements of s. 13. Held also, that the words "to be taken as marked" controlled the incon- 
sistent words of the description. After the plaintiffs' application a mineral lease of the same land 
was granted to the defendants, who ejected the plaintiffs. Before the expiration of three years from 
the (fate of the application, the plaintiffs went to the office of the Minister of Lands and were told 
by a clerk there that it was useless to tender the balance of the purchase money. The plaintiffs, 
consequently, did not pay it into the Treasury. In an action of ejectment .brought by the plaintiffs 
against the defendants, it was objected that the land had reverted to the Crown under s. 18 upon the 
default of the plaintiffs in the payment of the balance. Held, that the plaintiffs were entitled to 
maintain ejectment, because — (1), per totam Curiam,, the land does no^ revert under s. 13 until the 
Crown has made a declaration of forfeiture; (2), per Sir James Martin, C.J;, and Sir W. Manning, J., 
because the Crown had dispensed with the tender of the balance by wrongfully issuing a lease and 
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repudiating the plaintifik' title, and by the statement of the officer in the Lands Department that a 
tender would be hseless. — Martin and others y. Baker and others. Supreme Court, 6th Septemberi 
1877. {Ex relatione Geo. Knox. ) 

Page 59, Insolvency , 25 Vic. No. 8, sec. 7. — See Sandeman v. Hohinsonf reported in 8. M. 
Herald, 7 September, 1877 — The Official Assignee of an insolvent sold by private contract an 
engine and fittings belonging to the estate of insolvent, but the Chief Commissioner declined to 
approve of the sale. Held, that no property in the engine, &c., passed to the purchaser (the 
defendant), because under this section no sale by private contract by an Official Assignee has any 
.validity unless the assent of the Chief Commissioner has been first obtained. 

Page 80, Meal Property Suits Lhnitation. — Add to note of the case Laing and others v. Bain 
and others — The second new trial was held before Sir James Martin, C.J., in May, 1877, and a 
verdict was found for the defendants as to the homestead paddock in which Worrall's hut stood, and 
for the plaintiffs as to the residue of the grant. On a motion for a rule nisi for a new trial, on the 

f round of misdirection, the Court (Faucett, J., dissentiente) refused the rule. Sir James Martin, C. J., 
ad directed the jury that the evidence of any acts of possession done subsequently to the commence- 
ment of the period df twenty years before action brought was immaterial ; that for the purpose of 
shewing a possessory title, the same particularity was required in defining the area and boundiiries of 
the land as would be required in showing a title under a deed of conveyance ; that certain acts, such 
as putting up fences, &c., did not amount to possession, unless done with the intention of excluding 
all comers from the land. — 2, Knox, S. C. C, p. 264 ; see also S. C. on motion to appeal to the Privy 
Council, ib., p. 284. 

Page 255, Index, Real Property Act add *^ Power of Appointment may be created or executed 
by a registered proprietor under 85th section, p. 104." 
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ACTS RELATING TO THE TRANSFER OF OR DEALING WITH LAND. 



ACTS SHORTENING ACTS. (*) 

16 Vic. No. 1. An Act for shortening Acts of the Legislative Council. 

[26th July, 1855.] 

Br it enacted and declared by His Excellency the GtOYerhor of New South WaloB, by 

and with the advice and consent of the Legislative Council thereof, as follows — j^^^ ^^ ^j^ 

1. Every Act of the said Q-ovemor and Legislative Council of New South Wales, to Governor and 
be passed after the commencement of this Act, may be altered, amended, or repealed in Council may be 
the same Session of Council, (f) any law or usage to the contrary notn^-itlistanding. ^^iSme^^aei" 

2. Such Acts shall be divided into sections, if there be more enactments tlian one. Acts to be divided 
which sections shall be deemed to be substantive enactments, without any introductory wi^^ i^^ 
words. ductory wordR 

3. All Acts of the Governor and Legislative Council (f) of New South Wales, inriuding Referencea to 
prospective enactments, may be referred to by the term " Act of Council" j and when |[*""^' e»»ct- 
any Act of Parliament, or any former Act of Council, or any section therein, shall be 

referred to in any Act, it shall be sufficient to cite the same by the year of the reign in 
which such Act was made, and the chapter or number of such Act, and the number of 
such section, without reciting the title of such Act or the provisions of such section so 
referred to ; and the references in all cases shall be made according to the copies of such 
Acts printed by the Q-ovemment Printer : Provided that, where it is only intended to 
amend or repeal a portion only of a section, it shall still be necessary either to recite 
such portion, or to set forth the matter or tiling intended to be amended or repealed. 

4. Wherever any Act shall be made repeahng in the whole or in part any former Repeale<l 
Act, and substituting some provision or provisions in lieu thereof, such provision or pro- enactments, 
visions so repealed shall remain in force until the substituted provision or provisions 

shall come into operation by force of the last-made Act ; and such repeal shall not, 
without express words, afPect any act, matter, or thing commenced to be done under the 
repealed Act, but the same may be continued under the said repealed Act, unless the 
provisions of the repealing Act shall be adapted to such continuation. ({) 

5. Every Act made after the commencement of this Act shall be deemed and taken to All Acta to be 
be a Pubhc Act, find shall be judicially taken notice of as such, imless the contrary be jj^®** Public 
expressly provided and declared by such Act. 

6. In all Acts, words importing the mascuUne gender shall be deemed and taken to InterpreUtlon of 
include females, and the singular to include the plural, and the plural the singular, unless ^Jj^" words in 
the contrary as to gender or number is expressly provided ; and the word " person" or 

" party" to include bodies politic or corporate as well as individuals, if the context be 
apphcable thereto ; and the word " month" to mean calendar month, unless words be 
added showing lunar month to be intended ; and the word ** land" shall include messuages, 
tenements, and hereditaments corporeal or incorporeal of any tenure or description, and 
whatever may be the estate or interest therein, imless wherei there are words to exclude 
houses and buildings^ or to restrict the meaning to tenements of some particular tenure, 
or to some particular estate or interest ; and the word ** estate" shall include any estate 
or interest, charge, right, title, claim, demand, lien, or incumbrance at Law or in Equity, 
unless a more Imiited meaning is indicated by the context ; and the words " oath," 
** swear," and " affidavit," shall include affirmation, declaration, affirming, and declaring 
in the case of persons by law allowed to declare or affirm instead of swearing. 

7. Whenever the word " Her" or " His" Majesty shall be used in any Act, the same Meaning of the 
shall be taken to include the Successors to the Crown of England ; and whenever the jJajeJty " *' 
word "Gk)vemor" shall be used, the same shall be construed to mean the Q-ovemor or «« Ooveraor," &c. 

(*) It has been thought advisable to print these Acts in extenso, although many of 
the sections contain provisions not akin to the subjects treated in this collection, 
(t) See 22 Vic. No. 12, s. 1, post, p. 3. 
it) See 22 Yic. No. 12, s. 4, post, p. 8. 
A 
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other person for tlie time being lawfully administering the Government of this Colony ; 

and whenever any person holding or occupying a particular office or position shall be 

mentioned or referred to in general terms, such mention or reference shall be taken to 

include all persons who shall at any time thereafter occupy for the time being the said 

office or position, unless a contrary intention shall appear. ^ 

Words " in for g. When any officer or office is referred to in any enactment, the same shall be taken 

of New s<Sh ^ ^^ ^^^^ *'^ *'^® officer or office of the description designated within and for the Colony of 

Wales" tx) be New South Wales ; and all reference to locaUties, jurisdictions, and other matters and 

Implied. things shall be taken to relate to such locahties, jurisdictions, and other matters and 

things mthin and of the said Colony, unless in any such case the contrary shall appear 

to have been intended by the Legislature. 

Power to appoint 9. Whenever power shall be given by any Act to Her Majesty, or to the Ghjvernor of 

implies power tx) ^]jg Colony or to any officer or person to make appointments to any office or place, it 

appoint &c. shall, unless there are words to show a contrary intention, be intended that such power 

shall be capable of being exercised from time to time as occasion may require, and that 

Her said Majesty and the said Governor or such officer or person shall have power to 

remove or suspend the person appointed, and to appoint permanently or temporarily, as 

the case may require, another person in his stead, or in the place of any deceased, sick, or 

absent holder of such appointment. 

From time to iq. Whenever power shall be given to do, perform, or submit to any act, matter, or 

®' thing, such power shall be capable of being exercised from time to time as occasion may 

require, - unless the nature of the thing or the words used shall indicate a contrary 

intention. 

Power to revoke 11. In every enactment whereby power shall be given to any officers or persons to 

and alter rules make any rules, orders, or regulations, it shall be imphed that such officers or persons 

to be interred ^^^7 revoke, alter, or vary the same from time to time, as occasion may require, unless 

from power to the terms used, or the nature and objects of the power, shall indicate that such power 

make them. jg intended to be exercised finally in the first instance. 

Power to admin- 12. Whenever any Court, Judge, Justice, Officer, Commissioner, Arbitrator, or other 
imnuS*from person shall be authorized by law, or by consent of parties, to hear and determine any 
power to hear matter or thing, such Court, Judge, Justice, Officer, Commissioner, Arbitrator, and other 
and determine, person shall have authority to receive and examine evidence, and are hereby empowered 
to administer an oath to, or take an afilrmation from, all such witnesses as ai;^ legally 
called before them respectively. 
False oath or 13. In all cases in which an oath or affirmation shall be authorized to be administered 

de«Sition °^ ^^ taken, any false evidence given by a party to whom such oath shall -have been admin- 
punishable, istered, or who shall have made such affirmation, shall be deemed to be a misdemeanor, 
and punishable as perjury ; and in all cases where a solemn declaration shall be required 
to be taken or authorized to be received, a false declaration made by any perSon shall be 
deemed to be a misdemeanor and punishable with fine or imprisonment at the discretion 
of the Court before which such misdemeanor shall have been tried. 
All judicial 14. Whenever by any Act any penalty, fine, or forfeiture is made recoverable before, or 
ra^ustiSes to^be ^ authorized to be imposed by or before, any Justice or Justices of the Peace otherwise 
exercised sum- than in General or Quarter Sessions, and whenever by any Act a Justice or Justices is or 
manly. are empowered to hear and determine otherwise than in Q-eneral or Quarter Sessions, any 
matter, or to make any order, or do any act of a judicial character, such Act shall be 
taken to empower such Justice or Justices to adjudicate, order, and act therein accordingly 
in a summary way ; and such Act shall be taken to have enacted that no conviction or 
^ order made by any Justice or Justices of the Peace under the authority of said Act, 
shall be quashed for want of form. 
Appropriation of 15. Whenever any fine, penalty, or forfeiture shall be imposed or authorized to be im- 
pen^es when posed by any Act of Council, such Act shall be taken to provide that the same when 
*° recovered shall be paid, one moiety to Her Majesty, Her Heirs, and Successors, for the 
public uses of this Colony, and in support of the Q-ovemment thereof, and that the 
same shall be applied in such manner as may from time to time be directed by any Act 
or Acts of the (Jovemor and Legislative Coimcil of New South Wales ; and that the 
other moiety thereof shall be paid to the informer or person prosecuting or suing for the 
same, imless the Act imposing the said fine, penalty, or forfeiture shall otherwise direct. 
Who may in 16. Any fine, penalty, or forfeiture so imposed may be sued and proceeded for by any 
SenSties."* '^' person whomsoever, unless by the Act imposing the same such right to sue or proceed 

shall be expressly given to any officer or person by name or designation.* 
No private Act 17. Whenever any Act of Coimcil shall be passed in the nature of a Private Act, and 
toaffect property whereby the property of any individual may be affected, nothing herein contained shall 
individuals not ^® deemed to affect the rights of Her Majesty, Her Heirs, or Successors, or of any bodies 
named. politic or corpoiftte, or of any person excepting those at whose instance, or for whose 

especial benefit, such Act may Imve been passed, and those claiming by, through, or under 



* See as to Bemission of Penalties, 33 Yic. No. 13. 
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them ; but all such rights shall be deemed to be saved in any such Act, in the same 
manner as if a proviso for that purpose had been expressly contained therein and enacted 
thereby. 

18. This Act shall commence and take effect from and immediately after the passing Commencement 
thereof. *^ ^ of Act 



22 Vic. No. 12. An Act to amend and extend the Act passed for 
shortening Acts of the Legislature. [7th October, 1858.] 

Whebeas doubts have arisen whether the Act passed in the sixteenth year of Her Prewnble. 
Majesty's reign, intituled "An Act for shortening Acts of the Legislative Council " ^^ ^'^^ ^^ *• 
extends to or will embrace Acts passed or to be passed by the Legislature as at present 
constituted, and whether Acts commence by law (where no time is expressed) from the 
day of their receiving the Koyal Assent or at an earlier date, and it is expedient to 
remove those doubts, and also to amend the said Act in some particulars : Be it there- 
fore enacted by the Queen's Most Excellent Majesty, by and with the advice and consent 
of the Legislative Council and Legislative Assembly of New South Wales in Parliament 
assembled, and by the authority of the same as follows : — 

1. The several provisions of the said Act, applicable to Acts of Council, sliall extend to Provisioni of the 
every Act passed or to be passed by the Legislature of this Colony for the time being, "I'^'^^i ®**f/**^ 
however constituted, and the term ** Session of Council " shall be taken to mean any nienta. *°*'^ ' 
Legislative Session. And every Act passed in this Colony, by whatsoever Legislature, 

may be cited or referred to by the words " Act passed in this Colony," or by the term 
"Act of the Legislature of New South Wales" : Provided that the word "Act " alone 
when used to indicate an Enactment, shall equally be taken to mean an Act of the 
Legislature of this Colony, unless that construction be inconsistent with the context. 

2. Every Act heretofore or hereafter passed by the Legislature for the time being, Time of corn- 
shall be deemed to have commenced and shall take effect on the day on which such Act "»6»Jc«o»ent of 
received or shall receive the Royal Assent, imless a contrary intention be expressed 

therein. And the date purporting to be that of such Assent which shall appear on the 
copy of any such Act printed by the Gk)vemment Printer, or purporting so to be, or 
which shall be printed on the copy of any such Act in the Gazette^ shall be received for 
all purposes as evidence of the date of such Assent, and be judicially taken notice of. 

3. Provided, that every Act reserved for the signification of Her Majesty's pleasure Proviso, 
thereon, shall commence only on the day on which the fact of Her Majesty's Assent Reserved Aott. 
shall be proclaimed by the Governor in tne OazettCy or on such day thereafter, if any, as 

the Act itself shall have prescribed. 

4. The repeal of an Enactment by which a previous Enactment was repealed, shall not Repealed or 
have the effect of reviving such last-mentioned Enactment without express words : And ^Jjjj?* enact- 
neither the repeal nor the expiration of an Enactment shall affect any civil proceeding 
previously commenced under the same, but every such proceeding may be contmued, and 

every thing in relation thereto be done in all respects as if the Enactment continued in 
force. 

5. Every Act amending an Act shall be construed with the amended Act and as part Amending Acts, 
thereof, unless the contraiy be declared in the amending Act. 

6. The word "Gazette" used in this or any other Act shall be understood to mean the 9![**®'^/\ 
New South Wales Government Gazette^ and the words " Petty Sessions " shall be under- ^^JSs ••(^•tte^ 
stood to mean the Justices of the Peace assembled at any Court of Petty Sessions, or and " Petty 
sitting in Sessions not being any General or Quarter Sessions. And every Proclamation Sessions." 

or order by* the Governor, with the advice of the Executive Council, whether before or 

after the passing of this Act, made or purporting to be made in pursuance of any Act or ^ 

Statute and pubUshed in the Gazette, shall be judicially taken notice of. 

7. In all mdictments and informations, and all pleadings and proceedings, civil or Term "Act" or 
criminal, the word " Statute,*.* . or the word " Act," used to indicate an Enactment, shall " Statute.* 
equally be taken to mean and include an Act of the Imperial Parliament, or an Act of 

the Legislature of this Colony, — as the context or the case may require. 

8. Where in any enactment passed after the present Session, a power is conferred on When a power !■ 
any officer or person by the word " may," or by the words "it shall be lawful," or the discreUonaryand 
words " shall and may be lawful," applied to the exercise of that power, such word or ^ ®^^** 
words shall be taken to import that the power may be exercised or not at discretion ; but 

where the word " shall *' is applied to the exercise of any such power, the construction 
shall be that the power conferred must be exercised. 

9. Whenever a power is conferred or duty imposed by any Act upon any jperson by For nrotectio&ot 
firtTie or in the exercise of any public office or employment, and such person is sued in P^bUc officers, 
respect of anything done by lum, which he Ihall allege to have been done in 'pursuance 

thereof, he may plead the general issue (with or without any other plea or pleas) and 
give the epeoial matter in evidence under that plea j and if he succeeds in the action such 
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person .shall recover costs as between attorney and client : Provided, that he shall at the 
foot of his plea state the particular Act, and section or sections, upon which he intends 
to rely, and no other Enactments shall at the trial be relied on by him. 
Ck>arts of 10. The term " Quarter Sessions " or " General Quarter Sessions " in any Act now 

Qener&l Sessions, q^ hereafter passed shall be taken equally to include a Court of Gbneral Sessions of the 
Peace, and every such Court periodically sitting and ordinarily presided over by the 
Chairman of Quarter Sessions, or any Judge of a District Coiirt acting as Chauman, 
shall be deemed to have had, and shall have, the same jurisdiction and authority both in 
civil and in criminal cases as a Court of General Quarter Sessions. 

11. The time prescribed or allowed in an Act for the doing of a particular thing shall, 
in all cases, be taken to exclude the day of the act or event from or after which the time 
is to be reckoned, but shall include the day for the doing of that thing : Provided, that 
where that day falls on a Sunday, or on Christmas Day, or Qood FricUiy, the thing may 
be done on the day following ; and distance of space mentioned or indicated in an Ad 
shall be computed according to the nearest road ordinarily used in travelling, unless 
measurement in a direct line be expressed or that construction be rendered necessary by 
the context. * 
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ADVANCEMENT OF JUSTICE. 

5 Vic. No. 9. An Act for the further amendment of the Law and for the 
better advancement of Justice. [28th September, 1841.] 

27. And be it enacted, THat it shall be lawful for the executors or administrators of 
any lessor or landlord to distrain upon the lands demised for any term or at will for 
arrears of rent due to such lessor or landlord in his life-time, in like manner as such 
lessor or landlord might have done ; and such arrears may be distrained for after the 
end or determination of such term or lease in the same manner as if it had not been 
determined : Provided that such distress be made within six calendar, months after the 
determination of such term or lease, and during the continuance of the possession of 
the tenant from whom such arrears became due, and that all prorisions in force by law 
relating to distresses for rent shall be applicable to every distress so made. 

28. And be it enacted, Tliat in all actions hereafter bought by executors or admini- 
strators in right of their testator or intestate, such executors or administrators (unless 
the Court or a Judge shall otherwise order) shall be liable to pay costs to the defendant 
in case of being nonsuited or a verdict passing against them, and in all other cases in 
which they would be liable to costs if suing upon a cause of action accruing to them- 
selves in their own right, and the defendant shall have judgment for such costs 
accordingly. 

30. And be it enacted, That actions of trespass or on the case, may be maintained by 
executors or administrators, for any injury to the real estate of their testator or intes- 
tate, committed in his life-time, for which the like actions might have been maintained 
by hiim : Pix)vided that every such action shall be brought within one year after the 
death of such testator or intestate, and that the injury shall have been committed 
vdthin six calendar months before his death, and the damages, when recovered, shall 
form part of the deceased's personal estate; and the like actions may be maintained 
against executors or administrators, for any wrong committed by their testator or 
intestate to another, in respect of his property real or personal : Provided that every 
such action shall be brought within six months after such executors or administrators 
shall have taken on themselves the administration of the estate of the deceased, and 
that the injury shall have been committed within the like period preceding his death, 
and the damages recovered in such action shall be payable in like order of administra- 
tion as the deceased's simple contract debts. 

31. And be it enacted, That after the passing of this Act it shall be lawful for the 
Sheriff, to whom any writ of fieri facias issued out of the Supreme Court shall be 
directed (and for the Deputy Sheriff within the District of Port Phillip), to take in 
execution, and cause to be put up for sale, and sold under such writ, any equity of 
redemption, or other equitable interest, or any chose in action (*), of or belonging to the 
defendant therein named; and every such sale (the same being' by public auction only, 
and, in cases of equity of redemption being previously advertised in the Neto South 
Wales Government Oazettey and in one or more newspaper or newspapers, at least one 
calendar month before the same shall take place), shall be as valid and effectual, to pass 
all such defendant's right and title to, and interest in, such equity or equitable interest 
or chose in action, as if the same had be^ conveyed or assigned to the purchaser by' 

(}) So much of this section as authorizes the Sheriff to sell under a writ of fi, fa. 
any chose in action belonging to the defendant is repealed by 12 Yic. No. 1, s. 5. 
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such defendant himself : Provided that where any such equity or equitable interest or 
chose in action shall relate to real estate, a deed of " bargain and sale" thereof, or of 
such defendant's right and title to and interest therein, shall be executed by such 
Sheriff, or Deputy Sheriff, to such purchaaer, and be by him duly registered within one 
calendar montli next after such sale. 

33. And be it enacted. That in every case where, after the passing of tliis Act, any Assignmouto in 
debtor resident in tliis Colony shall execute any conveyance or assignment by deed to a trust for credi- 
trustee or trustees of all his estate and effects whatsoever for the benefit of all Ids ^'ouSSjaSM*^ 
creditors, Q) (to be named in a schedule annexed to such deed, ^^ith the amounts due to bills. ^^^ 
them respectively), and such deed shall be executed by such debtor and trustee or 

trustees, and by the majority in number and in value of such creditors, or by the 
agents of such of them as shall be absent from the Colony, the person of such debtor, 
from and after the publication of such notice as is hereinafter mentioned, shall bo 
absolutely free from arrest in execution at the suit of any creditor named in such 
schedule, in respect of any debt or sum therein included, and if, nevertheless, arrested 
by any such creditor, he shall (on proof of the facts to the satisfaction of any Judge of 
the Supreme Court) be discharged from custody, vdth or without costs, to be paid by 
the plaintiff, as such Judge shall think fit to order : Provided that no creditor whose 
debt is under fifty pounds shall (under this or the succeeding sections) be reckoned in 
number, but such debt shall be computed in value only : Provided also, that with 
respect to debts due on any outstanding bill of exchange or promissory note, the actual 
holder of wliich shall then be unknown, it shall be sufficient, if that fact be stated iu the 
schedule, with the amount of such bill or note, and the date when the same will fall 
due, to give the name of the last-known holder, and the names of. the immediate parties 
thereto. 

34. Provided always, and be it enacted. That every such deed shall be executed by Proceedings in 
such debtor and trustee or trustees respectively, in the presence of, and shall be attested »'«^>ect of such 
by, some Justice of the Peace, and that a notice of the same, attested in like manner *"*8^*"'^'** 
(and stating truly where such deed is lying for inspection and execution), shall, -within 

fourteen days next after such JDxecution, be published in the Government Gazette and 
one other newspaper pubhshed iat Sydney, or (if the debtor be resident within the 
District of Port Pliilhp) in not less than two newspapers pubhshed at Melbourne iu 
that district : Provided also that there shall be annexed to every such deed a true and Contents of 
particular account of all the property of every description (wearine apparel and •^signment 
necessaries to an amount not exceeding twenty-five pounds only excepted) of which the 
debtor is possessed, or any person in trust for him, or to wliich he or any such person 
is entitled, legally or equitably, in possession, reversion, or expectancy, so far as such 
debtor can set forth the same, and that in case jujy part of sucli property be real estate 
situate in this Colony, a memorial of the deed, accompanied by a copy of such last- 
mentioned schedule, shall, Tiithin the hke period of fourteen days, be duly registered, f*) 

35. Provided also, and be it enacted, That no such deed as aforesaid, nor any dceil of Sj>eoial pro- 
the like nature, shall be vahd, (^) if containing any provision for enabling the debtor to visions, 
retain possession of his property (except as aiopesaim, or any part thereof, or to carry 

on his business (other tnan for the purpose of windmg up the same), or for releasing 
him from his debts without full payment of the same, or for making him any allo\^'an(;o 
out of such property or business, unless such deed shall have been executed by not less 
ihan four-finhs in number and in value of his creditors ; but that where any aeed shall 
be 80 executed as last aforesaid (whether at the time of, or subsequently to, and in con- 
nexion with, such conveyance or assignment as first aforesaid), the same and the several 
provisions therein shall be binding on all the creditors named in such schedule as afore- 
said, whether assenting or not. 

(') A deed of assignment of all the debtor's property for the benefit of all liis 
creditors, executed* imder the provisions of the 33ra and following sections, is not 
invaHd because of the accidental omission from the schedule attached to the deed of 
the name of a creditor for the sum of £17 13s. 9d., it appearing that he was such 
credil^or as well as a debtor in the sum of £30 Qs. Nathan v. Fields 3, S.C.K., p. 95 ; see 
also Shoveller v. Ramsay ^ ib., p. 99 ; andX6t>y v. Smithy ib., p. 290. 

C) The omission to register a deed of assignment including a real estate renders the 
deed invalid. In re Kirchner*s Trustees, 5, S.C.K., p. 346. 

(*) A deed of assignment of all the estate of the debtor for the benefit of all his 
creditors, wliich contains a covenant to release the debtor, but is not executed by four- 
fifths in number and value of the creditors is not vahd as against an execution creditor, 
whose writ is lodged with the Sheriff. Such a provision renders the deed invalid 
within the meaning of the 35th section of the 5 Tie. No. 9, notn^ithstAuding the 
insertion of a proviso in the deed, that any such release shall be void in the event of 
the deed not bemg executed by four-fifths in number and value of the debtor's creditors 
(per Hargrave, J., and Faucett, J.); Manson v. Levy, 8, S.C.K., p. 38. 
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I>e«d» may ^ 36. Provided further, and bo it enacted, That every such deed shall, at the instance 

faiud^OT ^Mul ^^ *°y creditor, on application to be made to the Court in a summary my for that 

error or omiBsion purpose, bo liable to be set aside for fraud or for any wilful and material error or 

in schedule. omission in either of the schedules annexed to the conveyance or assignment as aforesaid, 

or (at the discretion of the Court) the debtor shall in such case be deprived of all- claim 

under any such deed, and of every benefit thereby, or by this Act, intended in that behalf 

to have been conferred upon him. 

S^suchiMSm- ^^- -^^^ ^® ^^ enacted. That after the execution of any such deed as aforesaid, and 

ments. after the publication of such notice thereof, as in that behalf is hereinbefore required, 

all and singular the property of the debtor having executed such deed, of any description 

whatsoever, and all his rights and credits, including all debts due to him, shidl be 

absolutely vested in the trustee or trustees therein named for the purposes in and by 

such deed declared, (*) and such trustee or trustees may recover all such property, and sue 

for and recover all such debts, in his, or their own name or names j and every warrant of 

attorney, or cognovit actionem executed or given, and every assignment, or delivery, or 

sale of goods by such debtor, for or on account of, or in satisfaction, or part satisfaction, 

or as security of or for any antecedent debt due to any creditor or creditors, such 

warrant of attorney, or cognovit, or assignment, or delivery, or sale of goods, being within 

sixty days preceding the date of the first publication of such notice as aforesaid, shall, as 

against' the creditors having signed such deed as aforesaid, or who shall afterwards sign 

the same, be and be adjudged and taken to be fraudulent and void ; and all such goods 

as last aforesaid (or the then value thereof in case of any sale or transfer to a third 

party), may be recovered accordingly by the trustee or trustees in such deed named 

from the creditor or creditors having taken the same for the benefit of all the 

creditors. 

Limltatiwl of 39. And be it enacted, That after the passing of this Act all actions of debt for rent 

S deS,^**^& upon any indenture of demise, all actions of covenant or debt upon any bond or other 

4 WillJun IV. specialty, and all actions of debt or scire facias upon any recognizance, and all actions of 

CH>. 42 sec 8.) debt upon any award where the submission is not by specialty or for money levied under 

fieri facias, and all actions for penalties, damages, or sums given to the party grieved by 

any law now or hereafter in force in this Colony, shall be commenced and sued within 

the time and limitation hereinafter expressed but not afterwards, that is to say, the said 

actions of debt for rent or covenant, or debt upon any bond or other specialty, and 

actions of debt or scire facias upon recognizance, within ten years after the passing of 

this Act or within twenty years after the cause of such actions ; the said actions by the 

party grieved, within one year after the passing of this Act or within two years after 

the cause of such actions ; and the said other actions within three years after the passing 

of this Act or within six years after tlfb cause of such actions : Provided that nothing 

herein contained shall extend to any actions given by any Act or Statute, where the 

time for bringing such action is, or shall be, thereby specially limited. 

Infants and 40. And be it enacted. That if any person entitled to any such action or scire facias^ 

p«rsOTw beyond gj^^jj be at the time the cause of action accrued, within the age of twenty-one years, 
{llyid, sec. 4.) feme covert, «o» compos mentis , or beyond sea, then such person shall be at liberty to 
commence the same action within such times after being of full age, discovert, of sound 
memory, or returned from beyond sea, as other persons having no such impediment 
should have done ; and if any person against whofn there shall be any such cause of 
action, shall be at the time such action accrued, beyond sea, then the party entitled to 
any such cause of action shall be at liberty to bring the same against such person, within 
such times as are before limited after the return of such person from beyond sea. 

^^■oMto 41. Provided always. That if any acknowledgment shall have been made, either by 

i^teT ' writing signed by the party liable under any such indenture, specialty, or recognizance, 
HbUi,b.) or his agent, or by part payment or satisfaction on account of the principal or interest 

due thereon, it shall be lawful for the person entitled to such actions,, to bring his action 
for the money remaining unpaid and so acknowledged, within twenty years after such 
acknowledgment, or part payment, or satisfaction ; or in case any person entitled to such 
action shall, at the time of such acknowledgment, be under disabihty as aforesaid, or the 
party making such acknowledgment shall then be beyond sea, then within twenty years 
after such disability shall have ceased, or such party shall have returned from beyond 
sea, as tlie case may be ; and in answer to a plea of this Act, the plaintiff in any such 
action, may reply such acknowledgment, and that such action was brought within such 
time as aforesaid. 

— — ■ • ■ — ■ — — — _ _ - ■ ^ _ — — - ^ 

(^ An assignment deed having been executed under 5 Vic. No. 9, sect. 37, — SeJd, that 
commission earned by an executor who was the assignor, and allowed under sect. 17 of 
the Charter of Justice, would not pass to the trustees of the assignment .deed (Milf ord, 
J., however, seeming inclined to think that in Equity the trustees would be entitled to 
such commission). Moss r. JBamett, 1, S. 0. B., p. 313. 
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ALIENS. 

39 Vic. No. 19. An Act to amend the Law relating to Aliens. [Reserved, 
29th June, 1875. Assent notified in Gazette of 26th May, 1876.] 

Whebkas by the Imperial Statute of the thirty-third year of Her present Majesty, Preamble, 
intituled " An Act to amend the Law relating to the Legal Condition of Aliens and 
British Subjects^" it is enacted that all laws, statutes, and ordinances, which may be duly 
niade by the Legislature of any British Possession for impartmg to any person the 
privileges or any of the privileges of naturalization, to be enjoyed by such person witliin 
the limits of such Possession, shall witliin such limits have the authority of law, but 
shall be subiect to be confirmed or disallowed by Her Majesty, in the same manner, and 
subject to the same rules, in and subject to which. Her Majesty has power to confirm or 
disi^ow any other laws, statutes, or ordinances, in tliat Possession : And whereas it is ex- 
pedient to amend the Law of this Colony relating to Aliens, in order that the same 
should, as far as practicable, be assimilated to that in force in the United Kingdom, Bo 
it therefore enacted by the Queen's Most Excellent Majesty, by and with the advice and 
consent of the Legislative Council and Legislative Assembly of New South Wales in 
Parliament assembled, and by the authority of the same, as follows : — 

1. This Act shall come into force on the first day of January, one thousand eight Commencement 
hundred and seventy-six, and may be cited for all purposes as the " Naturalization Act of "^^ ""^"^ "^®* 
New South Wales." 

2. The Acts of the eleventh and seventeeth years of Her present Majesty, intituled Repeal of 11 Vic. 
respectively **An Act to amend the Laws relating to Aliens within the Colony of New y^ no"& ^^ 
South WcUeSy* and " An Act to amend the Act relating to the Naturalization of Aliens** 

are hereby repealed ; but such repeal shall not operate in derogation or prejudice of any 

right, title, or capacity, whether vested, contingent, or acquired, under either of the said 

Acts prior to the passing of this Act, nor shall such repeal affect any liability, or penalty, 

or forfeiture, accrued or incurred before the passing of this Act, or the institution of any 

investigation or proceeding for ascertaining or enforcing any such liability, penalty, or - 

forfeiture. i 

3. Real and personal property of every description in New South Wales may be taken, CJipaclty of 
acquired, held, and disposed of, by ah alien, in the same manner in all respects as by a JnS"i^?^^^a**^ 
natural-bom British subject, and a title to any such property may bo derived tlii-ough, proixjrty. 
from, or in succession to an aUen, in the same manner in all respects as through, from, or 

in succession to, a naturaT-bom British subject. But nothing in tliis section contained— 

(1.) Shall qualify an alien for any office, or extend or be construed to confer any 
Parhamentary, Municipal, or other Franchise, in New South Wales. 

(2.) Shall qualify an aUen to be the owner of a British ship. 

(3.) Shall affect any estate or interest in real or personal property in the said 
Colony to which any person has, or may become entitled, either mediately or 
immediately, in possession or expectancy, in pursuance of any disposition made 
before the passing of tliis Act, or in pursuance of any devolution by law on 
the death of any person dying before the passing of tliis Act. 

(4.) Or shall entitle an alien to any right or privilege as a British subject in the 
said Colony, except such rights and privileges in respect of property, or other- 
wise, as are hereby expressly given or extended to him. 

4. An aUen who has resided in New South Wales for a term of not less than fire Certificate of 
years, within such limited time before making the application hereinafter mentioned, as naturalization, 
may be allowed by the Governor, either by general order, or on any special occasion, and 

who intends when naturaUzed to reside in the said Colony, may apply to the Governor 
for a certificate of naturalization. The applicant sliall produce, in support of liis appli- 
cation, his own statutory declaration, stating his name, age, birthplace, occupation, and 
residence, also a like declaration of some other person as to the appUcant's tenn of resi- 
dence within the said Colony, and give such further evidence of the completion by him 
of the said term of residence and of his intention to reside in the Colony, as tho 
Governor may require, who, if satisfied with the evidence adduced, shall take the appU- 
cant's case into consideration, and may, with or without assigning any reason, give or 
withhold a certificate, as ho thinks most conducive to the public good. And no appeal 
shall lie from his decision ; but no such certificate shall have any effect until the appli- 
cant has taken the oath of allegiance hereinafter prescribed. 

5. If the Governor think fit to grant such certificate of naturalization, he shall direct Oath of alle- 
the appHcant to take the oath of allegiance prescribed by this Act, before some Judge of ^fljm taken™ 
the Supreme Court or of a District Court, or before some Pohce Magistrate or Justice of 

the Peace j and upon the certificate of such Judge, Pohce Magistrate, or Justice, that the 
applicant has taken before him the said oath, he shall issue to the apphcant a ceitificate 
ot naturalization accordingly. !?<•♦# rtirt 

6. -Every jjerson to whom a certificate of naturahzation, imder this Act, or tho Act ^ ©f nat^Sl- 
eloTen Yictona number thirty-xune hereby repealed, has been granted, shall, in this Colony ization. 
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be entitled to all political and other rights, powers, and privileges, and be subject to all 
obligations, to which a natural-bom British subject is entitled or subject in this Colony, 
anything in the " Constitution Act," seventeen Victoria number forty-one section two — the 
"Electoral Act of 1858," twenty- two Victoria number twenty sections eight and nine — or 
the " Jury Act of 1847," eleven Victoria number twenty section three, to the contrary 
notwithstanding. 

7. Every married woman shall in this Colony be deemed to be a subject of the State 
of which her husband is for the time being a subject. And every alien woman, married 
to a natural-bom British subject or person who shall ha\fi obtained a certificate of 
naturaUzation under this or the last-mentioned Act, shall be deemed to be herself 
naturalized, and to have had in this Colony, from the time of her marriage, all the rights 
and privileges of a natural-bom British subject. Every child under the age of sixteen 
years, whose father or mother shall, at the time of the birth of such child, have been an 
alien, but shall have afterwards obtained a certificate of naturalization, or whose mother 
being an alien shall have married a natural-bom British subject, shall, if such child shall 
have been resident in this Colony at any time while under that age, be deemed naturalized, 
and to have all the rights and privileges of a natural-born British subject. 

8. When any person resident in this Colony has previously obtain^ any certificate of 
naturalization in the United Kingdom, or in any British Colony, and desires to be 
naturalized in this Colony, if he submit such certificate to the GK)vemor, and if he further 
satisfy the GK)vemor that he is the person named in such certificate, and that the same 
has been obtained without any fraud or intentional false statement, and that the 
signature and the seal (if any) thereto, are, to the best of his belief and knowledge, 
genuine, the Governor may, at his discretion, grant a certificate of naturalization, without 
requiring from the applicant any further residence in this Colony or other condition. 

9. The Colonial Secretary shall enrol for safe custody, as of record, all certificates of 
naturalization granted under this Act, and shall demand and receive from every person 
to whom such certificate is granted, the fee of one pound in respect of such enrolment, 
and shall cause to be made proper indices to such certificates, and shall permit every 
person desirous of so doing, at all reasonable times, to inspect the same, and make copies 
of such certificates, on payment of the fee of one shilling for every such inspection ; and 
no person to whom any such certificate is granted, shall be liable to any other fees or 
charges for such certificate, eiu-olment, or otherwise. 

10. The Oath in tliis Act referred to as the Oath of Allegiance shall be in the form 
following, that is to say — 

** I do swear that I will be faithful and bear true allegiance 

" to Her Majesty Queen Victoria Her Heirs and Successors according to law : 
" So help me G-OD." 

11. A certificate of naturaUzation may be proved in any proceeding in any Court, by 
the production of the original certificate, or of any copy thereof, certified to be a true 
copy under the hand of the Colonial Secretary. 

12. In the construction of this Act, the word " Q-ovemor," where hereinbefore used, 
shall mean " Q-ovemor with the advice of the Executive Council." 



ALIENATION (by wife, of land of deceased husband, when void). 

11 Henry VILc. 20. [1494.] 

[This statute is given in substance in Watkins on Conveyancing, page 448. It was 
repealed, sub modo, in England, by the "Fines and Recoveries Abolition Act," 
3 and 4 Wm. IV. c. 74, sec. 17 (not in force in this Colony), and was commonly 
known as the " Statute of Jointures."] 



ALIENATION (of Crown Lands). 
(See in Appendix,) 



All grants and 
conveyances to 
be good, with- 
out attornment 
of tenants. 



ANNE (Statute of). 

4 Ann cap. 16. An Act for the amendment of the Law and the better 

advancement of Justice. [1705.] 

9. And be it further enacted by the authority aforesaid. That from and after the said 
first day of GDrinity Term, all grants or conveyances thereafter to be made, by fine or 
otherwise, of any manors or rents, or of the reversion or remainder of any messuages or 
lands, shall be good and effectual, to all intents and purposes, without any attornment 



COMPANIES SEALS. 

of the tenants of any such manors, or of the land out of which such rent shall be 
issuing, or of the particular tenants upon whose particular estates any such reyersions 
or remainders shall and may be expectant or depending, as if their attornment had been 
had and made. (^) 

10. Provided nevertheless. That no such tenant shall be prejudiced or damaged by Proviso, 
payment of any rent to any such grantor or conusor, or by breach of any condition for 
non-payment of rent, before notice shall be given to liim of such grant by the conusee 
or grantee. 

14. And whereas by an Act of Parliament made in the twenty-ninth year of King JJ,VJ**^P***^* 
Charles the Second, intituled "An Act for prevention of Frauds and Perjuries" it is 
enacted, That no nuncupative will shall be good, where the estate thereby bequeathed 
shall exceed the value of Tliirty pounds, that is not proved by the oaths of tliree 
witnesses, at the least, that were present at the making thereof ; it is hereby declared. 
That all such witnesses as are and oueht to be allowed to be good witnesses upon trials 
at law, by the laws and customs of this realm, shall be deemed good witnesses to prove 
any nuncupative will, or any thing relating thereunto. 

21. And be it further enacted by the authority aforesaid, That all warranties wliich J^*"^}^ ^i 
shall be made after the said first d^y of Trinity Term, by any tenant for life, of any J^^S'X) 
lands, tenements, or hereditaments, the same descending or coming to any person in 
reversion or remainder, shall be void and of none effect ; and likewise all collateral 
warranties, whicli shall be made after the |^id first day of Trinity Term, of any lands, 
tenements, or hereditaments, by any ancestor who has no estate of inheritance in 
possession in the same shall be void against his heir. 

ASSIGNMENT DEEDS (for benefit of Creditors). 
(See Advancement of Justice,) 

ATTAINDER. 

[On this subject and the kindred subjects of Escheats and Forfeitures, the following 
statutes may be consulted : — 8 Hen. VI c. 16 ; 18 Hen. VI c. 6 j Anne I c. 7 j 
39 and 40 Geo. Ill c. 88 ; 54 Geo. Ill, c. 145 ; and 1 Geo. IV c. 1, together 
with section 10 of the " Inheritance Act." The subjects of forfeiture and escheat 
are treated at length in Chittjfs Prerogatives of the Crown ; see also Watkins* 
Conveyancing i page 469. The statutes above cited are not considered of sufiloient 
practical utility to warrant any more space being devoted to them in this collection 
than is sufficient for the purpose of reference.] 

ATTORNMENT. 
See AnnCi Statute of (4 Ann cap. 16.) 

CHARTER OF JUSTICE. 
(See ift Appendix,) 

COMMON LAW PROCEDURE, (t) 

COMPANIES SEALS. 

27 Vic. c. 19. An Act to enable Joint Stock Companies canying on 
business in Foreign Countries to have Official Seals to be used in such 
countries. [13th May, 1864.] 

Whereas there have been and may be estabHshed in the United Kingdom companies Preamble, 
whose business is to bq carried on in countries not situate in the Unitea Kingdom, and 
it is convenient and desirable that investments may be made, and mortgages, conveyances 
and leases taken, and contracts and engagements entered into, on behalf of the company 
in such countries, in name of the company : Be it therefore enacted as follows : — 

1. This Act may be cited for all purposes as '* The Companies' Seals Act, 1864." ^^<*'* ^*^«- 

(*) Warranties to bar estates tail and estates expectant thereon, were abolished in 
Enffland by the 3 & 4 Wm. IV, c. 74 (not, however, in force in this Colony.) 

(t) See the enactments in the Common Law Procedure Acts, 17 Yict. JNo. 21, ss. 119 
to 171, and in the 20 Yict. No. 31, as. 7, 24, and 57j relating to procedure in Ejectment. 

(•) See MiUe v. Kidd, 3, S. C. B., p. 200. 
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COMPANIES SEALS. 
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2. Any company, under "The Companiea Act, 1862," whose objects require or com- 
prise the transaction of business, as hereinbefore mentioned^ in foreign countries, may 
cause to be prepared an official seal for and to be used in any place, district, or t^mUxj 
situate out of the United Kingdom in which the business of the company shall be 
carried on, and every such official seal may and shall be a faC'ti/mUe of or as nearly as 
practicable VkfaC'Simile of the common seal of the company, with the exception that on 
the fece thcoreof shall be inscribed the name of each and eyeiy place, district, or territory 
in and for which it is to be uscd : Provided that it shaU be lawful for any such com- 
pany as aforesaid from time to time to break up and renew any official seal or seals and 
to vary the limits within which it is intended to be used. 

3. Every company having or using any such official seal as is authorized by this Act 
may from time to time, by any instrument or instruments in writing under the common 
seal of the company, empower any agent or agents specially appointed for the purpose, 
or any local agent, board, committee, manager, or commissioner appointed under the 
provisions of the articles of association of such company, in any place, district, or 
territory situate out of the United Kingdom where the busmess of the company shall for 
the time being be carried on, to affix such official seal to any deed, contract, or oihst 
instrument to which the company is or shall be made a party in such place, district, or 
territory, and no other order of the company or the board of directors thereof shall be 
necessaiy to order any such seal to be affixed to any deed, contract, or other instrument. 

4. Every power granted under the last m-eceifing section shall, as between the com- 
pany, their successors and assigns on the one hand, and the person or persons dealing 
with the agent or agents, board, committee, manager, or commissioner named in the 
instrument conferring the power, and ail parties claiming through or under such person 
or persons on the other hand, continue in force during the period, if any, mentioned in 
the instrument conferring the power, or if no power be there mentioned then until notice 
of the revocation or determination of the power shall have been given to such peipon or 
persons as aforesaid. 

5. Whenever any such official seal as aforesaid shall be affixed to any document, the 
person affixing the same shall by writing under his hand, and written on the document 
to which the seal may have been affixed, certify the date when and the place where the 
same was affixed; and any document to which any such seal shall have been duly 
affixed within the district or territory or place, the name whereof is inscribed on such 
seal, shall bind the company in the same way and to the same extent and have the same 
force and effect as if it had been duly sealed with the common seal of the company. 

6. The powers given by this Act shall be exercised by such companies only as are or 
shall be expressly authorized to exercise the same by their articles of association, or a 
special resolution passed according to the provisions of *' The Companies Act, 1862," 
and shall be exercised by such companies subject to any directions or restrictions in their 
articles of association or the special resolutions contained. 

7. Nothing in this Act contained shall operate to repeal the provisions of the fifty- 
fifth section of " The Companies Act, 1862," but such section shall continue in force, 
and all acts done or to be done thereimder shall be as valid and effectual as if this Act 
had not been passed. 
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CONVEYANCERS (CERTIFICATED). 

1 1 Vic. No. 33. An Act to regulate the taxation of Attorneys' Bills of 
Costs and the practice of Conveyancing. [2nd October, 1847.] 

13. And be it enacted, That from and after the first day of January next, (*) every person 
who shall for or in expectation of any fee, gain, or reward, directly or indirectly, draw or 
prepare any conveyance, or other deed or instrument in writing, relating to any real estate, 
or any proceedings in Law or Equity, (other than and except Barristers, or Attorneys and 
SoHcitors of the Supreme Court, or Certificated Conveyancers as hereinafter mentioned ; 
and other than and except persons solely employed to engross any deed, instrument, or 
other proceeding, not (irawn or prepared by themselves, and for their ot^ti account 
respectively ; and other than and except PubUc Officers drawing or preparing ofiidal 
instruments applicable to their respective offices, and in .the course of their duty), shall 
be deemed guilty of a contempt of the Supreme Court, and shall and may be punished 
accordingly, for every such offence, upon the application of any person complaining 
thereof ; or shall, for every such offence, forfeit and pay the sum of twenty pounds, to 
be sued for and recovered in a summary way before any two or more Justices of the Peace, 
and in accordance with the provisions of an Act passed in the fifth year of His late 
5 WiL rv No. 22. Majesty King William the Fourth, intituled " An Act to regulate Summary Proceedings 
hefore Justices of the Peace." 



{*) i.e., 1st January, 1848. 



CONVEYANCES (FRAUDULENT). . 1 1 

14. And be it enacted, That every person except a Barrifltor, or Attorney and Solicitor Certlfloata 
of the Supreme Court, who shall bo desirous of practising as a convejrancer, shall, one ^^'^^•y*'*®*'* 
month at least before making application as hereinafter mentioned, give notice in such Notice, 
manner and form as the Juagcs of the Supremo Court shall direct, of his intention to 
apply to the said Court few a certificate to praptiso as a conveyancer, and anjr person, 
having given such notice as aforesaid, shall bo at liberty to apply to the saia Court 
toucmne his fitness to practise as a conveyancer, and thereupon the Judges, or one of 
them, shall direct that the applicant shall be examined at the earliest convenient time by Examination for 
the Master in Equity of the said Court (or such other one or two ofllccrs of the Court oertiflcates. 
as the Judges may appoint to assist him) , touching his, the applicant's skill and knowledge 
in conveyancing, as well as to his character for integrity ; and the said Master or his 
assistants shall be at liberty to put such questions to such applicant in respect to tho 
matters aforesaid, and to require such proof of his character, as shall be deemed proper ; 
and if the said applicant shall be considered of competent ability and knowledge, and a 
fit and proper person to practise as a conveyancer, then the said Master shall, and he is 
hereby empowered to grant a certificate to such applicant, authorizing him to draw, fill 
up, and prepare any conveyance, will, deed, bond, lease, or agreement for n lease, or other 
contract whatsoever, of or relating to any estate or property, whether real or personal ; and 
every such certificate shall be enrolled in the office of the Registrar of tho Supreme 
Court, ifdiereupon such applicant shall be deemed a certificated conveyancer ; and entitled 
to practifie as such ; with power of appeal to the Court in case of refusal of such certificate 
by the Master as aforesaid. 



CONVEYANCES. (*) 



CONVEYANCES (FRAUDULENT). 

13 Eliz.,. Cap. 5. An Act against Fraudulent Deeds, Giftes, 

Alienations, &c. [1570.] (t) 

Fob the avoiding and abolishing of feigned, covinous and fraudulent feoffments, gifts, Fraudulent 
grants, alienations, conveyances, bonds, suits, judgments, and executions, as well of deeds made to 
lands and tenements as of goods and chattels, more commonly used and practised in Jf oOiots s^fbe 
these days than hath been seen or heard of heretofore ; which feoffments, ^ts, grants, void and the 
alienations, conveyances, bonds, suits, judgments, and executions, have been and are penalties, &c. 
devised and contrived of malice, fraud, covin, collusion or guile, to the end, purpose 
and intent, to delay, hinder or defraud creditors and others, of tlieir just and lawful 
actions, suits, debts, accounts, damages, penalties, forfeitures, hcriots, mortuaries and 
reliefs, not onlv to the let or hindrance of the due course and execution of law and 
justice, but also to the overthrow of all true and plain dealing, bargaining, and 
chevisance between man and man, without the which no oommonwemh or civil society 
can be maintained or continued. 

2. Be it therefore declared, ordained, and enacted, by the authority of this present -^1 fraudulent 
Parliament, That all and every feoffment, gift, granii, alienation, bargain, and convey- SSJde to^S^id 
ance of lands, tenements, hereditaments, goods and chattels, or any of them, or of the debt or duty 
any leajse, rent, common or other profit or charge out of the same lands, tenements, pothers shall 
hereditaments, goods and chattels, or any of them, by writing or otherwise, and all and . 

every bond, suit, judgment and execution, at any time had or made sithence tho 
beginning of the Q.ueen's Majesty's reign that now is, or at any time hereafter to bo 
had or made, to or for any intent or purpose before declared and expressed, shall be 
from henceforth deemed and taken (only as against that person or persons, his or their 
heirs, successors, executors, administrators, and assigns and every of them, whoso 
actions, suits, debts, accounts, damages, penalties, for&iturcs, heriots, mortuaries and 
reliefs, by such guileful, covinous or fraudulent devices and practices as is aforesaid, are, 
shall or might be in anywise disturbed, hindered, delayed or defrauded) to be clearly 
and utterly void, frustrate and of none effect ; any pretence, colour, feigned consider- 
ation, expressing of use, or any other matter or thing to the contrary notwithstanding. C) 



S! 



For the Early Statutes imder this head, see 1, Chitty*s Statutes, p. 822, 3rd Edition. 

Made perpetual by 29 Elizabeth c. 5. 
C) A. executed a settlement after marriage in pursuance of a verbal agreement made 
before marriage. At the time of execution an action by B. was pending, in which B. 
subsequently obtained a verdict, which he was unable to realize owing to the settlement. 
There had been conversations showing that A. intended that B. should get nothing, if 
he obtained a verdict. Seld, that under tho circumstanceB the settlement was fraudulent 
and void. Fer§y t. Muir, 2, S. C. B., Eq., 1. 
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CONVEYANCES (FRAUDULENT). 
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8. And be it further enacted by the authority aforesaid, That all and every tlie 
parties to such feigned, coyinous, or fraudulent f eomnent, gift, grant, alienation, bargain, 
oonyeyance, bonds, suits, judgments, executions and other things before expressed, and 
being privy and knowing oi the same or any of them, which at any time after tiie 
tenth day of June next coming shall wittingly and willingly put in ure, avow, maintain, 
justify, or defend the same, or any of them, as true, simple, and done, had or made bond 
fide and upon good consideration ; or shall alien or assign any the lands, tenements^ 
goods, leases or other things before mentioned to him or them conveyed as is aforesaid, 
or any part thereof, — shall incur the penalty and forfeiture of one year's valoe of the 
said lands, tenements and hereditaments, leases, rents, commons, or other profits of or 
out of the same ; and the whole value of the said goods and chattels, and also so mucli 
money as are or shall be contained in any such covinous and feigned bond, the one 
moiety whereof to the Queen's Majesty, her heirs and successors, and the other moiety 
to the party or parties grieved by such feigned and fraudulent feoffment, gift, gnat, 
alienation, bargain, conveyance, bonds, suits, judgments, executions, leases, rents, com- 
mons, profits, charges and other charges aforesaid, to be recovered in any of the Queen's 
Courts of record by action of debt, bill, plaint or information, wherein no essoin, pro- 
tection or wager of law shall be admitted for the defendant or defendants ; and also 
being thereof lawfully convicted, shall suffer imprisonment for one half-year without 
bail or mainprize. 

6. Provided also, and be it enacted by the authority aforesaid. That this Act, or any- 
thing therein contained, shall not extend to any estate or interest in lands, tenemente, 
hereditaments, leases, rents, commons, profits, goods or chattels, had, made, conveyed or 
assured, or hereafter to be had, made, conveyed or assured, which estate or interest is 
or shall be upon good consideration and hond fide lawfully conveyed or assured to any 
person or persons, or bodies poUtic or corporate, not having at the time of such convey- 
ance or assurance to them made any manner of notice or knowledge of such covin, 
fraud, or collusion, as is aforesaid ; anything before mentioned to the contrary hereof 
notwithstanding. 



Preamble. 



Fraudulent con- 
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to deceive pur- 
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27 Elizabeth cap. 4. An Act against Covinous and Fraudulent Con- 
veyances. [1585.] • 

FoBASMUCH as not only the Queen's Most Excellent Majesty, but also divers of Her 
Highness's good and loving subjects, and bodies politic and corporate, after conveyances 
obtained or to be obtained, and purchases made or to be made, of lands, tenements, 
leases, estates and hereditaments, for money or other good considerations, may have, 
incur and receive great loss and prejudice by reason of fraudulent and covinous con- 
veyances, estates girts, grants, charges and limitations of uses heretofore made or here- 
after to be made, of, in or out of lands, tenements, or hereditments so purchased or to 
be purchased ; which said gifts, grants, charges, estates, uses and conveyances were, or 
hereafter shall be, meant and intended by the parties that so make the same to be 
fraudulent and covinous, of purpose and intent to deceive such as have purchased or 
shall purchase the same ; or else by the secret intent of the parties the same be to 
their own proper use, and at their free disposition, colored nevertheless by a feigned 
countenance and show of words and sentences, as though the same were made bondfldet 
for good causes, and upon just and lawful considerations. 

2. For remedy of which inconveniences, and for the avoiding of such fraudulent, 
feiened and covinous conveyances, gifts, grants, charges, uses and estates, and for the 
mamtenance of upright and just dealing in the purchasing of lands, tenements and 
hereditaments, Be it ordained and enacted by the authority of this present Parliament, 
That all and every conveyance, grant, charge, lease, estate, incumbrance and limitation 
of use or uses, of, in, or out of any lands, tenements or other hereditaments whatsoever, 
had or made at any time heretofore sithence the beginning of the Queen's Majesty's reign 
that now is, or any time hereafter to be had or made, for the intent and of purpose to 
defraud and deceive such person or persons, bodies politic or corporate, as have pur- 
chased, or shall afterwards purchase in fee simple, fee tail, for life, lives or years, the 
same lands, tenements and hereditaments, or any part or parcel thereof, so formerly 
conveyed, granted, leased, charged, incumbered, or limited in use, or to defraud and 
deceive such as have or shall purchase any rent, profit or commodity in or out of the 
same, or any part thereof, — shall be deemed and taken only as against that person and per- 
sons, bodies politic and corporate, his and their heirs, successors, executors, administra- 
tors and assigns, and against all and every other person and persons lawfully having or 
claiming by, from or under them, or any of them which have purchased or shall there- 
after so purchase, for money or other good consideration, the same lands, tenements, or 
hereditaments, or any part or parcel thereof, or any rent, profit or commodity, in or out 
of the same, to be utterly void, frustrate and of none effect; any pretence, color, 
feigned consideration, or expressing of any use or uses to the contrary notwithstanding. 
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3. That all and every the parties to such feigned, covinous and fraudulent gifts, The penalty of 
grants, leases, charges or conveyances before expressed, or beine privy and knowinsr of frouSSeS ^ - 
the same or any of them, which after the twentieth day of April next coming shaJl veyauces whodo 
wittingly and willingly put in ure, avow, maintain, justify or amend the same or any of avow the same, 
them, as true, simple and done had or made, hond fide^ or upon good consideration, to the 
disturbance or hindrance of the said purchaser or purchasers, lessees or grantees, or of or 

to the disturbance or hindrance of their heirs, successors, executors, administrators or 
assigns, or such as liave, or shall lawfully claim, anything by, from, or under them, or 
any of them, shall incur the penalty and forfeiture of one year's value of the said lands, 
tenements and hereditaments so purchased or charged ; the one moiety whereof to be 
to the Queen's Majesty, her heirs and successors, and the other moiety to the party or 
parties grieved by such feigned and fraudulent gift, grant, lease, conveyance, inoum- 
brance, or limitation of use, to be recovered in any of the Queen's courts of record, by 
action of debt, bill, plaint or information, wherein no essoin, protection or waeer of law 
shall be admitted for the defendant or defendants ; and also, being thereoi lawfully 
convicted, shall suffer imprisonment for one half year, without bail or mainprize. 

4. Provided also, and be it enacted. That this Act or anything herein contained, shall ^<^ *>ot to 

not extend or be construed to impeach, defeat, make void, or frustrate any conveyance, ISJ^made**^^' 
assignment of lease, assurance, grant, charge, lease, estate, interest, or limitation of use upon ^ood 
or uses, of in to or out of any lands, tenements, or hereditaments heretofore at any time considerations, 
had or made, or hereafter to be had or made, upon or for good consideration and bond 
Jidey to any person or persons bodies politic or corporate ; anything before-mentioned to 
the contrary hereof notwithstanding. 

5. And be it further enacted, by the aut^hority aforesaid, That if any person or Lands first 
persons have heretofore sithence the beginning of the Queen's Ma;jesty's reign that now ^"XH®** J*^ 
18, made or hereafter shall make any conveyance, gift, grant, denuse, charge, limitation revocation or 
of use or uses or assurance of in or out of any lan£, tenements or hereditaments, alteration, and 
with any clause, provision, article or condition of revocation, determination or alteration ***•*■ "***^ '^J" 
at his or their will or pleasure, of such conveyance, assurance, ^nts, limitations of uses JJSd^JonsWera- 
or estates of in or oiit of the said lands, tenements or hereditaments, or of in or out tion. 

of any part or parcel of them, contained or mentioned in any writing, deed or inden- 
ture of such assurance, conveyance, grant or gift j and after such conveyance, grant, 
^t, demise, charge, limitation of uses or assurance, so made or had, shall or do 
bargain, sell, demise, grant, convey, or charge the same lands, tenements or heredita- 
ments, or any part or parcel thereof, to any person or persons, bodies poUtic and 
corporate, for money or other good consideration paid or given (the said first convey- 
ance, assurance, gift, grant, demise, charge or limitation, not by him or them revoked, 
made void, or altered, according to the power and authority reserved or expressed unto 
him or them, in and by the secret conveyance, assurance, ^ift or grant), that then the 
said former conveyance, assurance, gift, demise and grant, as touching the said lands, 
tenements, and hereditaments, so after bargained, sold, conveyed, demised or charged 
against the said bargainees, vendees, lessees, grantees and every of them, their heirs, 
successors, executors, administrators and assigns, and against all and every person and 
persons which have shall or may lawfully claim anything by, from or under them 
or any of them, shall be deemed taken and adjudged to be void, frustrate, and of none 
effect, by virtue and force of this present Act. 

6. Provided nevertheless, That no lawful mortgage made or to be made hondfdey Mortnges 
and without fraud or covin, upon good consideration, shall be impeached or impaired by *»wfuily made 
force of this Act, but shall st£id -in the like force and effect as the same should have 

done if this Act had never been had nor made ; anything in this Act to the contrary 
notwithstanding. 

COURT OF CLAIMS. 

6 W. rV. No. 21. An Act for appointing and empowering Commissioners 
to examine and report upon Claims to Grants of Lands under the 
Great Seal of the Colony of New South Wales. [2nd June, 1835.] 

Whereas a certain Act was passed by His Excellency the Q-ovemor, with the advice of Preamble, 
the Legislative Council of New South Wales, in the fourth year of the reign of His 
present Majesty, intituled, " An Act for anointing and empowering Commissioners to 
hear and determine upon Claims to Grants of Lands under the Great Seal of the Colony 
of Ne%o South WaleSf'* (*) which Act is no longer in full operation, by reason of certain of 
the provisions thereof havine been limited to a particular time. And the said Act having 
been found highly beneficial in settling disputed claims to grants of land, it is expedient 

(^) For the distinction between this repealed Act and the repeaUng Act see the well- 
known case of Cockorq/t y. Honey, 9, S.O.It., App. 1. 
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to renew the same, with certain alterations and amendments : Be it therefore enacted 
hy His Excellency the Governor of New South Wales, with the advioe of the Legisli^Te 
douncil thereof, tliat it shall and may he lawful for the Gk>yemor of this Colony to 
issue one or more Commission or Comnussions under the Great Seal of this Colony, u 
the same may hecome necessary, and thereby to nominate and appoint three or num 
persons to be " Commissioners for examining and reporting upon claims to Grants of 
Land within the Colopy of New South Wales," and one of the said persons shall bo 
appointed by the Gk>yemor to be President of the said Commission, and the said Com- 
missioners or any two of them, of whom the President shall be one, shall have M 
E)Wor and authority to hear, examine, and r^)ort upon all applications for grants of 
nd under the Great Seal of this Colony, that shall or may be referred to them under 
and by virtue of the provisions of this Act ; and each of the said Conunissioners shaO, 
before proceeding to act as such, take and subscribe before one of the Judges of the 
Supreme Court the oath set forth in the Schedule hereunto annexed, marked A, 
and the Colonial Secretary shall cause the said oaths so subscribed to be recorded in 
his office. 

2. And be it further enacted. That some fit and proper person sliall from time to 
time, as the same may become necessary, be appointed by the said Gk>yemor to perf<mn 
the duties of Secretary to the said Conmiissioners ; and the said Secretary shal^ be£oie 
exercising any of the duties of his office, take and subscribe before one of the Judges of 
the Supreme Court the oath set forth in the Schedule hereunto annexed, marked B and 
the Colonial Secretary shall cause the said oath so subscribed to be recorded in his office. 

3. And be it further enacted, That it shall be lawful for the Governor of the said 
Colony, as often as to His Excellency shall seem fit, to refer the claims of all persons to 
have grants of land in due form of law executed to them, in virtue and in performanee 
of the promise of any Gk)vemor for the time being, to the said Commissioners, to the 
end that all such claims may be duly examined and reported upon for the information 
and guidance of the Governor : And the said Commissioners, or any two of them, of 
whom the President shall be one, shall proceed to hear, examine, and report thereon, in 
manner hereinafter mentioned : (^) Provided always, that nothing herein contained 
shall authorize the said Commissioners to receive or report upon any claims but such as 
shall be referred to them by the Governor as aforesaid. 

4. And be it further enacted. That in hearing and examining all claims to grants as 
aforesaid, the said Commissioners shall be guided by the real justice and good conscience 
of the case, without regard to legal forms and solemnities, and shall direct themselves 
by the best evidence that they can procure, or that is laid before them, whether the 
same be such evidence as the law would require in other cases or not ; and in case they 
or any two of them shall be satisfied that the person or persons clainiing such lands, 
or any part thereof, is or are entitled in equity and good conscience to hold the said 
lands, and to have a grant thereof made and delivered to such person or persons xmdnr 
the Great Seal of the said Colony, they the said Conmiissioners, shall report the same, 
and the grounds thereof, to the Governor accordingly ; and shall set forth. the situation, 
measurement, and boundaries by which the said lands shall and may be described in 
every such grant: Provided however that nothing' herein contained shall be held to 
oblige the Governor to make and deliver any such grant as aforesaid, unless His 
Excellency shall deem proper so to do. 

5. And be it further enacted. That the meetings of the said Commissioners shall be 
holden at such place as the said Governor shall from time to time appoint, and the said 
Commissioners shall proceed with all due despatch to investigate and report upon the 
daims referred. 

6. And be H further enacted, That it shall and may be lawful for the said Commis- 
sioners upon receiving any such claim for report as aforesaid, to appoint a day by notice 
in the Government Gazette for hearing such claim, and to issue summonses requiring 
all such persons as shall therein be named to appear before the said Commissioners ai 
the day and time therein appointed, to give evidence as to all matters and things known 
to any such person respecting any claim as aforesaid, and to produce in evidence all 
deeds, instruments, or writings in the possession or control of any such persons which 
they might by law be required and compelled to give evidence of, or to produce in 
evidence, in any cause respecting the like matters depending in the Supreme Court of 
this Colony, in so far as the evidence of such persons, and the production of such deeds, 
instruments, and writings, shall be necessary for the due investigation of any such claim 
as aforesaid, depending before the said Commissioners ; and that all such evidence shall 

(^) In all grants issued in accordance with the reports of the Comnussioners, it -would 
appear that the reservation originated by Governor Darling's Proclamation has been 
introduced. That proviso is in the follovdng terms : " Provided also, that the lawful 
rights of all parties, other than the grantee hereof, in the land hereby granted shall 
enure and be harmless — anything herein to the contraiyi notwithstandmg,'* As to 
effect of this, proviso, see case last cited. 
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be taken down in writing, in the presence of the witnesses respectiyelj givine the same, 
and shall at the time bo signed by them, or in case of their refusing, or bomg unable 
to sign, by the Secretary, to the said Commissioners ; and that all such eyidence shall be 
given on oath, which oath it shall and may be lawful for the said Commissioners to 
administer to every person appearing before them to give evidence ; and that any person 
taking a false oath in any case wherein an oath is required to be taken by this Act shall 
be deemed guilty of wilful and corrupt perjury, and being thereof duly convicted shall 
be liable to such pains and penalties as by any laws now in force any person convicted 
of wilful and corrupt perjury is subject and liable to. 

7. And be it further enacted. That whenever any person who being duly summoned Witnesses not 
to give evidence before the .said Commissioners as aforesaid, his or her reasonable JPr^"^"^* ^ 
expenses having been paid or tendered, and not having any lawful impediment allowed JvldS^ * 
by the said Commissioners, shall fail to appear at the time and place specified in such 
summons, or after appearing shall refuse to be sworn or to answer any lawful question, 

or to produce any deed, instrument, or writing which he or she may lawfully be required 
to produce, or without leave obtained from the said Commissioners shall wilfully with- 
draw from further examination, then and in every such case the said Commissioners 
shall cause such default, or refusal, or wilful withdrawing, to be certified in writing ; 
and tliereupon it shall and may be lawful for the person at whose instance, or on whose 
beha^lf such summons as aforesaid was issued, to take out the process of the Supreme 
Court for summoning such last-mentioned person to appear before the said Court at 
the time therein specified, summarily to show cause why he or she should not be 
attached, fined, or imprisoned, for such default, refusal, or wilful withdrawing as afore- 
said ; and if such person, having such last-mentioned summons duly served upon him or 
her, shall at the time therein specified, fail to show cause for his or her said default, 
refusal, or withdrawing, to the satisfaction of such Couit, it shall and mny be lawful 
for such Court, on proof, by the return of the officers serving tlie same, or by affidavit 
of the due service 01 the said summons to give evidence, and of tlie said summons to 
show cause, and on production of a copy of the said certificate under the hand of the 
Secretary of the said Commissioners, to grant a warrant to apprehend the person so 
failing to show cause, and to commit him or her to prison, and there to remain without 
bail, until he or she shall submit to be sworn, and to answer all such questions, and to 
produce all such deeds, instruments, or writings as aforesaid, in so far as shall lawfully 
De required of him or her, and further to set such fine upon such person as the Court 
shall think meet j and unless the same shall be forthwith paid, to grant process for levy- 
ing the amount thereof upon the property of such person ; and oveiy such fine, or the 
amount thereof which. shall be levied, shaJl forthwitn be paid to the Chief Clerk of the 
said Court, and the said Chief Clerk shall forthwith, out of the amount of such fine, 
pay to the person at whose instance the sentence imposing the fine was obtained, the 
expenses incurred in summoning the person ifined, and in obtaining such sentence, as 
taxed by the said Chief Clerk, and shall account for and pay over the residue of such 
fine, in like manner as he is by law required and directed to account for and pay over 
fees or fines received by him as Chief Clerk of such Court. 

8. And bo it further enacted. That all mortgages and judgments which would have Effect of mort- 
Kound the said lands, or any part of them, in case grants thereof had been given under gafires and Judg- 
the Q-reat Seal of the Colony before such mortgages or judgments wore made or given, JJtual Snmt 
shall have the same force and effect with respect to such lands, after grants thereof shall 

have been made and dolivered'in pursuance of the provisions of this Act, as if the same 
had been made and delivered previous to the dates of such mortgages or judgments as 
aforesaid, any law to^the contrary in anywise notwithstanding. 

9. And be it further enacted. That the said Commissioners shall and maV receive for The sum of three 
their own use, for every final report made by them in manner and form aK)rcsaid, upon fir^eas to be 
any claim or claims to a grant of land, the sum of three guineas ; and that the Secretary ^pJ^J^^ ®"^ 

to the said Commissioners shall and may receive for his services for every case referred 
to such Commissioners the sum of one pound ; which said sums, respectively, it shall and 
may be lawful for His Excellency the Governor to order and direct by warrant under 
his hand to be paid from and out of the Public Treasun^ of the said Colony, and the 
same sliall be the whole of the remuneration of the said Commissioners and Secretary, 
and every of them respectively, for and in respect of their said offices.* 

10. And be it further enacted. That there shall be paid to the Secretary o4 the said pees to be taken 
Commissioners by every person making a claim to a grant of land wliich shall be referred by Secretary to 
by the Governor to the said Commissioners for examination as hereinbefore is provided, Commissioners 
the several fees specified in the Schedule hereunto annexed, marked C, and the said 

Secretary shall duly account for the fees so paid to him as aforesaid, and shall pay the 
same into the hands of the Colonial Treasurer on the last day of every month, to be 
appropriated to the public uses of the said Colony and in support of the Government 
tnereof : Provided always, and be it further enacted. That it shall and may be lawful 

* Section 9 repealed by 18 Yic. No. 11, which substitutes other fees. 
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for the said Commissioners, or any two of them, of whom the President shall he one, to 
admit any poor person to appear and prosecute his claim as aforesaid without the pay- 
ment of any fees, if it shall appear to the said Commissioners that such person is poor 

Repeal of 4 GuL ^'^^ '^^^ ^ ^ condition to pay the same. 

IV "So. 9, 11. And be it further enacted. That from and after the passing of this Act, the said 

except as to recited Act of the Governor and Council, passed in the fourth year of the reign of bis 

JJJ^I^^J^jjy present Majesty, shall be and the same is hereby repealed, saving and excepting as to all 

coiomeneed. matters and things actually commenced, and still pending and undetermined^ all which 

said matters and things shall and may be done, performed, determined, and completed 

under the said recited Act in like manner as if the same had continued in full force and 

operation. 



SCHEDULE C. 
Fees to be received by the Secretary to the Commissioners. 



£ s. d. 
2 6 



Eor every summons for witnesses, each summons containing four names, by 

the party requiring the same 

For every witness examined, or document or voucher produced in evidence, 

by the party on whose behalf examined or produced ... OlO 

For taking down the examination of any witness ...^OlO 

For every one hundred words after the first hundred additional ... ... 10 

For every certificate granted by Commissioners, of default, refusal to answer, 

or wilful withdrawing of any witness ... 10 

For every final report, to be paid by the party or parties in whose favour 

report made (*) ... ... ... ... ... ... ... 2 00 

CEEDITORS' REMEDIES. 
(See Equity Practice,) 

DEBTS (PAYMENT OF OUT OF REALTY). 

54 Geo. Ill e. 15. An Act for the more easy recovery of Debts in His 
Majesty's Colony of New South Wales. " [6th December, 1813.] 

4. And be it further enacted. That, from and after the said 25th day of June, 1814^ 

Lands &c. in the houses, lands, and other hereditaments and real estates, situate or being within the 

plai)tation liable gaid Colony of New South Wales or its dependencies, belonging to any person indebted, 

to satisfy debts. ^\^^\i \^ liable to and chargeable with all just debts, duties, and demands of what nature 

or kind soever, owing by any such person to His Majesty or any of his subjects, and 

shall and may be assets for the satisfaction thereof, in hke manner as real estates are by 

the law of England liable to the satisfaction of debts due by bond or other speciality, 

and shall be subject to the Uke remedies, proceeding, and process, in any court of law or 

equity in the said Colony of New South Wales or its dependencies, for seizing, extend- 

ing, seUing or disposing of any such houses, lands and other hereditaments and real 

estates, towards the satisfaction of such debts, duties, and demands, and in like manner 

as personal estates in the said Colony are seized, extended, sold, or disposed of, for the 

satisfaction of debts. Q^) 



? 



i*) Fees increased by 6 Vic. No. 11 and 18 Vic. No. 11. 
10) In 1849 W. died having duly executed a will whereby he devised, subject to the 
payment of his debts, all his realty to his four children, directing that " these fonr 
children, together with their mother, will possess the 30-acre farm for their own abso- 
lute use. My wife shall live on the farm as long as she is alive, and she can never let, 
sell, or mortgage the property ; my children can equally divide it among themselves 
after the death of their mother, and when the youngest is twenty years of age or 
married;" and he appointed S. and his widow his executors. The will was never 
proved, but shortly after his death (in 1860), his executors sold, for the purpose of 
paying hii^ebts, 10 acres out of the 30, which 10 acres, after being several times sold 
to successive purchasers with the consent of the executors, were at last, with the like 
consent, purchased by R. No conveyance was executed to R. of the 30 acres, or to any 
of the successive purchasers of the 10 acres, but they had all remained in quiet posses- 
sion from the time of their several purchases. The eldest son on coming of age brought 
an action of ejectment against R., who thereupon filed his bill, praying an injunction to 
stay the action, and for a conveyance of the 30 acres and 10 acres to him. . Held, that R. 
was entitled to a legal conveyance, both of the 30 acres and the 10 acres. Held also, 
that the sale by the executors, though acting as executors de son tort of the 10 acres, 
was a good and effectual sale by them omder the circumstances. Held also, following 
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11 G. IV & 1' W. IV c. 47. (*) An Act for consolidating and amending 
the Laws for facilitating the Paymisnt of Debts out of Real Estate. 
[16th July, 1830.] 

Whebeas an Act was passed in the third and fourth years of King WilUam and Queen 8 & 4 W. uid 1^ 
Mary, intituled, ** An Act for the relief of Creditors against fraudulent Devises" which ^ ^*- 
was made perpetual by an Act passed in the sixth and seventh years of Eang William <J & 7 W. ni a 14. 
the Third, intituled, "-4»t Act for continuing several Laws therein mentioned " and whereas 
an Act was passed by the Parliament of Ireland in the fourth year of Queen Anne, * -^""^e c. 6 (1). 
intituled, " An Act for relief of Creditors against fraudulent Devises^* and whereas an 
Act was passed in the forty-seventh year of His late Majesty King George the Tliird, 47 G. in c 74. , 
intituled, "^» Act for more effectuallg securing the Payment of Debts of Traders : " and 
whereas it is expedient that the provisions of the said recited Acts should be enlarged, 
and that the said recited Acts shoUld be repealed in order that all the provisions relating 
to this matter should be consolidated in one Act : Be it therefore enacted by the King's 
Most Excellent Majesty, by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and by the authority of 
the sam^. That the said several recited Acts shall be and the same are hereby repealed, Recited Acti re- 
but so as not to affect any of the provisions and remedies of the said Acts, or any of them, P«aled. 
to the benefit of which any persons are entftled, as against any estate or interest in any 
lands, tenements, hereditaments, or other real estate, of any person or persons who died 
before the passing pf this Act. 

2. And whereas it is not reasonable or just that by the practice or contrivance of any For remedying 
debtors their creditors should be defrauded of their just debts, and nevertheless it hath J^"*^ ctSSoct 
often so happened that where several persons having by bonds, covenants, or other \^y ^f\^ 
specialties bound themselves and their heirs, and have afterwards died seised in fee 

simple of and in manors, messuages, lands, tenements, and hereditaments, or had power 
or authority to dispose of or charge the same by their wills or testaments, have, to the 
defrauding of such their creditors, by their wills or testaments, devised the same or dis- 
posed thereof in such manner as such creditors have lost their said debts ; for remedying 
of which, and for the maintenance of just and upright dealing, be it therefore further 
enacted. That all wills and testamentary limitations, dispositions, or appointments, already 
made by persons now in being, or hereafter to be made by any person or persons whom- 
soever, of or concerning lany manors, messuages, lands, tenements, or hereditapients, or 
any rent, profit, term, or charge out of the same, whereof any person or persons, at the 
time of his, her, or their decease, shall be seised in fee simple, in possession, reversion, or 
remainder, or have power to dispose of the same by his, her, or their last wills or testa- 
ments, shall be deemed or taken (only as against such person or persons, bodies politic 
or corporate, and his and their heirs, successors, executor^, administrators, and assigns, ^ 

and every of them, with whom the person or persons making any such wills or testa- 
ments, limitations, dispositions, or appointments shall have entered into any bond, covenant, 
or other specialty binding his, her, or their heirs) to be fraudulent, and clearly, absolutely, 
and utterly void, frustrate, and of none effect ; any pretence, color, feigned or pre- 
sumed consideration, or any other matter or thing to the contrary notwithstanding. 

3. And, for the means that such creditors may be enabled to recover upon such bonds. Enabling credit- 
covenants, and other specialties, be it further enacted. That in the cases before mentioned u^Q^tondl^'&c. 

Sullen and A^ Beckett (see infra), that though the Imperial Act for the more easy 
recovery of debts in New South Wales, 64 G. III. c. 15, renders real estates in this 
Cglony liable for debts of every kind, the creditor must proceed in respect to the real 
estate as he would in respect of the personal estate,' but in both instances against the 
person in whom the property is vested. Held, that as in this case the person entitled 
to the real estate vms made defendant, he was bound to effectuate the sale of tlie 10 acres 
by thie executors. The Court never sets aside bond fide sales or contracts which would 
be admitted to be valid if made under decree, merely because such sanction has not been 
obtained to a just administration. See Bose v. Woodland and others. — 6, S.C.R., Eq., 
p. 50. As to obligation of real estate to pay debts of testator under 64 G-. III. c. 15, see 
McLean v. Dight, 6, S.C.R., p. 95 ; and Bullen v. A' Beckett, 1 Moore's P.C.C., N.S., 
223, in which case it was held that the object of the Statute was to render real estates in 
New South Wales liable for simple contract debts, as land is liable in England for bond 
and speciality debts ; but that a creditor is bound to proceed in respect of the real estate 
against the person in whom the property is vested. Stephen, C.J., delivering the judg- 
ment of the Court in Mtu^lean v. Dight, 5, S.C.R., p. 95., said that, " Every devise is by 
the combined effect of the several statutes (sc. 3 and 4 Wm. and M. c. 14, 54 Geo. III. 
c. 16, and 1 Wm. IV. c. 47) void against the testator's unpaid creditors of every degree, 
and therefore the land remains (or becomes) vested in the heir for their benefit.'* 
(•) Adopted by 6 W, IV No. 8. 
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ererj such creditor shall and may have and maintain his, her, and their action mndacdoDi 
of debt or covenant upon the said bonds, covenants, and Specialties against the heir ud 
heirs at law of such obligor or obligors, covenantor or covenantors, and sach derkee md 
devisees, or the devisee or devisees of such first-mentioned devisee or derisees jointlj'jbf 
virtue of this Act ; and such devisee and devisees shall be liable and cdiargeaUefara 
false plea by him or them pleaded, in the same manner as any heir should have been for 
any false plea by him pleaded, or for not confessing the lands or t enem e nt B to him 
descended. 

4. And be it further enacted, That if in any case there shall not be anj heir at kw 
again«4t whom jointly with the devisee or devisees a remedy is hereby giTcn, in ererj 
such case cvcn^ creditor to whom by this Act relief is so given shall anid maj hare and 
maintain his, her, and their action and actions of debt or. covenant, as the case maybe, 
against such devisee or devisees solely ; and such devisee or devisees shall be liable for 
{alue plea as aforesaid. 

5. Provided always and be it further enacted, That where there hath been or diallbe 
any limitation or appointment, devise, or disposition, of or concerning anj manors, mo- 
suagcH, lands, tenements, or hereditaments, for the raising or payment of anj real and 
juMt debt or debts, or any portion or portions, sum or sums ox money, for anj child or 
chilrlrcTi of any person, according to or in pursuance of any marriage contract or agreement 
in writing bond fide made before such marriage, the same and every of them shall be in 
full force, and the same manors, messuages, lands, tenements, or hereditaments shall 
and may be holden and enjoyed by every suck person or persons, his, her^ and their hdn, 
eiecutors, administrators, and assigns, for whom the said limitation, appointment, devise^ 
or disposition was made, and by his, her, and their trustee or trustees, his, her, and thdr 
heirs, executors, administrators, and assigns, for such estate or interest as shall be bo 
limif'Cd or appointed, devised, or disposed, until'such debt or debts, portion or portions, 
shall be raised, paid, and satisfied, anything in this Act contained to the contrarj notwilii- 
standing. 

G. And be it further enacted. That in all cases where any heir at law shall be liable to 
pay the debts or perform the covenants of his ancestors, in regard of any lands, tene- 
ments, or hereditaments descended to him, and shall sell, alien, or make over the same, 
before any action brought or process sued out against hun, such heir at law shall be 
answerable for such debt or debts, or covenants, in an action or actions of debt or coven- 
ant, to the value of the said lands so by him sold, aliened, or made over, in which cases all 
creditors shall be preferred as in actions against executors and administrators ; and such 
execution shall bo taken out upon any judgment or judgments so obtained against sadi 
heir, to the value of the said land, as if the same were his own proper debt or debts ; 
saving that the lands, tenements, and hereditaments, bond fide aliened before the action 
brought, shall not bo liable to such execution. 

7. Provided always and be it further enacted. That where any action of debt or cove- 
nant u|K)n any specialty is brought against the heir, he may plead riens per descent at 
the time of the original writ brought or the bill filed against him, anything herein con- 
tained to the contrary notwitlistanding ; and the plaintiff in such action may reply that 
he had lands, tenements, or hereditaments from his ancestor before the original writ 
brought or bill filed ; and if upon the issue joined thereupon, it be found for the plaintifi, 
the jury shall inquire of the value of the lands, tenements, or hereditaments so descended, 
and thereupon judgmcntjshall be given and execution shall be awarded as aforesaid ; but 
if judgment bo given against such heir by confession of the action, without confessing 
the assets descended, or upon demurrer or nihil dicit, it shall be for the debt aad damage, 
without any writ to inquire of the lands, tenements, or hereditaments so descended. . 

8. Provided always and be it further enacted. That all and every the devisee and 
devisees made liable by this Act, shall be liable and chargeable in the same manner as 
the heir at law by force of this Act, notwithstanding the lands, tenements, and here- 
ditaments to him or them devised shall be aKened before the action brought. 

9. And be it further enacted. That from and after the passing of this Act, where any 
person being, at the time of his death, a trader, within the true intent and meaning dP 
the laws relating to bankrupts, shall die seised of or entitled to any estate or interest in 
lands, tenements, or hereditaments, or other real estate, which he shall not by his last will 
have charged with or devised subject to or for the payment of his debts, and which 
would be assets for the payment of his debts due on any specialty in which the heirs 
wore bound, the same shaU be assets to be administered in Courts of Equity for the pay- 
ment of all the just debts of such person, as well debts due on simple contract as on 
specialty ; and».that the heir or heirs at law, devisee or devisees of such debtor, and the 
devisee or devisees of such first-mentioned devisee or devisees, shall be liable to all the 
same suits in equity, at the suit of any of the creditors of such debtor, whether creditors 
by simple contract or by specialty, as they are liable to at the suit of creditors by spe- 
cialty in which the heirs were bound : Provided always, that in the administration of 
assets by Courts of Equity, under and by virtue of this provision, all creditors by spe- 
cialty, in which the heirs are bound, shall be paid the full amount of the debts .due to 




DEBTS (PAYMENT OF OUT OF REALTY). 19 

them, before any of the creditors by simple contract or by specialty, in which the heiJs 
are not bound, shall be paid any part of their demands. 

10. And be it further enacted, That from and after the passing of this Act, where any Parol shall not 
action, suit, or other proceeding for the payment of debts, or any other purpose, sliall be ^JJ^Jt^^ts. 
commenced or prosecuted by or against any infant under tlie age of twenty -one years, 

either alone or together with any other person or persons, the parol shall not demur, but 
Buch action, suit, or other proceeding shall be prosecuted and carried on in the same 
manner and aa effectually as any action or suit could before the passing of tliis Act be 
carried on or prosecuted by or against any infant, where, according to law, the parol did 
not demur. 

11. And be it further enacted. That wliere any suit hath been or shall be instituted in In'ants to make 
any Court of Equity, for the payment of any debts of any person or persons deceased, to under order of 
which their heir or heirs, devisee or devisees, may bo subject or liable, and sui'h Court of the Court 
Equity shall decree the estates liable to sucli debts, or any of them, to be sold for satis- 
faction of such debt or debts, and by reason of the infancy of any such heir or heirs, 

devisee or devisees, an immediate conveyance tliereof cannot, as the law at present stands, 
be compelled, in every such case such Court sliall direct, and if necessary copipel, such 
infant or infants to convey such estates so to be sold (by all proi)er assuraiu'cs iu the 
law) to the purchaser or purchasers tliereof, and in such manner as the said Court shall 
think proper and direct; and every such infant shall make sucli conveyance accordingly ; 
and every such conveyance shall be as valid and effectual to all intents and puriwses us 
if such person or persons, being aif infant or infants, was or were at the time of execu- 
ting the same of the full age 01 |iwenty-one years. 

12. And be it further enacted. That where any lands, tenements, or liereditaments hath Persons hayinjf a 
been or shall be devised in settlement by any person or persons whose estate under this lifrtiveY^the^foeT^ 
Act, or by law, or by his or their will or wills, shall be liable to the payment of any of liis if the estate is 
or their debts, and by such devise shall be vested in any person or persons for life or ordered to be 
other limited interest, with any remainder, hmitation, or gift over, whicli nuiy not be ^^^' 

rested, or may be vested in some person or persons from whom a conveyance or other . 
assurance of the same cannot be obtained, or by way of executory devise, and a decree 
shall be made for the sale thereof for the payment of such debts or any of tliem, it sliall 
be lawful for the Court by whom such decree shall be made to direct any such tenant 
for life, or other person having a limited interest, or tlie first executory devisee thereof, to 
convey, release, assign, surrpnaer, or otherwise assure tlie fee simple or otlier the whole 
interest or interests so to be sold to the purchaser or purcliasers, or in such manner as 
the said Court shall think proper j and every such conveyance, release, surrender, assign- 
ment, or other assurance shall be as effectual as if the person who sliall make and execute 
the same were seised or possessed of the fee simple or other wliole estate so to be sold. 

13. And be it further enacted, Tliat no 
construed to extend, to repeal or alter an 
thirty-third year of the reign of King Q-eorgc 

aeeuring the payment of Bankers* Notes and for providing a more effectual remedy for 
the security and payment of the Debts due by Bankers." 

21 Vic. No. 6. An Act for further facilitating the payment of Debts out 

of Keal Estate. [31st May, 1858.] 

Whbbbas it is expedient to extend the •provisions contained in the eleventh and twelfth Preamble. 
' sections of the Imperial Act 11 Gho. IV and 1 \Vm. IV c. 47 adopted and appUed to 
this Colony by the Act of Council 5 Wm. IV No. 8 in like manner as the same have been 
extended in England by the Imperial Acts 2 and 3 Vic. c. 60 and 11 and 12 Vic. c. 87, — 
Be it therefore, &c., &c. : — 

1. The said sections shall extend and the same are hereby extended to authorize Courts of Equity 
Courts of Equity to direct mortgages as well as sales to bo made of tlio estates of such j^*^?'^'®*\^ 
infant heirs or devisees as are referred to in the said eleventh section of the said Act, and ^ ^^w ag^^'eS. 
abo of lands, tenements, or hereditaments devised iu settlement as mentioned in tlio said 

twelfth section, and to authorize such sales and mortgages to be made, in cases where the 
tenant for life, or other person having a Umited interest, or the first executory devisee, as 
referred to in the said Act, is an infant. 

2. When any such sale or mortgage shall be made, the surplus (if any) of the money Surplus of money 
raised bv such sale or mortgage which shall remain after answering the purposes for raised by sale or 
which the same shall have beein raised, and defraying all legal costs and expenses, shall be Sefrav^e ex?' 
considered in all respects of the same nature, and descend or devolve in the same penses to des- 
maijner, as the estate or the lands, tenements, or hereditaments so sold or mortgaged, and «o"d or devolve 
shall b^ong to the same persons, be subject to the same limitations and provisions, and ^ **** estate. 
be applicable to the same purposes as such estate, or such lands, tenements, or heredita- 
ments would have belonged and been subject and applicable toj in case no such sale or 

auNrtgme had been made. 
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to ^iS to*i^^d ^' ^^ ^^^^^ ^^ other respects falling within the said hereinbefore recited prorisioiiB o! 
&c*^ deoSsS *'^® ^^^ '^^*' ^^® ^^^ twelfth section thereof shall extend, and ifl hereby extended to any 
debtor ia cer- case in which any lands, tenements, pr hereditaments of any deceased person shall bj 
descent, or otherwise than by deyise, be vested in the heir or co-heirs of sjich person, sub- 
ject to an executory devise over in favour of a person or persons not existing or ik^ 
ascertained : And in any such case it shall be lawful for the Court by whom any 
decree shall be made as mentioned in the said Act, to direct such heir or oo-hdiy, 
although an infant or infants, to convey, release, assign, surrender, or othervrise assure'the 
foe simple or other the whole interest to be sold to the purchaser or purchasers, or as 
such Court shall think proper : And every such conveyance, release, assignment, surrender, 
or other assurance shall be as effectual as if the heir or co-heirs malring and executing tbe 
same, was or were seised or possessed of the fee simple or other whole interest and estale 
so to be sold, and, if an infant or infants, was or were of full age. 



PreambTe. 

9 Geo. IV c. 83, 

sec. 12. 
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DECEASED PERSONS' ESTATES. 

11 Vic. No. 24. An Act for the better preservation and management of 
the Estates of Deceased Persons in certain cases. {1st October, 1847.] 

Wheeeas by an Act of Parliament, passed in the ninth year of the leign of His late 
Majesty King George the Fourth, intituled, *" An Act to provide for the Adminiatrcttum 
of Justice in New iSoulh Wales and Van Diemens Jkand^ and for the more effectual 
Government thereof and for other purposes relating thereto** it was amongst other 
things enacted, "that in aU cases where the executor or executors of any will, upon being 
duly cited, shall refuse or neglect to take out probate, or where the next of kin shall be 
absent, and the effects of the deceased shall appear to the Supreme Court to be exposed 
and liable to waste, it shall be lawful for the said Court to authorize and empower the 
Registrar, or other ministerial officer of the said Court, to collect such effects, and hold or 
.deposit or invest the same, in such manner and place, or upon such security, and subject 
to such orders and directions as shall be made, either as applicable in all such cases, or 
specially in any case, by the said Court in respect of the custody, control, or disposal 
thereof : " And whereas by an Act of the Gk)vemor and Council of New South Wales, 
passed in the first year of the reign of Her present Majesty, intituled, " An Act for the 
investment of moneys belonging to Intestate Estates^ hy the Supreme Court in the New 
South Wales Savings Bank at Sydney*^ provision is made for the investment of moneyB, 
belonging to estates of persons dying intestate, under the control of the Supreme Court of 
New South Wales, in the said Bank, and for the withdrawal thereof : And whereas it is 
expedient to extend the power of collecting, managing, and administering the estates of 
deceased persons, in cases where there shall not be any person empowered to collect^ 
administer, or manage the same, and otherwise to regulate the powers and duties of the Judges 
of the said Supreme Court and of the officer appointed to collect the said estates : Beit 
therefore enacted by His Excellency the Q-ovemor of New South Wales, with the advioe 
and consent of the Legislative Council thereof. That any officer appointed or to be 
appointed hereafter by the said Supreme Court to collect the estates of deceased persons, 
under the provisions of the said Act of Parliament, shall, in respect of his said office, be 
styled " Curator of Intestate Estates," and shall perform the duties, and have the powers 
and rights, and bo subject to the liabilities hereinafter expressed, declared, and contained ; 
and such officer shall from time to time procure and give security by bond or recog- 
nizance to Her Majesty the Queen and her Successors, in the sum of two thousand 
pounds, by himself and such sureties as Her said Majesty or Her Successors may think fit, 
conditioned for the collection and due payment of and accounting for all moneys whicl^ 
shall come to his hands by virtue of his office of Curator of Intestate Estates : Provided 
always, that no surety for such officer shall be liable beyond the separate amount in 
which he may have bound himself, and also that every such surety may vrithdraw from 
any further liability for the future under any such bond or recognizance, by giving to 
Her Majesty's Attorney Gbneral for New South Wales three months* notice in writing 
of his intended withdriawal, without prejudice nevertheless to his liability for any pre- 
vious breach of the condition of such bond or recognizance. 

2. And be it enacted. That the Curator of Intestate Estates shall, from time to-tizne, so 
soon as conveniently may be after receiving information, on oath, of the death of any ' 
person leaving any personal estate liable to be collected by him, apply to the said Court, 
or one of the Judges thereof, for an order authorizing him to collect, manage, aind admin- 
ister such estate ; and the said Court or Judge shall, if satisfied that the case is vdthin the 
provisions of the said Act of Parliament, or of this Act, make such order ; which order, 
when made, shall give to the Curator of Intestate Estates the same power over the pji^ 
sonal estate of the deceased person, except as hereby enacted, as he would have haa if 
letters of administration of such personal estate had been granted to the said offieer, sub- 
ject nevertheless to any order or orders which may from time to time be made by the 
said Court, or one of the Judges thereof, on petition as hereinafter mentioned, touching , 



DECEASED PERSONS' ESTATES. 21 

the said estate, or the collection, management, or administration thereof : Provided never- Order to 'collect, 
theless that an order to collect, manage, and administer any estate shall not, either before present t^e 
or after the same shall be made, prevent the proving of any will, or the obtaining of any subsequent 
letters of administration to the personal estate of any person dying intestate, or limit or proving of a 
affect the powers or duties of any executor or administrator of the same estate. ^'' ^* 

8. And be it enacted, That after an order to collect, manage, and administer the estates Mode of prowed- 
of deceased persons shall have been made, all disputes and matters touching the collec- Xo.^^ ^ 
tion, management, or administration of the same, within the provisions of the said Act of 
Parliament or of -this Act, and all claims and demands thereon, except as hereinafter pro- 
vided, shall be decided by the said Supreme Court or one of the Judges thereof, on 
petition, in like manner as if the matter* were in the equitable jurisdiction of the said 
Court ; and the Judges of the said Court shall from time to time make such gencrjil rules 
and orders touching such petitions, and the proceedings thereon, as to them shall seem 
expedient ; and all petitions and orders presented and made under the provisions of the 
said Act of ParHament or of this Act, and aU affidavits used in support of or in opposi- 
tion to such petitions, or otherwise relating to the estates of such deceased persons as 
aforesaid, and all accounts of the collection of intestates' estates, passed or to be passed, 
shall be filed in such office of the Supremo Court as the said Judges shall from time to 
time direct : Provided nevertheless, that if the said Supreme Court, or the Judge to 
whom any petition shall be presented touching the matters aforesaid, shall tbink it 
desirable tliat the matter in question should not be decided on petition, the said Courtor 
Judge shall order such proceedings to be instituted at law or in equity as shall bo con- 
sidered proper for the decision thereof. 

4. And be it enacted, That all orders which shall be made by the said Court, or a Enforcing 
Judge thereof, shall be enforced by the same process as the like orders would be enforced o"lw"» 
by, if they were made by the said Supremo Court in its equitable jurisdiction ; and that 

aU affidavits made in respect of the collection, management, or administration of the 
estates of deceased persons, under the provisions of the said Act of Parliament or of this 
Act, or relating thereto, or to any proceedings at law or in equity, under the provisions 
of this Act, or relating thereto, may be sworn before a Commissioner of the Supreme 
Court for taking Affidavits, or (in places beyond the County of Cumberland) before any 
Justice of the Peace, who is hereby empowered to administer the same, anytliing in an 
Act passed in the ninth year of Her Majesty's reign, intituled, '*An Act for ihe more 9 Vic. No. 9. 
effectual abolition of Oaths and Affirmations taken and made in various Departments of 
the Government of New South WaleSj and to substitute Declarations in lieu thereof aiul 
for the suppression of voluntary and extra-judicial Oaths and Affidavits^* to the con- 
trary notwithstanding. 

5. And be it enacted. That the Curator of Intestate Estates shall apply for an order to col- Persons dying 
lect, manage, and administer the estate of any deceased person, and the said Coui't or Judge beyond the 
thereof shall have authority to make sucl> order, whenever such person sliall have died the Court ° 
beyond the jurisdiction of the said Court, but leaving personal property within the juris- 
diction thereof, which would be held to be within the provisions of the said Act of Par- 
liament, or of this Act, if such person had died within the jurisdiction of the said Court. 

6. And be it enacted. That when any person shall have died, having made a will, and Cases- where no 
named executors or an executof thereof, bequeathing personal property within the juris- Probate within 
diction of the said Court, and probate thereof or letters of administration with the will "^ Pionths. 
annexed, shall not have been obtained within six calendar months after the death of the 

testator, the Curator of Intestate Estates, upon information on oath being given to him of the 
said facts, shall cite the executors named in the said will to come in and prove the same, or 
show cause within fourteen days after such citation why an order should not be made 
for the said officer to collect, manage, and administer the said estate ; and such citation 
shall be by notice under the hand of the Curator of Intestate Estates, which notice shall 
^ (with respect to such of the said executors as shall have a place of residence within this 
Colony known to the said Curator), be served personally, or by delivery at such residence ; 
and (with respect top such of them as may be out of the Colony, or have no known place 
of residence within it) shall be twice inserted in the Government Gazette ; and if at the 
expiration of the said fourteen days, the said will shall not be proved, or cause shown to 
the satisfaction of the said Court or a Judge thereof why the order shoidd not be made, 
Buch order shall upon the petition of the said officer be made accordingly. {^) 

7. And be it enacted, That when any person shall have died intestate (or if he shall The like wh«re 
have made a will, without naming any executor thereof), leaving personal property within ^^ e^cutor 
the jurisdiction of the said Supreme Court, and letters of administration shall not have ^iSle. ^ ^^ 
been obtained within three calendar months after the death of such deceased person, the 

Curator of Intestate Estates, upon information on oath being given to him of the said 
facts, shall cite in manner aforesaid the widow and next of kin who may be entitled to 
administer, to apply for and obtain letters of administration, or show cause within one 
calendar month s^ter such citation why an order should not be made for the said officer 
to ooUeot, manage, and administer the said estate ; and if at the expiration of the said one 

(•) See 16 Vic. No. S.post, ' 
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calendar month, letters of adminlBtration shall not have been obtained, or canaeUiowBto 
the Court, or a Judge thereof, why such order should not be made, aiudi oide]^ u^on t2ie 
petition of the said officer, shall be made. 

8. And be it enacted. That in all proceedings under the said Act of Tkriiament or 
under this Act, and in all proceedings at law or in equity, the said officer ahall sue and 
be sued by his name, with the addition of the words ** Curator of Intestate Sstotes," and 
it shall not be necessary for him, or the person or persons suing him, to state or piore hii 
ffeneral authority to collect, manage, and administer the estates of the deceased penooi 
iearing property within the provisions of the said Act of Parliament, or of this Act, but 
merely the order made on the petition of the said Curator for such purposes, in the 
specific estate to which the proceeding may relate ; and whenerer the office of " CnrBtor 
of Intestate Estates" shall become vacant, by the death or remoYal of ihc oflloer 
appointed for the time being to collect, manage, and administer the estates of deceased 
persons, and another officer shall be appointed to that office during the pendency of ai^ 
petition, action, suit, or other proceeding such petition, action, suit, or prooeedmg shall ttk 
abate or become defective, but the petition, action, suit, or other proceeding shall be 
continued bj or against the officer newly appointed, and his name be used in all futnn 
proceedings in lieu of the name of the officer so deceased or removed. 

9. And be it enacted, That the Curator of Intestate Estates shall make, or canse to be 
made, an inventory or list of all the personal estate of the persons whose estates he shall 
have been ordered to collect, manage, and administer, and shall retain the same in his 
office, and shall keep* an account of all his receipts, payments, and dealings in every sneh 
estnt/C, and shall retain all letters received, and copies of all letters written by him, and all 
deeds, pfipers, and writings of and relating to such estates, and shall permit all persons to 
inspect and take copies of the same, and of all proceedings relating thereto, at a& 
reasonable hours, or shall furnish office copies thereof on payment of the fees mentioned 
in the scljcdule hereto annexed, and shall convert into money all such personal estate as 
shall not consist of money, unless order be made to the contrary by the said Court or a 
Judge thereof. 

10. And bo it enacted, That the Curator of Intestate Estates shall, at such times as he 
shall think fit, cause advertisements to be inserted in the New South Wales OavemmaU 
Oazfiftff and such other public papers as he shall deem expedient, calling upon the 
creditors of the persons whose estates he shall have been ordered to collect, manage, and. 
a<lminister, to come in and prove their debts before him j and the said Curator of Intestate 
"EnifiU'H shall allow any claim which may be made before him, if the same shall amount 
to the sum of twenty pounds or upwards, upon the like proof as would be required by 
the Master in Equity tor proof of a claim made before him, upon a reference to take an 
account of debts in a suit instituted by a creditor on behaK of himself uid others, 
against an executor or administrator ; and shall allow any claim not amounting to the 
euip of twenty pounds, upon the affidavit of the claimant ulone, or where he shall think 
fit to call for further evidence upon such further evidence as he shall require, and the 
said Curat<;r of Intestate Estates shall, as soon after the expiration of the time allowed 
for proof of debts as. he convenientlv can, pay the clebts proved, if the whole thereof can 
be paid, and if not shall declare ana pay a dividend thereon ; and if he shall collect any 
further assets after making such payment, he shall, in cas^ any part of the debts proved 
remain unpaid, pay the same, and any debts subsequently proved before him (or a 
dividend thereon, as the case may be), but such debts as shall be subsequently proved 
shall first be paid a dividend, in proportion to their amount, equal to the dividend paid 
to creditors having previously proved their debts j and after payment of all debts, feesj and 
expenses incident to the collection, management, and administration of such personal estate, 
shall pay over, the residue to the personal representative of the intestate or testator (as 
the case may be) so soon as such representative shall have been duly constituted. 

11. Provided always, and be it enacted. That nothing in this Ait contained shall be 
construed to repeal or affect (except as herein expressly enacted) the provisions of the 
said recited Act of Council, or any general rule or rules made oi> to be made by the 
Judges of the said Court, with respect to the investment of money belonging to the 
estates of intestate persons in the New South Wales Savings* Bank : save and except that 
any order ipr the withdrawing of any such money may be made by the said Court or 
one of the Judges thereof. 

12. And be it enacted. That after the expiration of twelve calendar months from the 
time fixed by the advertisement for creditors to come in and prove their debts, if no 
debt shall be proved, or no creditor having proved his debt shall remain unpaid, it shall 
be lawful for any Judge of the Supreme Court, if he shall think fit so to do, to order the 
Curator of Intestate Estates to pay any sum, not exceeding fifty pounds, to any person 
claiming to be a party in distribution, or to be a legatee under a will, without letters of 
administration having been obtained, or the will being proved, and without legal pioof of 
the right or title of the party so claiming ; and the said Curator of IntesUite Estates 
shall pay the money so ordered to be paid, or, if necessary, shall remit the same in such 
manner as he shall think most safe and convenient. 
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13. And be it enacted, That the Curator of Intestate Estates shall, once in CTery Paaaing Cu»torf 
quarter of a year, on a day to be fixed by a Judge of the Supreme Court, or oftencr if JSv^rtiaiiS*^ 
required by the said Court, pass his accounts in each estate before one of the Judges of same, Ac. 

the said Court ; but the passing of such accounts shall not prevent his being thereafter 
liable to any claim which may be at any time made on him in respect of any sum 
received and not accounted for, or any sum which might have been received by him but 
for his wilful neriect or default ; and the Curator of Intestate Estates shall, in every year, 
in the month of Januarv, transmit to Her Majesty's Principal Secretary of State for the 
Colonies, a return of all moneys paid, received, and invested in the Savings' Bank, in 
respect of all the estates of deceased persons entrusted to him for collection during the 
preceding year, distinguishing the particular estate in which tlie same have been so 
received, paid, or invested ; and ho shall also publish twice in every year, in the mont lis of 
January and July, a like return in the Nevj South Wales Ooverntnent Gazette^ in respect 
of the six monjths preceding. 

14. And be itenacted. That the Curator of Intestate Estates shall have tlie same power to Pischarge to 
require a release and discharge upon the winding up any estate in his charge, and handing J^,^}^ „), 
over the property which may be in his hands to the person or persons entitled thereto, estate. 

as any executor, administrator, or any other trustee- now has in the like circumstances. 

15. And be it enacted. That the clerks to the several Benches of Magistrates within Affonts to 
the Colony of New South Wales, shall, at the request of the Curator of Intestate Estates, C"***^*"- 
act as his agents in the collecting and getting in of all property within tlieir diHtricts 
respectively, belonging to deceased persons whose estates shall l\ave been duly ordered to 

be collected ; and where any such property shall be situate in any part of the Colony to 
which there shall have been no such clerk appointed, the Curator of Intestate Estates shall 
appoint as his agent, to collect and get in the property of the deceased, such person as he 
shall think fit ; and such clerks and agents shall collect all such property, and convert the 
same (if so directed) into money, and remit the proceeds, or pay debts due by the 
deceased person out of the same, and otherwise act in the premises, under the direct ion of 
the Curator of Intestate Estates, who shall not be answerable for any act or omission of 
any such clerk or agent, not in "conformity with any such direction, or which shall not 
have happened by the said Curator's own default or neglect. 

16. And be it enacted, ^hat the Curator of Intestate Estates shall take, retain, nnd Fees to bo taken 
receive the fees set out in the Schedule hereunto annexed, and also a commission at the and appropria- 
rate of five pounds per centum, on all sums of money which shall be collected by him, *^^" thoroof. 
whether personally, or by any clerk or agent as af oresaicl, and pay the same into t^e Colonial 

Treasury : Proviaed that in respect of all sums of money which shall be collecttul or 
come to the hands of any clerk to a Bench of Magistrates, or other agent employed by 
the said Curator, he shall make an allowance at the rdto of three pounds yxir centum to 
such clerk or agent out of such commission, as a remuneration for his services. (*) 

SCHEDULE REFERRED TO. 

£ s. d. 

Fo/ every order to collect where effects shall appear to be above £50 7 6 

Where effects shall appear to be £50 or under 5 

For every order to pay money if £10 and under £20 2 6 

If £20 and under £50 5 

If £50 and under £100 • 10 

And on every £100 above the first 2 6 

For every common order 2 6 

For every special order 5 

For every oflice copy 8d. per folio 

On every audit of accounts including the direction to invest assets, if 
the amount which shall have been in the Curator's hands be 

under £20 5 

If £20 and under £50 7 6 

If £60 and under £100 10 

For every £100 above the first 2 6 

15 Vic, No. 8. An Act to amend, in certain particulars, the Act passed 
for the better preservation of the Estates of deceased persons. 
[9th December, 1851.] 

WnBEEAS* under the Act of Iffc Excellency the Governor of New South Wales and the Recital. 
Legjislative Council thereof, passed in the eleventh year of the reign of Ilcr present ^. j^ g. 
Majesty, intituled, " An Act for the better preservation and management of the Estates ^^ q aiid ?! ' 
qf deceased persons in certain cases" an order for the Curator of Intestate Estates to 

(*) The remaining five sections of this Act have been omitted, as not beuig of any 
general utility. 
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collect the penonol estate of a deceased person cannot be applied for, in oeirtam cuea, 

until after the expiration of three months from the time of the death of the psrtj, or in 

certain other cases until after the expiration of six months from such, death : And 

whereas it is expedient that in the cases hereinafter mentioned proyiflion should be made 

for the granting of orders to collect before the expiration of thoee periods, and for Hba 

granting of such orders when executors or the persons primarily entitled to lettcTB of 

administration shall renounce probate, or shall be unwilling or unable fronLanj caose 

to take out letters of administration : Be it therefore enacted by His Excellency tiie 

Gt)vemor of New South Wales, with the advice and consent of the Ijegislative Council 

thereof, that the Curator of Intestate Estates shall apply for, and maj at any time after 

Oases where the the death of any deceased person, and without preyious cit&tion, obtain an ord» to 

^^^^^hftbT^'be OUT- ^^^^^^ manage, and administer the estate of such person, in any of the cases mentioDed 

loined or de£ respectJTely in the sixth and seventh sections of the said recited Act, where the Supreme 

Uoyed. Court of New South Wales, or the Judge applied to for such order, shall be satisfied by 

affidavit that the effects of the deceased will otherwise be probably purloined, lost, or 

destroyed, or that great expense will be incurred by delay in the matter. 

Gases where no 2. And be it enacted, That the like order shall or may be applied for and may be 

wSlvrMiAy^ obtained in any of the said cases (after duo citation, as mentioned in the said sectioni 

obtamed. respect iv(?ly, and after the expiration of thirty days after the death of the deceased 

person), where the said Court or the Judge applied to shall be satisfied by afiidayit that 

there is no reasonable probability of probate or letters of administration being obtained 

within the aforesaid period of six months or three months (as the case nAay be) after tlie 

death of such deceased person. . 

3. And be it enacted, That whenever the Curator of Intestate Estates shall have recced 
information on oath that any person has died either having made a will or intestate, and 
that the several persons named as executors have renounced probate of such will, or that 
all the persons primarily entitled to letters of administration have, by a memorandum or 
declaration in writing iUed in the Office of the Registrar of the Supreme Com*, declined 
to take out such letters, the said Curator shall apply for an order to collect, manage, and 
administer the estate of such deceased person ; and the Supreme Court of New South 
Wales, or any Judge thereof, shall or may thereupon, without citation, and at any time 
after the death of the deceased person, if satisfied of those facts, make such order accord- 

4. And be it enacted. That in all cases where an order to collect shall have been or 
shall be made under the said recited Act, or under this Act, or under the Statute passed 
in tlic ninth year of the roign of King George the Fourth in that behalf, it shall be 
lawful for the Court, or any Judgg thereof, on the petition of the Curator or any person 
interested in the estate, to make such order or orders from time to time touching the 
collection, sale, investment, and disposal of the estate, as to such Court or Judge shall seem 
meet. 

Curator may 5. And be it enacted. That it shall be lawful for the Curator at any time or times 

^J^ST^^uto ^®^^'*^*<'*'*j yfiih. the consent in writing of one of the Judges; to depute the actual cc^ection 

an o^al of ^^J estate or estates, and the goods, debts, and moneys therein, to one of the Official 

assignee in insol- Assignees in Insolvency ; and thereafter every assignee so deputed in respect of every 

J^^ "^^* estate committed to liim under this section, shall be deemed ain agent of the Curator 

* within the meaning of the aforesaid recited Act, and shall be bound to account from 

time to time to him, as and when such Curator (or as the Supreme Court, or any Judge 

thereof) shall from time to time require, and shall pay over all balances in his hands 

to the Curator monthly or oftener if so required, and shall be entitled to retain to his 

own use, out of the property realized and moneys collected by him, a commission of not 

less than three, nor more than five per cent., as one of the Judges may in each ^ case 

appoint as a remuneration for his services therein. 

Curator or his 6. And be it enacted, Tliat neither the Curator of Intestate Estates, nor any of his 

Jot aSa^don^S^ agents, shall be personally liable to any person in respect of goods or chattels in the 
the performance possession of any intestate at the time of his death, which shall be sold by the Curator or 
of their dutie& any such Agent, as the goods of such intestate, unless such Curator or Agent shall know, or 
have actual notice before the sale, that such goods or chattels were not in fact the pro- 
perty of such intestate ; and generally neither the Curator nor any of his Agents shall be 
liable for any act done by him or them hondfid^ in the supposed and intended perform- 
ance of their duties respectively, unless it shall be shown that such act was done not only 
illegally but wilfully or with gross negligence : Provided always, that in case of any sale 
by the Curator or his agents, of goods or chattels belonging in fact to any third person, 
the amount realized by such sale thereof shall be paid over by him. or them to the owner 
upon proof by him of such ownership, unless the same shall have been applied in the 
payment of the debts of the deceased, or shall have been distributed according to any 
vnll of the deceased, or in the ordinary course of administration, whilst the said Curator 
or any such agent was in ignorance and without actual notice of the claim of such person 
to the goods or chattels so sold. 
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19 Vic. No. 1. An Act to amend the I-iaw relating to the Administration 19 via !^. l 
of the Estates of deceased persons. [18th July, 1855.] (*) 

Whebeas it is expedient that the law whereunder the real and personal assets of PrMmUt. 
deceased persons are administered should be amended : Be it enacted by His ExceUenoj 
the Governor of New South Wales, with the advice and consent of the Legislative 
Council thereof, as follows : — 

When any person shall, after the thirty-first of December, one thousand eight Heir or devisee 
hundred and fifty -five, die seised of or entitled to any estate or interest in any land or other of real estate 
hereditaments which shall at the time of his death be charged with the payment of any Slii^^*^£Sr 
i^um or sums of money by way of mortgage,' and such person shall not, by his will or out of ^uvS^ 
deed or other document, have signified any contrary or other intention, the heir or assete. 
devisee to whom such land or hereditaments shall descend or be devised shall not be 
entitled to have the mortgage debt discharged or satisfied out of the personal estate or 
any other real estate of such person, but the land or hereditaments so charged, shall as 
between the difl'erent persons claiming through or under the deceased person, be 
primarily liable to the payment of all mortgage debts with which the same shall be 
charged, every part thereof according to its value bearing a proportionate part of the 
mortgage debts charged on the whole thereof : Provided always, that nothing herein 
contained shall affect or diminish any right to the mortgagee of such lands or heredita- 
ments to obtain full payment or satisfaction of his mortgage debt, either out of the 
personal estate of the person so dying as aforesaid or otherwise : Provided also, that j^^^ ^ affect 
nothing herein contained shall affect the rights of any person claiming under or by tighte claimed 
yirtue of any will,' deed, or document already made or to bo made before the first day ^^^^Uf^ ^'» 
of January, ^e thousand eight hundred and fifty-six. Juauaiy ^WML 

DECEASED WIFE'S SISTER (MARRIAGE WITH). 

39 Vic. No. 20. An Act to declare valid the Marriage of a man with 
the Sister of his Deceased Wife. [Reserved, 21st July, 1876. 
Assent notified in Gazette^ 26th May, 1876.] 

Whbbeab doubts have arisen in New South Wales, as to the validity of the marriage PreamUt. 
of a man with the sister of his deceased wife, and it is expedient to remove such doubts : 
Be it therefore enacted by the Queen's Most Excellent Majesty, by and with the advice 
and consent of the Legislative Council and. Legislative Assembly of New South Wales 
in Parliament assembled, and by the authority of the bame, as follows : — 

1. Every' marriage otherwise lawful, which has been heretofore or which shall be Marriage with 
hereafter celebrated within the Colony of New South Wales, between any person and deceased wife's 
the sister of his deceased wife, shall be deemed and is hereby declared to have been and ^^ ^*"*^ 
to be valid and of full force and effect, any law or custom to the contrary notwith- 
Btandmg. 

DESERTED WIVES AND CHILDREN. 

22 Vic. No. 6. An Act to amend the Act for the Maintenance of Deserted 

Wives and Children. [25th August, 1858.] 

4. A wife deserted by her husband may at any time after such desertion apply ex wife may apply 
parte to the Supreme Court, or to any Judge thereof, (f) for an order to protect any personal to Supreme 
property which she may acquire after such desertion, against her husband or his creditors j^SJ^ to* im * 
or any person claiming under him, and such order shall in all cases be made on such or^^to protect 
Court or Judge being satisfied by affidavit of the fact of such desertion, and that the personal pro- 
same was without reasonable cause, and shall contain a statement of the day of such P®^ ^^^^^^ 
desertion, and shall have the effect of protecting all personal property, acquired by such dLertlon by her 
wife at any time after such desertion, from her husband and his creditors and all persons husband, 
claiming under him ; and while such order shall continue in force, such wife shall, with 
respect to such personal property as aforesaid, and to all contracts in reference thereto, 
ana to all other contracts entered into by her after the making of such order, and not 
relating to real estate, be regarded in all respects as a feme sole ; and if the husband or 
any of his creditors, or aily person claiming under him shall, .without the permission of 
the wife, seize, take, or hold possession of any property protected as aforesaid, such wife is 
hereby empowered to sue such husband, crcitor, or other person for the restoration of 
the specific property seized, taken, of held as aforesaid, and to recover in such suit, in the 
event of such property not being restored, a sum equal to double the value of the same, ' 

(^) This Act is adopted from 17 & 18 Vie., cap. 118. 
(t) Or District Court Judge under b. 81 of 22 V. No. 18. 
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with double costs of suit : ProTided always, that it shall be lawful for the husband or any 
* of his creditors, or any person claiming under him, at any time after the making of any 

such order as aforesaid, to apply on notice to the wife to the Supreme Court, or to any 
Judge thereof, that such order may be rescinded, and the same shall be rescinded in all 
cases where it shall be proved to the satisfaction of such Court or Judge, by affidavit or 
by vivd voce examination, or both, that such wife was not deserted without reasonable 
cause, or that since the making of the order she and her husband have cohabited or 
resided together, and on such order being so rescinded, the husband shall have and enjoy, 
with respect to all personal property protected by such order, the same rights as he 
would have had if such order had not been made, and shall be entitled to sue on any 
contracts which his wife may have made while such order was in force, and shidl be 
liable to be sued on all such contracts in the' same manner as though they had been 
made by his wife before his marriage with her. 
Common law 5. Nothing in this Act shall take away or diminish the common law liability of a 

band nr^rv^' husband in respect to contracts made by a wife deserted by her husband without 
reasonable cause. 



11 0*0. IV c. 65. 



DISABILITIES ACT (PERSONS UNDER). (*) 
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DISTRIBUTIONS (STATUTES OF). 

22 & 23 Charles II, c. 10. 1 James II, c. 17, s. 7. An Act for the better 

settling of Intestates. 

The following is the effect of the Statutes of Distributions, as given in WatkinSf on 
Conveyancing y Sth. Ed., p. 432. 

It should be observed, in the first place, that the above Statute does not extend to the 
estate of a married woman, so that the husband fakes the whole of her personal effects, 
he being entitled by the Common Law to administer to his deceased wife. 

If the intestate leaves a widow and children, the widow takes one- third, and the 
children take the remaining two-thirds equally. 

If he leaves a widow and no children, she takes a moiety, and the next of kin the 
other moiety as after-mentioned. 

If he leaves no widow, the entirety is distributed among his children equally ; and if 
he leaves but one child it devolves upon such only child. 

If some of the children of the intestate die in his lifetime leaving children, such 
children or their lineal representatives in infinitum take per stirpes equally. 

If all the children of the intestate die in his lifetime leaving children, such children, 
or if all of such children die in the lifetime of the intestate leaving children then all 
such grandchildren, take equally per capitay claiming in their own right and not by 
representation. 

If all the children of the intestate die, after his decease, hut before distribution is 
made, their shares vest at the decease of the intestate, and their lineal representatives 
in infinitum take per stirpes equally. 

Where distribution is made among the children of the intestate, such children 
(excepting the heir-at-law) must bring into hotchpot any advancement made by the 
intestate in his life-time. 

The lineal descendants of the intestate in infiniiunCvLre preferred to all descendants or 
collaterals. 

If the intestate leaves neither widow, child, nor descendant of child, the next of kin, 
are entitled ; that is, the father if living takes the whole, but if dead the mother, 
brothers and sisters of the intestate take equally, the children of deceased brothers and 
sisters standing in loco parentis. 

But this right of representation, being among collaterals, extends no farther than to 
the children of the.brothers and sisters of the intestate ; thus, a sister's son excludes a 
brother's grandson, and an uncle the son of a deceased aunt. 

If there be neither brother nor sister, nor the child of a brother or sister, the mother 
takes the whole. 

But a mother-in-law takes nothing. If there be no mother, the brothers and sisters 
take equally ; and the children of a deceased brother or sister stand in loco parentis. 

If there be neither motjier, brother, sister, nor children representing a brother or 
sister, distribution is made, without preference, among those who are next in degree of 
kindred to the intestate, according to the civil law. 
. Paternal and maternal relations in equal degree take together. 

(*) 11 Geo. rV c. 65, adopted by 5 W. IV No. 8, but not printed in this collection, 
as relating rather to Equity Procedure than to Property Law. 
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If there be neither mother, brother, sister, nor children representing a brother or Grandfather, &c. 
sister, the grandfather, or, if he is dead, the grandmother, takes, they being preferred 
before the children of a deceased brother or sister, claiming in their own right and not 
as representatives. 

Next the grandfather, the great-grandfather (or, if he is dead, the great-grandmother), ?!J**"*J^" 
uncles, aunts, nephews, and nieces claiming in their own right, take together, as being in "^^^^» *^ 
equal degree. 

If there be none entitled in this degree, then the great-great-grc^dfather (or, if he is ^'•*!hEJ**' ^^ 
dead, the great-great-grandmother), great-uncle, first-cousin (or uncle's son), and great- fif'*o<"***»«*^i *^ 
nephew (or brother's grandson) take together, being equal in degree. 
. Distribution is not to be made until twelve months after the decease of the intestate. IMstribution. 



DISTRICT COURTS. 

22 Vic. No. 18. An Act for establishing District Courts and for 
enabling the Judges thereof to act as Chairmen of Quarter Sessions. [12th 
November, 1858.] 

7. All pleas of personal actions wherein the amount claimed is not more than two JjJ**'*'**** 
hundred pounds, whether on balance of account or after an admitted set-off, or *"* 
otherwise, may be holden in the Courts establislied under this Act. Provided always that 
no such Court shall have cognizance of any action in which the title to land (*M or the 
validity of any devise, bequest, or limitation under any wiU or settlement shall be in 
question, or shall have jurisdiction in any action for seduction or criminal conversation. 
Provided, nevertheless, that if such title as aforesaid shall incidentally come in question 
in any action, the Court shall have power to decide the claim which it is the immediate 
object of the action to enforce; but the judgment of the Court shall not be evidence of 
title between the parties, or their privies, in any other action in that Court, or in any 
proceedings in any other Court. 

78. It shall be lawful for the Registrar of every such Court, by himself, or his deputies, ''*§[***^tof*''* 
to be by him appointed and duly authorized under his hand and seal, and for whose acts 2^e<mtioiL 

he shall be accountable during his continuance in such office and their employment by 
him, to seize and take under any writ of execution whereby he is directed to levy any 
sum of money, and to cause to be sold, all and singular the lands, tenements, and heredita- 
ments, of or to which the person named in the said writ is or may be seized or entitled, 
or wliich ho can either at Law or in Equity assign or dispose of. 

79. In case of any sale by the said Registrar, hy himself or his deputy, of the right, RegiftrM" to 
title, and interest of any person of, to, or in any lands, or hereditaments, the said Registrar JJJ^** 

is herelnr required to execute a proper deed of bargain and sale thereof to the purciiaser, 
which deed of bargain and sale sliaU operate and bo effectual as a conveyance of the 
estate, right, title, and interest of such person. Provided, nevertheless, that no such deed 
of bargain and Bale shall so operate and be effectual as aforesaid, until the same shall have 
been duly registered in the proper office for the Registration of Deeds, and be indexed (") 
in the ind^ book thereof, in the name of the person whose interest in such lands and 
hereditaments is intended to be thereby conveyed. 

80. It shall be lawful for a Baihff of any of the said Courts, by himself , or his BaUifl to setod 
deputies to be by him appointed and duly authorised under his hand and seal, to seize p,nd pJJ^° ^"*" 
take under any writ of execution whereby he is directed to levy any sum of money, and 

to cause to be sold, all and singular the goods, chattels, and other pors#ial property of, 
or to which the person named in the said writ is or may be possessed, or entitled, 
or which he can either at Law or in Equity assign or dispose of. Provided that the 
wearing apparel, bedding, tools, and implements of trade of the defendant and his 
family to tne value of ten pounds in the whole, shall be protected from seizure. 

81. No writ of execution under this Act shall bind any lands unless registered in the ?v?*??"?J*®* 
proper office for Registration of Deeds with the Registrar, who shall duly register the i^gg registered!"* 
same in a book to be kept for that purpose. 

Q^) Per Hargrave, J., A conditional purchaser's right of occupying his selection 
before grant issued to him, is not a " title " in the technical sense used in the 7th 
section $ and accordingly, although he is compellable to show hfs parliamentary right 
to occupy, he may do this in the District Court. JEx parte M'JSvoy, 8, S. C. R., p. 16. 

(**) A free selector's conditional purchase was sold under an execution upon a 
judgment in. a District Court. The Registrar executed a deed of bargain and sale to the 
purchaser j but this deed was not registered and indexed. The purchaser, however, 
.naying entered and ejected the former owner, — held^ that the purchaser was a tres- 
r, as Inr the 79th section of the District Courts Act of 1868 the registration and 



mdexine of such deeds of bargain and sale were indispensably requisite to give a title 
•ad xi^^t of eptfy. Matthews v. ffowell, 10, S. C. R., p. 331. 
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82. The proTisions of the first section of the Act of Council 13th Victoria No. 13 
enabling Bailiffs of the Courts of Requests to sell by auction without a license shall 
apply to Begistrars and Bailiffs of District Courts held under this Act, and to 
their assistants. 

83. The precise time when any application shall be made to a Kegistrar. to issue a 
Warrant or Writ of Execution against the lands or goods of a party, shall be entered 
by him in the Execution Book and on such Warrant or Writ, and when more than 
one such Warrant or Writ shall be deliyered to any Registrar or Bailiff to be executed he 
shall execute them in the order of the times so entered. 

84. When a Writ against the lands or goods of a party to any suit has issued out of the 
Supreme Court and a Warrant or Writ of Execution against the lands or goods of the same 
party has issued out of any District Court, the right to the property seized shall be 
determined by the priority of the time of the delivery of the Writ so issued out of the 
Supreme Court as aforesaid, to the Sheriff to be executed, or of the application to the 
Registrar for the issue from such District Court of the Warrant or Writ of Execution, 
and the Sheriff shall on demand inform the Registrar of the precise time of such 
delivery of the Writ so issued out of the Supreme Court as aforesaid, and the 
Registrar on demand shall inform the Sheriff, or any Sheriff's Officer, of the precise 
time of the application to such Registrar for the issue from such District Court of the 
Warrant or Writ of Execution. And any Warrant granted in pursuance of any Writ 
of Execution issued out of the Supreme Court, or any District Court, and the indorse- 
ment thereon. And any Warrant issued by the Registrar of any District Oourt 
authorizing the Bailiff of such District Court to give possession of premises, as herein- 
before mentioned, shall, respectively, be sufficient justification to any Registrar, Bailiff 
or Sheriff's Officer acting thereon. 

DOWER. 

7 W. IV No. 8. An Act for adopting certain Acts of Parliament passed 
in the Third and Fourth Years of the Reign of His present Majesty 
KiQg William the Fourth in the Administration of Justice in Nev 
South Wales in like manner as other Laws of England are applied 
therein. [12th August, 1836.] 

Whebeas certain Acts of Parliament were passed in the third and fourth years of the 
reign of His present Majesty King William the Fourth, intituled respectively, ** An Art 
for the amendment of the Law relating to Dower y* and " An Act for the amendment of 
the Law of Inheritance^* ; and whereas, it is expedient to adopt and apply the said recited 
Acts of Parliament in the administration of justice in New South Wales : Be it there- 
fore enacted, by His Excellency the Governor of New South Wales, with the advice of 
the Legislative Coimcil thereof. That the said recited Acts of Parliament, and every 
clause, provision, and enactment therein respectively contained (save and except as here- 
inafter is provided), shall be, and the same are, and is hereby adopted and directed to be 
applied in the administration of justice in the said Colony and its Dependencies, in like 
manner as other Laws of England are therein applied. 

2. And whereas it is expedient' that the said recited Acts of Parliament should not 
commence or take effect in the Colony of New South Wales until the first daiy of 
January next ensuing : Be it enacted, That the said recited Acts of Parliament shall not 
commence or take effect in the Colony aforesaid before the first day of January, in the 
year one thousarft eight hundred and thirty-seven, and that every clause and provision in 
said recited Acts, shall, from and after the said first day of January, have only the same 
force and effect in the Colony of New South Wales, as the same have had in His Majesty's 
Kingdom of England, from and after the thirty-first day of December, in the year one 
thousand eight hundred and thirty-three, and the first day of January, in the year one 
thousand eight himdred and thirty -four, respectively. 

3 and 4 W. IV c. 105. An Act for the amendment of the Law relating to 

Dower. [29th August, 1833.] {^^) ' 

Meaning of the Bb it enacted by the King's Most Excellent Majesty, by and with the advice and consent of 

words in the Act \^q Lords Spiritual and Temporal and Commons in this present Parliament assembled, and 

by the authority of the same/ That the words and expressions hereinafter mentioned, 

' Q^) An appointment under deed of conveyance to such uses as purchaser shall appoint, 
remainder to purchaser in fee, bars dower of purchaser's widow married before Dower 
Act. SernbUy dower barred in equity after twenty years by analogy to Statute of Limita- • 
tions. Semhle, want of means to prosecute such claim not sufiicient excuse of such 
laches as would ordinarily disentitle claimant to relief in equity. Carr v. Souison, 10, 
S. 0. B., Bq., 107. 
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which in their ordinary signification haye a more confined or a different meaning, shall in 

this Act, except where the nature of the provision or the context of the Act shall exclude 

such construction, be interpreted, as follows ; that is to say, the word " Land" shall extend " IawI.** 

to manors, advowsons, messuages, and all other hereditaments, whether corporeal or 

incorporeal (except such as are not liable to dower), and to any share thereof ; and every 

word importing the singular number only shall extend and be applied to several persons Number. 

or things as well as one person or thing. 

2. And be it further enacted. That when a husband shall die, beneficially entitled to ^^f j^ J**)** 
any land for an interest which shall, not entitle his widow to dower out of the same at out ofeQuitabkT 
law, and such interest, whether wholly equitable or partly legal and partly equitable, shall estates. 

be an estate of inheritance in possession, or equal to an estate of inheritance in possession 
(other than an estate in joint- tenancy), then his widow shall be entitled in equity to 
dowor out of the same land. 

3. And be it further enacted. That when a husband shall have been entitled to a right ^^^ j^|^ "^ 
of entry or action in any land, and his widow would be entitled to dower out of the same give tiSto 

if he had recovered possession thereof, she shall be entitled to dower out of the same dower. . 
although her husband shall not have recovered possession thereof : Provided that such 
dower DO sued for or obtained within the period during which such*right of entry or 
action might be enforced. 

4. And be it further enacted, That no widow shall be entitled to dower out of any land ^?^^r *^!?^ 
which shall have been absolutely disposed of by her husband in his lifetime, or by his ^»^d»PO««a 
will. 

6. And be it further enacted. That all partial estates and interests, and all charges Priority to 
created by any disposition or will of a husband, and all debts, incumbrances, contracts, J.'SinJes'aSl 
and engagements to which his land shall be subject or liable, shall be valid and effectual specfidty debts, 
as against the right of his widow to dower. 

6. And be it further enacted. That a widow shall not be entitled to dower out of any Dower nu^ be 
land of her husband when in the deed by which such land was conveyed to him, or by SocSSreUon in a 
any deed executed by him, it shalj be declared that his widow shall not bo entitled toiHeed— 
dower out of such land. 

7. And bo it further enacted, That a widow shall not be entitled to dower out of any Or bv a deolara- 
land of which her husband shall die wholly or partially intestate, when by the will of her h^JiiSiJs* will 
husband, duly executed for the devise of freehold estates, he shall declare his intention 

that she shall not be entitled to* dowor out of such land or out of any of his land. 

8. And be it further enacted, That the right of a widow to dower shall be subject to Dower shall be 
any conditions, restrictions, or directions which shall be declared by the will of her J^^?^J|^ 
husband, duly executed as aforesaid. 

9. And be it further enacted,* That whore a husband shall devise any land out of wliich Devise of real 
his widow wouldbo entitled to dower if the same were not so devised, or any estate or ^^ow rfw&^bar 
interest therein, to or for the benefit of his widow, such widow shall not bo entitled to her dower, 
dower out of or in any land of her said husband, unless a contrary intention shall be 

declared by his will. 

10. And be it further enacted, That no gift or bequest made by any husband to be for Bequesto of 
the benefit of his widow of or out of his personal estate, or of or out of any of his land ^Uiewi^w 
not liable to dower, shall defeat or prejudice her right to dower, unless a contrary shall not bar her 
intention shall be declared by his will. dower. . 

11. Provided always, and be it further enacted, That nothing in this Act contained Agreement not 
shall prevent any Court of Equity from enforcing any covenant or agreement entered ^ ^^^f^^^^L,^ 
into by or on the part of any husband not to bar the right of his widow to dower out of ™*^ enforced, 
his lands or any of them. 

12. And be it further enacted, That nothing in this Act contained shall interfere with legacies iQ Jjv 
any Rule of Equity, or of any Ecclesiastical Court, by which legacies bequeathed to entiSedto 
widows in satisfaction of dower are entitled to priority over other legacies. preference. 

13. And be it further enacted. That no widow shall hereafter be entitled to dowor Certain dowers 
ad ostium ecclesica or dower ex assensu patris. abolished. 

14. And be it further enacted. That this Act shall not extend to the dower of any Act not to take 
widow who shall have been or shall be married on or before the first day of January, one ^^\ before the 
thousand eight hundred and thirty-four, and shall not give to any wUl, deed, contract, 1334; *"^*"^ 
engagement, or charge executed, entered into, or created before the said first day of 

January, one thousand eight hundred and thirty-four, the effect of defeating or prejudic- 
ing any right to dower. 

14 Yic. No. 27. An Act to amend the Law of Dower in certain respects. 

[1st October, 1850.] 

Whbbeas titles to land in Now South Wales are often unfairly prejudiced by claims of Preamble. 
Dower made or maintainable by women who have never resided with their husbands in 
the said Colony, and of whose existence the purchasers of such land had no notice at 
the time of the sale thereofi by the husbands of such women : And whereas titles to 
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land, subject to contingent claims of dower, are prejudiced to an extent beyond the just 
maintenance of such claims, and improvements upon property after sale thereof by the 
husbands of the claimants, are injuriously retarded by the apprehensio'n of such cuums 
d ° *^^m^tai ^®^^8 extended to the additional value resulting from such improvements : Be it there- 
•bte^«aiii8( a ^ ^^^ enacted by His Excellency the Gbvemor of New South Wales, with the advice tad 
frardMser unless consent of the Legislative Council thereof, That no claim to dower, on the part of the 
SSSv!r**^^KJf^ ^^*^^ ^^ ^^^ deceased owner of land, shall have any force at Law or in Equity, against 
SteOT^t of^'* ^^y person claiming by purchase from such owner for valuable consideration, unless it 
marriaffe known shall be proved that the claimant resided in New South Wales with, and as. the wife of, 
to pwSiaser. such deceased owner before his sale of the land j or that the purchcwer had notice before 
or at the time of sale, of the fact of the deceased owner having been married to the 
claimant ; and in case the defendant resisting such claim shall derive title through the 
original purchaser from such deceased owner, it shall not be sufficient to prove snch 
knowledge on the part of the original purchaser, without also showing that before the 
defendant purchased the land, either the claimant had resided with her husband in the 
said Colony, or the defendant had become acquainted with the said fact of marriage. 
Claim for dower 2. And bo it enacted, That the claim to dower out of any land by the vddow of any 
^uteTlimited to P®^°^ '^^^ ^^ ^^ shail have alienated such land for valuable consideration, shall be 
one-third of rent limited to one- third of the estimated rent for the time being of such land, considered as 
or estimated if remaining in the state of improvement in which the same shall have been at the time 
mi at time of ^f g^gj^ alienation, and shall not be recoverable by metes and bounds, but shall be assign- 
able by a Court of Equity only, with liberty nevertheless to such Court to direct the tnal 
at law of any issue of fact on which the assessment of the claim shall depend. 

See also Uses, Statute of, and Heal Estate of Intestates Distribution Ad 
(26VictoriaNo. 20,'sec. 2.) .... J J^^.,iU (AH 

• EQUITY EXPENSES. 

16 Vic. No. 3. An Act to diminish the delay and expense of proceedings 

in the Supreme Court in its jurisdiction as a Court of Equity and in 
Infancy and Lunacy. [27th July, 1852.] (*) 

EQUltY PRACTICE. 

17 Vic. No. 7. An Act to amend the Practice and Course of Proceeding 

in the Supreme Court in Equity. [8th July, 1853.] 

Whebeas it is expedient to amend the practice and course of proceeding in the Supreme 
Court in the Equity Branch of its Jurisdiction : Be it enacted by His Excellency the 
Ghovemor of New South Wales, with the advice and consent of the Legislative Council 
thereof, as follows : — 
mSStn^?^ .36. It shall be lawful for any person claiming to be a creditor of any deceased person, 

adminifffcration ^^ interested xmder his will, to apply for and obtain in a summary way, in the manner 
of real estate. hereinbefore provided with respect to the personal estate of a deceased person, an order 
for the administration of the real estate of a deceased person where the whole of •such 
real estate is by devise vested in trustees who are by the will empowered to sell such 
Teal estate, and authorized to give receipts for the rents and profits thereof, and for the 
produce of the sale of such real estate ; and all the provisions hereinbefore contained with 
respect to the application for such order in relation to the personal estate of a deceased 
person, and consequent thereon, shall extend and be applicable to an application for such 
order as last hereinbefore mentioned with respect to real estate. 
Court may direct 37. It shall be lawful for the Court in any suit for the foreclosure of the equiiy of 
**^*i^^**^^^d 'ademption in any mortgaged property, upon the request of the mortgagee or of any 
of fwedbsure. subsequent incumbrancer, or of the mortgagor, or any person claiming under them 
respectively, to direct a sale of such property, instead of a foreclosure of such equity pf 
redemption, on such terms as the Court may think fit to direct, and if the Court shall 
BO think fit, without previously determining the priorities of incumbrances, or giving the 
usual or any time to redeem j provided that if such request shall be made by any such 
subsequent incumbrancer, or by the mortgagor, or by any person claiming under them 
respectively, the Court shall not direct any such sale, without the consent of the mort- 
gagee or the persons claiming under him, unless the party making such request shall 
deposit in Court a reasonable sum of money, to be fixed by the Court, for the purpose of 
securing the performance of such terms as the Court may think fit to impose on the 
party making such request. 

(*) The title only( of this Act is given, the Act itself being mainly one regulating 
procedure. 
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44. If after a suit shall have been instituted in the said Court, in its equitable juris- ^Jf^^JS^fi!^ 
diction, in relation to any real estate, it shall appear to the Court that it -will be necessary gold, Urwiukel 
or expedient that the said real estate or any part thereof should be sold for the purposes 

of such suit, it shall be lawful for the said Court to direct the same to be sold at any 
time after the institution thereof, and such sale shall be as valid to all ifitents and pur- 
poses as if directed to be made by a decree or decretal order on the hearing of such 
cause ; and any party to the suit in possession of such estate, or in receipt of the rents and 
profits thereof, shall be compelled to dehver xyp such possession or receipt to the purchaser 
or such other person as the Court shall direct. 

45. Where any real or personal property shall form the subject of any proceedings in ^^ 'k?'**'^ 
the Supreme Court in Equity, and the Court shall be satisfied that the same will be more pr^J^^SngT* 
than sufficient to answer all the claims thereon which ought to be provided for in such suit, court may allow 
it shall be lawful for the said Court, at any time after the commencement of such pro- to parties the 
oeedings, to allow to the parties interested therein, or any one or more of them, the whole ""*^**1 Income, 
or part of the annual income of such real property, or a part of such personal property, 

or a part or the whole of the income thereof, up to such time as the said Court shall 
direct, and for that purpose to make such orders as may appear to the said Court necessary 
or expedient. 

49. In cases where, according to the present practice of the Court in its Equity Juris- Court may 
diction, such Court declines to grant equitable relief until the legal title' or right of the JjJJj^!*^*'** ^^ 
party or parties seeking such roUef shaU have beep established in a proceeding at law, 
the said Court may itself determine such title or right without requiring the parties to 
proceed at law to establish the same. 

53. This Act shall commence and take effect on and from the first day of September C^mmenoement 
now ensuing. {*) Provided that it shall be lawfid for the said Judges to make and issue **' ^^ 
any such general rules or orders as aforesaid, at any time after the passing of this Act, so 
as the same be not made to take effect before the said first day of September. 

EQUITIES OF REDEMPTION— AND EQUITABLE INTERESTS 

(Sale of, by Sheriff). See Advancement of Justice, 

EVIDENCE. 

1 1 Vic. No. 38. An Act to facilitate the proof of Letters Patent or Deeds 
of Grant from the Crown. [2nd October, 1847.] See Grants, 

13 Vic. No. 16. An Act to amend the Law of Evidence, and to facilitate 
the admission as Evidence of cei*tain Official and other Documents; and 
to give Protection to Persons employed in the Printing and Publica- 
tion of Papers by the order or authority of the Legislative Council or 
a Committee thereof. [7th August, 1849.] 

Whekeab it is provided by irifeny Acts of the Legislative Council of the Colony of New Preamble. 
South Wales, that various certifica^s, and official and public documents, and documents 
and proceedings of corporations, and of joint stock and other companies, and certified 
copies of docinnents, and by-laws and entries in registers and other books, shall be 
receivable in evidence of certain particulars in Courts of Justice, provided they be res- 
pectively authenticated in the maniflier prescribed by such Acts : And whereas the 
beneficial effect of these provisions has been found by experience to be greatly diminished 
by the difficiilty of proving that the said documents are genuine : And whereas it is 
expedient to make provision for the admission in evidence of certain judgments, and 
other proceedings by the production of certified copies thereof; as also to facilitate 
the admission* in evidence of such and the like documents Be it therefore enacted by Copies of Jud^- 
Hifl Excellency the Governor of New South Wales, with the advice and consent of the °^®^ts d®<^^*^ 
Legislative Coimcil thereof, that copies of all judgments, decrees, rules, and orders, filed or ^i suweme *" 
recorded in the Supreme Court of the said Colony at Sydney, or in the Supreme Court Court to be 
of the said Colony for the District of Port Phillip, shall be admitted as evidence of the ^JJJ^^®^ l^ . 
contents thereof by all Courts, Judges, Justices, and other Legal Tribunals, and in every ^erSfled ^ 
judicial proceeding in the said Colony, without production of the originals of such Master Protho- 
documents respectively; provided the copies, of such orders and decrees made in the ^^^^^^^ 
Equitable Jurisdiction of the said Supreme Court at Sydney, be certified under the R^^i^i?®'^" 
hand of the Master in Equity of the said Court ; and that such copies of all judgments, respectively. 
decrees, rules, and orders, made in the Common Law and Ecclesiastical Jurisdiction of 

{*) i,e,, Ist September, 1868. 
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the said Supreme Court at Sydney, be certified under the hand of the Prothonotaiy or 
Chief Clerk thereof, and that such copies of such orders, decrees, judgments, aiid rules, 
made either in the Equitable or in the Common Law, or in the Ecclesiastical Jurisdiction 
of the said Supreme Court for the District of Port Phillip, be respectively certified 
under the hand«of the Deputy Be^trar or other proper officer thereor. 
Certain docu- 2. And be it enacted, that whenever by any Act now in force, or hereafter to be in 

re^JJed '^ force, any certificate, or bfficial or pubHc document, or document or proceeding of any 
evidence without corporation, or joint stock or Other company, or any certified copy of any document, or 
proof of signa- by-law, or entry in any register or other book, or of any other proceeding, shall be 
ture or seal receivable in evidence of any particulars in any Court of Justice, or before any Legid 
Tribunal or before the Legislative Council of the said Colony, or any Committee thereof 
or in any judicial procee(£ng, the same shall respectively be admitted in evidence, pro- 
vided they respectively purport to be sealed or impressed with a stamp, and signed, as 
directed by the respective Acts made, or to be hereafter made, without any proof of tiw 
seal or stamp where a seal or stamp is necessary, or of the signature, or of the o^dal 
character of the persons appearing to have signed the same, and without any further 
proof thereof, in every case in wmch the original record or document could have been 
received in evidence. 
Conrte &c to 3. And be it enacted. That all Courts, Judges, Justices, Masters in Equity, Commis- 

^tice^^^^na- ^i^"®™ or other persons officiating judicially, shall henceforth take judicial notice of the 
ture of the signature of any of the Judges of the said Supreme Coiui; of this Colony at Sydney, and 

Judges of any resident Judge of the said Supreme Court of the said Colony, resident at any other 

^J^r^S^ place in the said Colony, and also of the Prothonotary, and Master in Equity and Chief 
officers thereof.* Clerk thereof respectively, and of the Deputy Registrar of the said Supreme Court for 
the District of Port Phillip : Provided such signature shall purport to be attached or 
appended to any decree, order, certificate, or other judicial or official document. 
Copies of Private 4. And bo it enacted. That all copies of the Private Acts of the Legislative Council of 
^«***'r''^^ Legris- the said Colony, and all Proclamations and Commissions issued by His Excellency the 
Proclanmtions' Q-ovemor of the said Colony, or by the Officer administering the Government thereof, 
and Commissions for the time being, if purporting to be printed by the Q-ovemment Printer, or by the 
issued by the authority of the Government, shall be admitted primd fade evidence thereof by all 
^nted^by the Courts, Judges, Justices, and others, in the said Colony, without proof being given that 
Govermnent such copies were so printed. 

Printer, admis- « ' 

sible as evidence. 

16 Vic. No. 14. An Act to amend the Law of Evidence. 

[19th August, 1852.] 

Wheeeas it is expedient to amend the Law of Evidence in divers particulars : Be it 

therefore enacted by His Excellency the Governor of New South Wales by and with 

the advice and consent of the Legislative Council thereof as follows : — 

Provisions of 5. Nothing herein contained shall repeal any provision contained in the " Act for the 

Will Act saved, amendment of the Laws with respect to Wills," adopted by the said Governor and 

Coxmcil in the third year of Her Majesty's reign. 
Orders for in- 6. Whenever any action or other legal proceeding shall henceforth be pending in 

doc^entl *'^® Supreme Court of this Colony, such Court and each of the Judges thereof, may 

respectively, on application made for such purpose by eithet of the litigants, compel the 
opposite party to allow the party making the apphcation to inspect all documents in the 
custody or under the control of such opposite party relating to such action or other 
legal proceeding, and, if necessary, to take examined copies of the same, or to procure the 
same to be duly stamped, in all cases in which previous to the passing of this Act a 
discovery might have been obtained by filing a bill, or by any other proceeding in a 
Court of Equity at the instance of the party so making applicaition as aforesaid, to the 
said Court or Judge. 
Evidence of Acts 7. ALL proclamations, treaties, and other Acts of State of Great Britain, or of any 
of State, and of Foreign State or British Colony, and all judgments, decrees, orders, and other judicial 
any^^h S)lo- proceedings of any Court of Justice in Great Britain, or of any Foreign State or British 
ni£, and Foreign Colony, and aU affidavits, pleadings, and other legal documents, filed or deposited in any 
Coinis. such Court, may be proved in any Court of Justice, or before any person having by law 

or by consent of parties authority to hear, receive, and examine evidence, either by 
examined copies or by copies authenticated as hereinafter mentioned ; that is to say, if the 
document sought to be proved be a Proclamation, Treaty, or other Act of State, the 
authenticated copy to be admissible in evidence must purport to be sealed with the Seal 
of Great Britain or of the Foreign State or British Colony to which the original docu- 
ment belongs ; and if the document sought to be proved be a judgment, decree, order, or 
other judicial proceeding, of any British, Foreign, or Colonial Court, or an affidavit, 
pleading, or other legal document, filed or deposited in any such Court, the authenticated 
copy to be adnaissible in evidence must purport either to be sealed with the Seal of the 
Court to which the original document belongs, or in the event of such Court having no Seal, 
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to be signed by tbe Judge) or, if there be more tban one Judge, by any one of the Judges 
of the said Courtly and such Judge shall attach to his signature a statement in writmg 
on the said copy, that the' Court whereof he is a Judge has no Seal, but if any of the 
aforesaid authenticated copies shall purport to be sealed or signed as hereinbefore 
respectively directed, the same shall respectively be admitted in evidence in every case in 
which the original document could have been received in evidence, without any proof of 
the Seal, where a Seal is necessary, or of the signature, or of the truth of the statement 
attached thereto, where such signature and stetemont are necessary, or of the judicial 
character of the person appearing to have made such signature and statement. 

9. Whenever any book or other document is of such a public nature as to beadnussible ^jy^ of boolu 
in evidence on its mere prodifction from the proper custody, and no Statute or Act of ^f ^ p^So"* 
Council exists which renders its contents provable by means of a copy, any copy thereof nature by oerti- 
or extract therefrom shall be admissible m evidence in any Court of Justice, or before ?ji?^** ®' 
any person now or hereafter having by law or by consent of parties authority to hear, ^"'•c* 
receive, and examine evidence, provided it be proved to be an examined copy or extract, or 
provided it purport to be signed and certified as a t^e copy or extract by the officer to 
whose custody tne original is intrusted, and which officer is hereby required to furnish 
such certified copy or extract to any person applying at a reasonable time for the same, 
upon payment of a reasonable sum for the same, not exceeding four-pence for every folio 
01 ninety words. 

12. This Act shall come into operation on the first day of October in this present Commenoement 
year. 

20 Vic. No. 23. An Act to declare that Instruments affecting Real Estate 
in this Colony, executed out of the Colony, are admissible in Evidence 
therein, although not stamped. [Reserved, 11th March 1857. 
Assented to, 11th August, 1858.] 

Whbbeas doubts exist whether Conveyances and other Instruments affecting Ileal Pw^mble. 
Estate in this Colony, if executed at any place out of the Colony where Stamp Laws 
are in force^ are admissible in evidence in this Colony without being stamped, and it is 
expedient to remove such doubts : Be it therefore declared and enacted by the Queen*§ 
Most Excellent Majesty, by and with the advice and consent of the Legislative Council 
and the Legislative Assembly of New South Wales, in Parliament assembled, and by the 
authority of the same, as follows : — 

1. No Conveyance or other Instrument affecting Real Estate withvi this Colony, or No Deed affeet- 
Power of Attorney authorizing the execution or registering of any such Conveyance or ISj™^*** ^^ 
other Instrument wheresoever executed, shall be inadmissible in evidence in this Colony requSre stampf. 
by reason of the same not being stamped. — 

22 Yic. No. 7. An Act for the further amendment of the Law of 

Evidence. # [25th August, 1858.] 

6. When any writing whatsoever, shall have been copied by means of any machine, or Machine copies 
press, which produces a f ac-simile impression or copy of such writing, such impression or *<> be evidence, 
copy shall upon proof to the satisfaction of the Court or person having by law, or by con- 
sent of parties, authority to hear, receive, and examine evidence, that the same was taken 
or made from the original writing, by means of such machine or press as aforesaid, be 
primdfcune evidence of suoh writing, without any proof that such impression or copy 
was compared with the said original thereof, and without any notice to produce such 
original. 
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31 & 32 Vic. c. 37. An Act to amend the Law relating to Documentary 81 & 82 Vic 

Evidence iu certain cases. [25th June, 1868.] 

Whbbbas it is expedient to amend the Law relating to Evidence : Be it enacted as 
follows: — 

1. This act may be cited for all purposes as " The Documentary Evidence Act, 1868." Short title. 

2. JPritnd facie evidence of any proclamation, order, or regulation issued before or after jiq^q of proving 
the passing of this Act by Her Majesty, or by the Privy Council, also of any proclama- certain doco- 
tion, order, or regulation issued before or after the passing of this Act by or under the »a^^ 
authority of any such department of the Government or officer as is mentioned in the 
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first oolumn of the sohedole hereto, maj he given in all conrts of jnstiee, and InaU legd 

proceedings whatsoever, in all or anj of the modes hereinafter mentioned ; that is to say : 

(1.) By the production of a copy of the Qnxette purporting to contain soich 

proclamation, order, or regulation. 
(2.) By the production of a copy of such proclamation, order, or regulation purport- 
ing to be printed by the Gk>vemment Printer, or, where the question arises in s 
court in any British Colony or Possession, of a copy purporting to be printed, 
under the authority of the legislature of such British Colony or Possession. 
(3.) By the production, in the case of any proclamation, order, or regulation issued 
by Her Majesty or by the Privy Council, of a copy or extract purporting to be 
certified to oe true by the Clerk of the Privy Council or by any one of the Loids 
or others of the Privy Council, and, in the case of any proclamation, order, or 
regulation issued by or under the authority of any of the said departments or 
officers, by the production of a copy or extract purporting to be certified to be 
true by the person or persons specified in the second column of the said 
schedule in connexion with^such department or officer. 
Any copy or extract made in pursuance of this Act may be in print or writing, or 

partly in print and partly in writing. 

No proof shall be required of the handwriting or official position of any person 

certifying, in pursuance of this Act, to the truth of any copy of or extract 

from any proclamation, order, or regulation.* 

Acttobe in force 3. Subject to any law that may be firom time to time made by the legislature of any 

ID colonies. British Colony or Possession, this Act shall be in force in every such Colony and 

Possession, 
^mh^nent of 4. If any person comiij^ts any of the offences following, that is to say, — 
forgery. ^j^ j Prints, any copy of any proclamation, order, or regulation which falsdy 

purports to have been printed by the Government Pnnter, or to be printed 

under the autliority of the Legislature of any British Colony or possession, or 

tenders in evidence wiy copy of any proclamation, order, or regulation which 

falsely purports to have been printed as aforesaid, knowing that the same was 

not so printed ; or 

(2.) Forges or tenders in evidence, knowing the same to have been forged, any 

certificate by this Act authorized to be annexed to a copy of or extract from 

any proclamation, order, or regulation ; he shall be guilty of felony, and shall, 

on conviction, be liable to be sentenced to penal servitude for such term as is 

prescribed by " The Penal Servitude Act, 1864," as the least term to which an 

offender can be sentenced to penal servitude, or to be imprisoned for any term 

not exceeding two years, with or without hard labour. 

Definition of 5. The following words shall in this Act have the meaning hereinafter assigned to them, 

*•""**• unless there is something in the context repugnant to such construction, that is to say : 

"British Colonj " British Colony and Possession" shall, for the purposes of this Act, include the 

and Possession. Channel Islands, the Isle of Man, and such territories as may for the time 

being be vested in Her Majesty by virtue of any Act of Parliament for the 
government of India and all other Her Majesty's dominions. 
"LegiaUtore." " Legislature" shall signify any authority otjjier than the Imperial Parliament, or 

Her Majestv in Council, competent to make laws for any Colony or Possession. 
•Trlvy CoundL" " Privy Council shall include Her Majesty in Council, and the Lords and others of 

Her Majesty's Privy Council, or any of them, and any committee of the PriTy 
Council, that is not specially named in the schedule hereto. 
** ^o^ermDAni " Government Printer" shall mean and include the printer to Her Majesty, and 

printer. ^^^ printer purporting to be the printer authorized to print the Statutes, 

Ordinances, Acts of State, or other pubUc Acts of thd Legislature of any British 
Colony or Possession, or otherwise to be the Government Printer of such 
Colony or Possession. 
** OateUe." Gazette shall include the London Oazette, the Edinburgh Gtnette, and the DtibUn 

Gazette, or any of such Gazettes, 
Act to be 6. The provisions of this Act shall be deemed to be in addition to, and not in 

cumuauTe. derogation of, any powers of proving documents given by any existing statute or existing 
at common law. 

EXECUTORS (STATUTE OF). 

21 Henry VIII cap. 4. The Sale of Lands by part of the Executors 

lawful. [1529.] 

Furt of the ex- Pbeamblb, &c. : Be it enacted, &c., That where part of the executors named in any 
ecutors who take guch testament of any such person so making or declaring any such, will of any 
dSu^eoTa will ^^^f tenements, or other hereditaments to be sold by his executors, after the death 
may sell any ' of any such testator^ do refuse to take upon him or them the administratloii and 
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oliarge of the same testament and last will wherein they be bo named to be executors, l*i^ deritsd by 
and the residue of the same^executors do accept and take upon them the care and SVoSd?**** *^ 
charge of the same testament' and last will, — that then all bargains and sales of such 
lands, tenements, or other hereditaments, so willed to be sold by the executors of any 
such testator, as well heretofore made as hereafter to be made by him or them only of 
the said executors that so doth accept, or that heretofore hath accepted and taken upon 
him or them any such care or charge of administration of any such will or testament, 
shall be as good and as effectual in the law as if all the residue of the same executors 
named in the said testament, so refusing the administration of the same testament, had 
joined with him or them in the making of the bargain and sale of such lands, tene- 
ments, or other hereditaments so willed to be sold by the executors of any such testator, 
which heretofore hath made or declared, or that hereafter shall make and declare any 
such will, of any such lands, tenements, or other hereditaments after his decease, to be 
sold by his executors. 



FELONS. 

6 Vic. c. 7. An Act to amend the law affecting transported Convicts with 
respect to pardons and tickets of leave. [3rd April, 1843.] 

Sect. 4. Provided always, and be it declared and enacted. That no felon under sen- Holders of 
tence of transportation who shall hold a ticket of leaye shall be capable of acquiring or dfJifJid'ijJJJJ. 
holding any estate in lands or tenements other than as tenant for years or for some able of holding 
less term or estate, determinable in each case upon the reyocation of the ticket of leave, real property, 
until after such felon shall have duly an absolute or conditional pardon from the 
Governor or Lieutenant Governor of the place to which he shall have been so trans- 
ported, pursuant to the provisions hereinbefore contained. 
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9 Geo. rV No. 12. An Act to regulate'the^^dividing' Fences of adjoining 

Lands. [2nd August, 1828.] 

Whebeas it is expedient to make provision for the erecting and upholding of Fences, Pre«ml>le. 
dividing Lands adjoining, and abutting on other Lands : Be it enacted by His Excellency 
the Ghovemor of New. South Wales, by and with the advice of the Legislative Council, 
That from and after the passing of this Act, it shall and may be lawful for the owner or Owners of land 
owners of lands, adjoining or abutting upon any other lands, and having no sufficient ^JJ SSSiSiniJ'' 
dividing fence, to inquire, by writing, under his, her, or their hand orhan£, the owner or ^jj^ aSjolnSg 
owners, person or porsoi^s legally possessed of and holding any adjoining lands (except- lands to assist In 
ing such lands as shall be held ot the Crown, by temporary occupation only), his, her, or Sdn'^S^^iUvi- 
their agents respectively, to assist in equal proportions, to make or repair any or all the §w^nces. 
dividing fences, between such lands respectively ; and in case the owner or owners of such 
adjoining lands, or person or persons legally possessed of and holding the same, or his, 
her, or their agent, shall refuse or shall neglect to assist, or fail to use due diligence in the 
making or repairing such dividing fences, for the space of six months after the receiving 
of such requisition or notice, (or shall not ^ve to the owner of such adjoining land, from 
whom he shall have received such requisition or notice, a sufficient and reasonable excuse 
for not having assisted in carrying such fencing or enclosure into effect), then, and in 
either such case, it shall and may be lawful for the owner or owners of such adjoining 
lands, who shall have given such requisition or notice as aforesaid, and who shall have 
completed, his, her, orUieir share of such dividing fence, to engage and contract with any 
person or persons, to complete and execute, or repair such dividmg fence, and it shall be 
uwf ul for such person or persons, so giving notice as aforesaid, and his, her, or their 
servants or the person or persons, contracting to execute, complete, or repair such fencing, 
and his, her, or their servants respectively, to cut upon the farm or lands of the person or 
persons so neglecting, or refusing as aforesaid, all such indigenous. timber, or other indigen- 
ous trees (excepting such as sludl have been planted or preserved for ornament), and 
materials, as shall be necessary for executing and completing, or repairing such fencing 
and endosing as aforesaid j and such owner or owners, contractor or contractors, his, her, 
or their servants respectively, shall not be answerable or chargeable for any act of trespass 
which he, she, or they respectively may have conmiitted on such adjoining lands, for the 
porpose of cutting and carrying away any such indigenous timber as aforesaid { and in 
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Penonswho 
Bhall encloee 
their lands before 
the lands adjoin- 
ing have been 
granted shall be 
authorized to 
recover from any 
future proprietor 
one half of the 
actual value of 
the dividing 
fence. 



Cases of dispute 
to be referred to 
arbitration. 



case a sufficient quantity of the materials necessary for the exedbting and complebng, oar 
repairing of such fencing, cannot be obtained upon such adjoining lands, it sihall be law- 
ful for the person or persons, authorized to mate and repair such diyiding fences, or the 
person or persons with whom, he, she, or they shall so contract, to procure and purdttse 
the materials necessary for the executing and completing, or repauring of saah. femang; 
and all sums of money which shall or may be so expended or kuLd out under the pio- 
risions of this Act, shall bo recoverable as for money laid out for the benefit of the owner 
or owners of such lands. (^*) 

2. And be it further enacted, That if any person or persons shall, from and after tiie 
passing of this Act, enclose his, her, or their lands, before the lands immediately adjoining 
as aforesaid shall have been duly granted by the Orown, or otherwise held as private 
property, the owner or owners of lands so enclosed, shall be authorized to claim ai^ 
recover, from the person or persons who shall afterwards become the proprietor or pro- 
prietors of such adjoining lands one-haK of the actual value of the widl, hedge, or fence, 
forming the dividing line or fence between the said adjoining lands, and such value shall 
be ascertained immediately, or as soon as may be, after such adjoining land shall have 
been granted by the Crown, or otherwise held as private property as aforesaid, by the 
arbitration of two persons, to be mutually chosen by the parties, and the amount which 
shall be awarded under such arbitration, as one-half of the value of such dividing fence, 
shall be recoverable by due course of law, if not paid within twelve months aftCT the 
date of the award : Provided always. That in case such two persons, so mutually -choeen 
as aforesaid, shall not agree in the amount of the sum to be paid for one-half of the value 
of such dividing fence, vrithin the space of one calendar month next after such reference 
shall be mada to them^ then, and in such case, the same shall be referred to the determinar 
tion of sucli indifferent person as the said arbitrators, by any writing imder their hands, 
shall nominate and appoint as umpire in the case j and the decision of such umpire shall 
be conclusive : Provided also. That in case either of the parties in difference shsJl neglect 
or refuse, for the space of one calendar month, after notice in writing, given by the other 
party for that purpose, to join in the appointment of such arbitrators as aforesaid, it 
shall and may be lawful for the arbitrator to be chosen by the party giving such notice, 
to make an award ex partCj which shall be binding and conclusive, in like manner as if 
the party so neglecting or refusing had chosen an arbitrator, who had actually joined and 
made an award therein. 

3. Provided always, and be it further enacted, That in all cases where there shall be 
natural boundaries between adjoining land, or where any dispute or difference shall arise 
beween the respective owners or persons legally possessed of such adjoining lands, as to the 
necessity or sufficiency of any dividing fence as afordsaid, then, and in every such case, 
the same s^all be referred to arbitration in like manner, and shall be subject to the like 
award and final decision as hereinbefore provided and directed with respect to the value 
of dividing lines or fences as aforesaid. 
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29 Car 2 c. 3. An Act for prevention of Frauds and Perjuries. [1676.] (*) 

." For prevention of many fraudulent practices, which are commonly endeavoured to 
be upheld by perjury and subornation of perjury:" Be it enacted, that all leases, 
estates, interests of freehold or terms of years, or any uncertain interest, of, in, to, or 
out of any messuages, manors, lands, tenements, made or created by livery and seisin 
only, or by parol, and not put in writing and signed by the parties so making or 
creating the same, or their agents thereunto lawfully authorized bt/ writing^ shall have 
the force and effect of leases or estates at will only, and shall not, either in law or 
equity, be deemed or taken to have any other or greater force or effect — any consideration 
for making any such parol, leases, or estates to the contrary notwithstanding. 



(*) For sections of this Act relating to devises, see title "Wills," post, 
Q^) In an action in a District Court, for money paid and laid out for the defendant 
in fencing a side line between the plaintiff and defendant's properties, of which notice 
had been given under the 9 Geo. IV No. 12, plaintiff had written a letter to the 
defendant, as follows : — " I wish to apprise you that it is my intention to have, vrithin 
six months' time from this day, a new three-railed fence completed between my land 
and your property, now in the occupation of Mr. L., &c." Heldy that the notice was 
sufficient within the statute. Held also, that the defendant was liable under the Act as 
owner, although the land was, at the time of both the notice and the fencing, under 
lease. Semhle {per Stephen, C. J.), that the tenant is also liable undei^ the Act. Farker 
V. Bowmany 6, S. C. R., 101. 
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II. Except neyertheless all leases not exceeding the term of three years from the Except leams 
making thereof, whei'eupon the rent reserved to the landlord, during such term, shall not exceedinff 
amount unto two third parts at the least of the full improYod yalue of the thing **"^®® years, 4c. 
demised. 

III. And, moreover, That no leases, estates, or interests, either of freehold or terms No leases or 
of years, or any uncertain interest not being copyhold or customary interest, of, in, to, ?^**l^'i w?** 
or out of any messuages, manors, lands, tenements, or hereditaments shall at any time aggiffned^franted 
after the said four and twentieth day of June be assigned^ granted^ or surrendered^ or surrendered 
unless it be by deed or note in writing, signed by the party so assigning, granting, or byword, 
surrendering the same, or their agents, thereunto lawfully authorized hi/ writing or by 

act or operation of law. 

IV. And be it further enacted. That no action sliall be brought whereby to charge Promises and 
any executor or administrator upon any special promise to answer damages out of his aflTcoments by 
own estate, or whereby to charge the defendant upon any special promise to answer for '^"^ 

the debt, default, or miscarriages of another person j or to charge any person upon any 
agreement made upon consideration of marriage ; or upon any contract or sale of lands, 
tenements, or hereditaments, or any interest in or concerning tliem(") ; or upon any 
agreement that is not to be performed within the space of one year from the making 
thereof; imless the agreement upon which such action shall be brought, or some 
memorandum or note thereof shall be in writing, and signed by the party to bo charged 
therewith, or some other person thereunto by him lawfully authorized. 

VII. And be it further enacted. That all declarations or creations of trusts or confi- All declarations 
dences of any lands, tenements, or hereditaments, shall be manifested and proved by or croatioM^ 
some writing signed by the party who is by law enabled to declare such tyust, or by his voting. 

last will in writing, or else they shall be utterly void and of none effect. 

VIII. Provided always. That where any conveyance shall be made of any lands or Trusts arising, 
tenements by which a trust or confidence shall or may arise or result by tlie implication transferred, or 
or construction of law, or be transferred or extinguished by any act or opcratio!i of law, toipSo^tfonor 
then and in every such ease, such trust or confidence shall be of tlie like force and i^w not excepted, 
effect as the same would have been if this Statute had not been made, anytliiug herein- 
before contained to the contrary notwithstanding. 

IX. And be it further enacted. That all grants and assignments of any trust or confi- Assignments of 
dence shall likewise be in writing, signed by the party granting or assigning the same, ^rust lu writing, 
or by such last will or devise, or else shall likewise be utterly void and* of none 

effect. 

X. And be it further enacted. That it shall and may be lawful for every sheriff or Lands, &c, shall 
other officer to whom any writ or precept is or shall be directed, at, the suit of n^iy J^i^"'^*®^^?*® 
person or persons, of, for, and upon any judgment, statute, or recognizance liercaffor oestuy que trust- 
to be made or had, to do, make, and deliver execution unto the party in that belinlf 

suing, of all such lands, tenements, rectories, tithes, rents and hereditaments, as any 

other i)erson or persons be in any manner of wise seised or possessed, or hoivafter slnill 

be seised or possessed, in trust for him against whom execution is so sued, like as the 

sheriff or other officer might or ought to have done, if the said party against whom 

execution shall be so sued had been seised of such lands, tenements, rectories, tithes, 

rents, or other hereditaments of such estate as they be seised of in trust for him at 

the time of the said execution sued ; which lands, tenements, rectories, tit lies, rents, and held free 

and other hereditaments, by force and virtue of such execution, shall accordingly be |r<^™ tj^e j^^j^" 

held and enjoyed, freed and discharged from all incumbrances of such ]x»r8on or p^Jo^J raised 

persons as shall be so seised or possessed in trust for the person against whom such in trust 

execution shall be sued j and if any cestvy que trust hereafter shall die, leaving a trust Trusts shall be 

in fee simple to descend to his heir, then and in 'every ^uch case such trust shall be assets in the 

deemed and taken and is hereby declared to be assets by descent, and the heir shall be hands of heirs. 

liable to and chargeable with the obligation of his ancestors for and by reason of such 

assets as fully, and amply as he might or ought to have been if the estate in law had 

descended to him in like mftnner as the trust descended, any law, custom, or usage to 

the contrary in anywise notwithstanding. 

XI. Provided always, That no heir that shall become chargeable by reason of any No heir shaU by 
estate or trust made assets in his hands by this law, shall by reason of any kind of plea, reason thereof 
or confession of the action, or suffering judgment by nient dedire, or any otlier matter, able o?l5s own 
be chargeable to pay the condemnation out of his own estate ; but execution shall be estate. 

sued of the whole estate so made assets in his hands by descent, in whose hands soever 
it shall come after the writ purchased in the same manner as it is to be at and by the 
common law, where the heir at law pleading a true plea, judgment is prayed against him 
thereupon j anything in this present Act contained to the contrary notwithstanding. 

Q^) A sale of a then growing crop of oranges, with power to the purchaser to enter 
and pick them durine the ensmng eleven months, is not a sale of an interest in or con- 
cerning land within the 4th section of the Statute of Frauds. Cullan v. JPearse, 3, S.C.B., 
p. 200 ; and see ffogan v. Sogan, 7, S.C.B., £q., 81. 
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Xm. " And whereas it liath been fonnd miscliieTons tliat judgments in tlie King's 

Courts at Westminster do many times relate to the first day of the term whereof ihej 

are entered, or to the day of the return of the original or filing the bail, and bind tiie 

defendant's lands from that time, although in truth they were acknowledged or suffered 

and signed in the Tacation time after the said term, whereby many times pnidutfen 

feel themselyes aggrieved :" 

The day of sign- XIY. Be it enacted, That any Judge or officer of any of His Majesty's Comrts of 

^ ^2^»^ Westminster that shall sign any judgments, shall, at the signing of tiie same, without 

raSered on the ^^ ^^' doing the same, set down the day of the month and year of his so doing upon 

mai^wt of tho the paper, book, docket, or record which he shall sign, which day of the month sod 

roll- year shall be also entered upon the margent of .the roll of the record where the said 

judgment shall be entered. 

^'**t'™^^iSiMt • ^^* ^^ ^ ^^ enacted. That such judgments as against purchasers bond flde fat 

j^^jjJJJJJ^JJ valuable consideration of lands, tenements, or hereditaments, to be charged tiiereby, 

relate to such shall, in consideration of law, be judgments only ^m such time as they shall be so 

time only. signed, and shall not relate to the filrst day of the term whereof they are entered, or tlie 

day of the return of tho original, or filing the bail — any law, usage, or course of anj 

C ourt t o the contrary notwithstanding. 

Writs of execu- AVI. And be it farther enacted. That no writ oi fieri faeitu or other writ of exeen* 

Se*t^e^ of ^^^^ "^"^ ^"^^ ^^^ property, of the goods against whom such writ of execution ii 

goodB but from ^ued forth but from the time that such writ shall be dehrered to the Sheriff, Under 

tte time of their Sheriff, or Coroners to be executed : And for the better manifestation of the said time, 

dgmiy to the the Sheriff, Under Sheriff, and Coroners, their deputies and agents, shall, upon the 

receipt of any such writ (without fee for doing the same), endorse upon the hdA 

thereof the day of the month or year whereon he or they received the same. 

Contracts for XYII. And be it further enacted. That no contract for tne sale of any goods, wares, and 

S?o?****^'*^' merchandises, for the price of ten pounds sterling or upwards, shall be allowed to be 

"**"• good, except the buyer shall accept part of the goods so sold, and actually receive ths 

same, or give something in earnest to bind the bargain or in part of payment, or that 

some note or memorandum in writing of the said bargain be made and signed by the 

parties to be charged by such contract or their agents thereimto lawfully authorised. 

The day of the XYIII. That the day of the month and year of the enrolment of the recognizances shall 

reo^ndam^ be set down in the margent of the roll where the said recognizances are enrculed ; and that 

iSamSesetdown, ^^ recognizance shall bind any lands, tenements, or hereditaments, in the hands of any 

and lands in the purchaser bond fide and for valuable consideration, but from the time of sucn 

imhaaMt^^ enrolment, — any law, usage, or course of any court to the contrary in any wise not- 

that time only, withstanding. 

22 & 23 Car 2 XXY . And for the explaining one Act of this present Parliament, intituled, "An Ad 
c 10. * f^ ^^ better settling of Intestates* Estates" be it declared by the authority aforesaid, 

Husbands not '^^^ neither the said Act, nor anything therein contained, shall be construed to extend 
compellable to to the estates of femes coverts that shall die intestate, but that their husbands may 
distribute estate demand and have administration of their rights, credits, and other personal estates, and 
^^^ recover and enjoy the same as they might have done before the making of the said 

Act. 

[Made perpetual by 1 Jac. 2 o. 17, B.6.] 

% 

FRIENDLY AND OTHER MUTXTAL BENEFIT SOCIETIES. 

37 Yic. No. 4. An Act to consolidate and amend the Law relating to 
Friendly and other Mutual Benefit Societies. [28th Nbvember, 1873.] 

Bnild^ for 82. It shall be lawful for the Trustees for the time being of any Friendly Socie^ 

S^^^^^P^^PO^e formed and estabUshed imder this Act, or imder any of the Acts hereby repealed, "with 
Sued OTlMsed. ^® consent of the majority of the members thereof present at a special meeting of the 
Society, to purchase, build, hire, or take upon lease any building for the purpose of holding 
such meetings and to adapt and furnish the same, or to purcluise or hold upon lease any 
land for the said purpose of erecting thereupon a building for holding the meetings oi 
the Society, and such Trustees shall thereupon hold the same in trust tor the use of such 
Society ; and with the hke consent as aforesaid, such Trustees may mortgage, sell, 
exchange, or let such building or any part thereof, and the receipt in writing of such Trus- 
tees for the time being shall be a legfd discharge for the money arising from such mort- 
gage, sale, exchange, or letting ; and no mortgagee, purchaser, tenant, or assignee shall be 
bound to inquire into or ascertain or prove me consent aforesaid, to venfy his title : 
Provided always, that an^ building purchased, or appropriated for the purpose aforesaid, 
already belonging to, or m possession of, any such Society heretofore formed and estab- 
lished imder any of the said repealed Acts, may be holden and dealt with, as if it had been 
acquired imder this Act, and the land or buildings, which may be vested in the treasurer, 
Trustees^ or other officer -thereof for the time bemg, shall thereupon yest in the QCmstess 
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for the time being of such Society, for the same estate and interest as the said treasurer, 
Trustees, or other officer may have therein, without any conyeyance or assignment what- 
eyer : Proyided neyertheless that all money spent in purchasing, building, hiring, or 
taking u]^n lease, any building, for the purpose of holding such meetings, and in adaptins 
and furnishing the same, be raised according to the rules of the Society in such behau 
inserted. 

33. All real and personal estate whatsoeyer, belonging to any such Society established gJJP?!^ veit«d 
under this Act or any of the Acts hereby repealed, shall be yested in such Trustees for j^ ivasteei. 
the time being, for the use and benefit of such Society and the members thereof ; and the 

real or personal estate of any branch of a Society shall be yested in the Trustees of such 
branch, and be trnder the control of such Trustees, their respectiye executors or adminis- 
trators, according to their respectiye claims and interests ; and upon the death or remoyal 
of any such Trustee, the same shall yest in the succeeding Trustee or Trustees, for the 
same estate and interest as the former Trustee or Trustees had therein, and subject to 
the same trusts, without any conyeyance or assignment whatsoeyer ; and in all actions 
or suits or indictments or summary proceedings before magistrates touching or oonoeming 
any such property, the same shall be stated to be the property of the iperson or persons 
for the time being holding the said office of Trustee or Trustees, in his or their pro]^ 
name or names as Trustee or Trustees of such Society, without any further descnp- 
tion. 

34. The Trustees of any such Societies are hereby authorized to bring or defend, or ^^^f'-f^i^ 
cause to be brought or defended, any action, suit, or prosecution, in any Court of Law or ^' •8*™* toeini 
Equity, touching or concerning the property, right, or claim to property of the Society for 

which he or they are such Trustees as aforesaid, and such Trustees shall and may in all 
ca«es concerning the real or personal property of such Society, sue and be sued, plead and 
be impleaded, in any Court of Law or Equity in their proper name or names as Trustees 
of sucn Society, without other description, and no such action suit or prosecution shall be 
discontinued or shall abate by the death of any Trustee, or his remoyql from the office 
of Trustee, but the same shall and may be proceeded in, by, or against the succeeding 
Trustee or Trustees, as if such death or remoyal had not taken place, and such succeeding 
Trustee or Trustees shall pay or receiye the like costs as if the action or suit or prose- 
cution had been commenced in his or their name or names for the benefit of, or to be 
reimbursed from, the funds of such Society. 

35. Proyided neyertheless, that no Trustee of any such Society shall bo liable to make {wfS^l^jLjLvii' 
good any deficiency which may arise or happen in the funds of such Society, but shall be sibiuty. 
liable only for the money which shall be actually receiyed by him on account of such 

Society. 

36. In any proceedings against any such Society, established under this Act or any of Pw>oeedlnga 
the Acts hereby repealed, it shall be sufficient to make the secretary or other public 

officer of such society the defendant in such proceedings, by his name and the title of 
the office he holds in the Society, and such proceedings shall be commenced and carried 
on against such officer, on behalf of such Society, and shall not be abated or prejudiced 
by the death, resignation, or remoyal, or by any act of such officer after the commence- 
ment thereof, and the summons to be issued to such officer may be scryed by leaying it 
at the office or place of business of such Society. 

42. The Trustees of any such Society established under this Act or any of the said £SiL5f^ 
repealed Acts, from time to time, with the consent of the committee of management of 
such Society, or of a majority of the members of such Society present at a general or 
speeial meeting thereof, or in accordance with the rules of such Society, may deposit the 
funds of such Society in any Goyemmcnt Sayings' Bank, or inyest such funds or any 
part thereof to any amount in any Colonial Goyemment Fund or Debentures, or in such 
other security as the rules of such Society may direct, not being the purchase of house 
or land (saye and except the purchase of buildings wherein to hold the meetings or 
transact the business of such Society, as hereinbefore' mentioned), and not being the pur- 
chase of shares in any joint stock or other company with or without charter or incorpo- 
ration, and not being personal security, except m the case of a member of one full year's 
standing at least, ana in respect of a sum not exceeding one-half the amount Of his 
assurance on life, such member proyiding the written security of himself and two 
satisfactory sureties for repayment, and in case of such member's death before repayment, 
the amount of such adyance with interest money be deducted from the sum so assured, 
without prejudice in the meantime to the operation of such security. 

PART rv. 

Bbvbpit BuiLDiNa Loan akd Investment Societies. 
40. It shall be lawful for any number of persons to form themselyes into and establish For what pur- 
Societies— ll^^'**'d 
(1.) For the purpose of raising by the monthly or other subscriptions of the seyeral oSier SSyeties 
members of such Societies, m shares not exceeding the yalue of two hundred may be estab- 
lished. 



40 
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poimdB for each share (such subscriptions not to exceed thirfcy shJUings per 
month for each share), a stock or fund for the purpose of enabling each m^nber 
thereof to receive out of the funds of such Society the amount or value of his 
share or shares therein and to erect or purchase a dwelling-house or dwelling- 
houses, or to acquire other real or leasehold estate to be secured by way of 
mortgage to such Society until the amount or value of hia share shall have 
been fidly repaid to such Society with the interest thereon, and all fines or other 
payments incurred in respect thereof. 
(2.) For creating a loan fund for the use of members, with a periodical repayment 

of principal and interest by instalments. 
(3.) For any other purpose of mutual benefit and advantage to the members only, 
which the Law Officers of the Crown shall certify to be legal, and such as in 
their opinion is deserving of the extension thereto of the facilities and privileges 
by this Act conferred on Societies within the meaning of this Part. 

And such persons may makejrules subject to the provisions of this Act for the better 

carrying out any of the aforesaid purposes. 

50. The rules of every Society so to be established, shall provide for the several pa^ 

ticulars following (that is to say) — 

il.^ The name, objects, and place of business of the Society. 
2.) The mode of appointing a Committee of management, and their duties and 
powers. 

S3.) The mode of appointing and removing officers of the Society. 
4.) The number of shares to be held by any one member. 
(5.) The manner of making new niles and sdterihg or repealing existing rules. 
(6.) The manner of settling disputes between the Society and any officer or member 

thereof, or person claiming on accoimt of a member. 
(7.) The manner of collecting the subscriptions of the members, of providing for 
the safe keeping thereof, and mode of investing and applying the same and the 
other funds of the Society to the purposes of the Society. 
(8.) The auditing of accounts, and the publication of a general balance of the assets 

and liabilities of the Society at least once a year. 
(9.) The faithful performance of their duties by the paid officers of the Society, 
having the custody or management of any moneys of the Society, and the 
amount and nature of security to be given by such officers. 
(10.) The manner of winding up the affairs of the Society and dissolving the same 
and distributing the assets thereof.* 
61. No member shall receive or be entitled to receive from the funds of any such 
Society, established under this or the Act hereby repealed relating to Benefit Building 
Societies, any interest or dividend by way of annual or other periodical profit upon any 
shares in such Society, imtil the amount or value of his shares shall have been realized, 
except on the withdrawal of such member according to the rules of such Sbciety. 

52. It shall be lawful for any such Society to receive from any member thereof any 
sum of money by way of bonus on any share or shares, for the privilege of receiving the 
same in advance, prior to the same being realized, and also any interest for the sh^ or 
shares so received or any part thereof. 

53. It shall be lawful for any such Society, in and by the rules thereof, to describe the 
form or forms of conveyance, mortgage, trttnsfer, agreement, bond, or other instrument 
which may be necessary for carrying the purposes of the said Society into execution, and 
which shall be specified and set forth in a Schedule to be annexed to the rules of such 
Society. 

54. The Trustees named in any mortgage, whether already made or hereafter to be 
made, on behalf of any Society established under this Act or tiie Act relating to Benefit 
Building Societies hereby repealed, or the survivors or survivor of them, or tShe Trustees 
for the time being, may endorse upon any mortgage or further charge given or to be 
given by any member of any such Society to the Trustees thereof, for moneys advanced 
or to be advanced by any such Society to any member thereof, a receipt for all moneys 
intended to be secured by such mortgage or further charge, which receipt shall be sufficient 
and effectual to vacate the said security, and to vest the estate of and in the property 
comprised in such security, in the person or persons for the time being entitled to the 
equity of redemption, to the uses and upon the trusts, to or upon which the equity of 
redemption then stands limited, without it being necessary for the Trustees of any such 
Society to give or execute any reconveyance of the property so mortgaged : Provided 
always that the form of such receipt shall be specified in a schedule to be annexed €b 
the rules of such Society. 

65. A copy of any resolution appointing any person to the office of Trustee of any such 
Society, and signed by the secretary and any three members thereof, deposited with the 
Begistrar, shall be conclusive evidence as to the fact of such appointment, and of its 
sufficiency in favour of all persons accepting any. conveyance or release or othervdse 
dealing with such trustee And no such person shall be bound to inqtdre into the 
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particulars of anj. suoli appointment, except as disclosed by the copy of resolution so 
deposited, or prejudiced by any breach or neglect of the rules of such Society, or pro- 
yisions of this Act in reference thereto. 

56. The following sections of Part III of this Act shall and may be applied to every Application of 
Society heretofore or hereafter to be established, for any of the purposes hereinbefore in ^iJl^^Stlll 
this Part mentioned or referred to, unless the rules of such Society make other provision (Friendly 

in respect of the several matters in the said sections contained inconsistent with the Societies), 
application thereof to such Society (that is to say) — 

With reference to the dissolution of Societies, and the awards of the Registrar, 
Sections 21 to 26 inclusive. 

With reference to the union of Societies and transfer of engagements. Section 27. 

With reference to appointment of Trustees, Section 28. 

With reference to minors and list of charges, Sections 29 And 31. 

With reference to purchase or lease of buildings for holding meetings, &c.. Sec- 
tion 32. 

With reference to vesting of property in Trustees, actions by or against them, hmita- 
tion of their liability, and proceedings against a Society, Sections 83 to 86 * 
, inclusive. 

With reference to security by and accountability of tret^surer, Sections 87 and 38. 

With ref ereiftje to recovery of property on death or insolvency of officers. Section 39. 

With reference to returns to Registrar, Sections 45 and 46. 

And for the- purpose of the better giving effect to the provisions of this section, all words 
and expressions in the said sections or any of them, slioU bear such extended or quaUfled 
meanings as may be necessary to make the provisions of the said sections applicable 
hereto. 

PART V. 

CO-OPBBATITB TbADINO AND InDUSTEIAL SOOIBTIES. 

57. Any number of persons, not being less than seven, may establish a Society under 2?5^*^**^*j^ 
this Act for the purpose of carrying on any labour, trade, or handicraft, whether wholesale part%?* *""■•*' 
or retail, except the business of banking, which the members of such Society voluntarily 

unite to carry on or exercise, and of applpdng the profits to any lawful purposes ; and the 
buying and selling of land, and the working of mines and quarries, shall be deemed to be 
a trade within the meaning of this section. 

58. The rules of every such Society shall contain provisions in respect of the several cStSiu)!^" 
matters following, viz. : — ticulars. 

(1.) Obj'ect, name, and place of office of the Society, which must in all cases be 
registered as one of limited liability. 



Mode of holding meetings and right of voting and of making or altering rules. 



(2.) Terms of admission of members. 

(8.) _ . . _ . 

(4.) Determination whether the shares or any number thereof shall be transferable 

or not, and in cose it be dctennined that the shares or any number thereof shall 

be transferable, provisions for the fonn of transfer and registration of shares, and 

for the consent of committee of management, and confirmation by the general 

meeting of the Society, and in case shares shall not bo transferable, provision for 

paying to members balance duo to them on withdrawing from the Society. 

(5.) Provision for the audit of accounts. 

(6.) Power to invest part of capital in another Society : Provided that no such 
investment be made in any other Society not registered under this Act. 

(7.) Power and mode of withdrawing from tne Society, and provisions for the claims 
of executors, administrators, or assigns of members. 

is.) Mode of application of profits. 
9.) Appointment of managers and other officers, and their respective powers and 
remuneration. 

59. A certificate of registration, according to the form set forth in the third Schedule R«8rl>tration of 
hereto, shall be given by the Registrar in all cases where the requirements of this Act S<Jci6ty, 
have been oomphed with, and such certificate shall in all cases be conclusive evidence that 

the Society mentioned therein has been duly registered. 

60. The granting of such certificate to a Society by the Registrar shall have the effect Incorporfttion 
of incorporating the members of such Society by the name described in such certificate, ®' Society, 
with perpetual succession and a common seal, with power to hold lands and buildings 

and to erect, purchase, lease, mortgage, sell, and convey the same respectively, and witn 
limited liability as hereinafter provided. 

61. The certificate of registration shall vest in the Society all the property that may at Certificate to 
the time be vested in any person in trust for the Society ; and all legal proceedings tnen Jf s^^lS^w^ 
pending by or against any such person or any other oQcer on account of the Society, may viously hJtd 

be prosecuted by or against the Society in its registered name without abatement. in trust 
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69. The mles of erory sncli Society shall hind the Society, and the j"^^ ^f"* 
to the same extent as if each member had subscribed his name and affixed ™^*» 
thereto, and as if there were in such rules contained a covenant on the part of mnam, 
his heirs, executors, and administrators to conform to such mles, subject to theproTMj 
of this Act, and all moneys payable by any member to the Society in prorsuance of tm 
mles shaU be deemed to De a aebt due from such member to the Society. 



SECOND SCHEDULE. 
Scale of Fees payable to Begigtrar, 



For Friendly Societies 

within the meaning 

of Part m. 



For Benefit Building 

and other Societies 

within Fart lY. 



Certifiqate of rules of i&ew 
Society 

Certificate of new or amended 
rule or change of name 

Award 



} 



£ 


B. 


d. 


1 


1 








6 





8 


8 






£ 8. d. 

2 2 

10 6 

6 5 



For Co-opentive 
Trading and Indus' 
trial Societies witiih 
PtetV. 



£ 8. d. 
2 2 

10 6 



GRANTS (OF LAND) CONFIRMATION. 

6 W. rV No. 16. An Act to remove doubts concerning the validily of 
Grants of Land in New South Wales. [9tli June, 1836.] 

unble. Wheeeas the Gbvemors, Lieutenant Ck)vemors, and persons administering the QoTem- 

ment of New South Wales, have from time to time heen authorized and enapowered by 
His present Majesty, and His Majesty's two last Boyal predecessors, by Comnaission under 
the Great Seal, to grant and ispose of the waste lands of New South Wales : And 
whereas, in exercise of the power and authority in them so vested as aforesaid, the 
respective Governors, Lieutenant Gtovemors, or persons administering tlie GK)vemnient 
of New South Wales, have from time to time made and issued grants or conreyanoeB 
of lands situated in the said Colony to divers of His Majesty's subjects ; but such grants 
or conveyances have been made in the names of the said Governors, Ijieutenant Gove^ 
nors, or persons administering the Government for the time being, and not in the name 
of His Majesty, or either of His Majesty's.Royal predecessors : And whereas doubts have 
been entertained whether such grants or conveyances made and issued as aforesaid, by reason 
of the informality thereof, are valid in the law, or binding upon His Majesty, bis hein, 
and successors: And whereas to remove such doubts, and quiet the titles of His 
Majesty's subjects holding or entitled to hold any lands in New South Wales so granted 
or conveyed as aforesaid, His Majesty hath, through the Bight Honorable Charles 
Viscount Glenelg, one of His Majesty's Principal Secretaries of State, graciously signified 
his Koyal will and pleasure that all grants or conveyances of land made by any such 
Governor, Lieutenant Gtjvemor, or person lawfully administering the (3t>vemment for * 
the time being, in the exercise or supposed exercise of the powers and authorities in 
them so vested as aforesaid, should be declared to be valid in the law, and binding upon 
laring the His Majesty, his heirs, and successors : Be it therefore enacted by His Excellency 
iita^of grants the G-ovemor of New South Wales, with the advice and consent of the Legislative 
Si b^toT*** Council thereof. That all grants, deeds, or conveyances, at anytime heretofore made and 
emorsof the issued by or in the name of any Gk)vemor, Lieutenant Governor, or person lawfuHyadminis- 
>ny. tering the Government of New South Wales, of any lands situated in the said Colony, 

and notwithstanding such grants, deeds, or conveyances shall not be in the name of His 
Majesty, or of either of His Majesty's two last Boyal predecessors, shall be and be deemed, 
taken, and held to be, and to have been, from the respective dates thereof, as valid and 
effectual in the law to grant and convey such lands, and shall be as binding upon his 
said Majesty, his heirs, and successors, to all intents and purposes, as if such grants, 
deeds, or conveyances, had been made and issued in the name of His Majesty or of 
cither of His Majesty's two last Boyal predecessors, and had passed and been executed 
under the Public Seal of the said Colony, and had been recorded in the most regular 
form of law, anything in any Act, law, custom, or usage to the contrary in anywise 
notwithstanding. 



GRANTS OF LAND (CONFIRMATION), 

9 Yic. Ko. 1. An Act to remove doubts concemiiig the Yalidify of certain 

Grants of Land in New South Wales. [3rd July, 1839.] 
Wbekku oertain grants or conyeyanceB of parts of the wmI« land* of the Crom In 
the Coloii; of Nev South Wales lutTe been made aad issued to diveri persons nndw 
the Great Seal of the Colon?, and In the name of HU late Uajert; King William the 
Foorth, hetween the twentieth daj of June, in the year one thousand eight 
hundred and thirty- seTen, being the day of the demise of His said late Uajesty, 
knd the twenty-fifth day of October in the same year, on which last-mentioned day the 
intelligence of the said demise first reached the said Colouy : And whereas doubts han 
been entertained whether such grants or conveyanoea made and issued as aforesaid ave 
Talid in law, or binding upon Her Majesty, Her Heirs, and auoceasors : And whereas to 
remove such doubts, and to quiet the titles of Her Majesty's subjects, holding or entitled 
to hold any lands in New South Wales so granted or conyejed as aforesaid. Her Majesty 
bath, through the Bight Honorable Cities Lord Olenelg, one of Her Majesty*! 
Principal Secrotarioe of State, been graciously pleased to signifv Her Boyal wUl and 
pleasure that all grants or conveyances of lands made oi issued by the QoTemor of 
the said Colony under the Great Seal of the same, and in the name of His said late 
Majesty during the time aforesaid, in the eiercise or supposed exercise of the powers 
and authorities Tested in him as said QoTemor, should be valid in law and binding upon 
Her Majesty, Her Heirs, and Sueceaaors ; Bo it therefore enacted fay Hia Eiccllency Aiii|7inu,doni<,ai 
the GoTBmor of New Soiith Wales, witli the advice of the Legislative Council thereof, irT.^u't "d^ing'!*,. 
That all grants, deeds, or conveyances of any lands situated in the said Colony, that _^^"»J';^t"""_y'' 
have been made or issued in the name of Hia said late Majesty King William the >\i-i.ii- m.ji.i, 
Fourth, at any time after the demise of His said Majesty, and on or before the twenty- ?,^"'Ji"^',!!i'"Ji^i',„ 
fifth day of October, in the year aforfiaajd, being the day on which the said demise was jM'^' ",;7'|''' '"-'li^ 
known in the said Colony, shall be and shall bo deemed, talen, and held to be and to f"!''"'"'' ii icmiu 
have been from the respective dates thereof, as vaUd and effectuii] in law to grant and "i,ui^iii'n!i!ni|°:|>" 
oonvey such lands, and shall bo as binding upon Her Majesty, Her Heirs, and Successors, ].j;;ii;".";i^'j~^"j^ 
to all intents and puiposes, as if such grants, deeds, or conveyances had been made and ■"■'•■"i'^"j"'i' ">'- 
issued in the name of Her present Majesty Queen Tictoria, and had been recorded in "'li^^ tf^h?*^ 
the most regular form of law, anything in any Act, or law, or usage to the contraiy in SSitt'»l3«S!* 
anywise notwithstanding. 

11 Vic. No. 5i. An Act to remove doubts concerning the validity of 

oerttun Grants of Land in the City of Sydney. (*) 
WbbbbAS, bj a proclamation, bearing date the eighth d^ of June, one thousand eight Frsuobls. 
hundred and twenty-nine, nsade and published by His Excellency Lieutenant General 
Balph Darling, then Captain General and Qovemor-in-Chief of the Colony of New 
South Wales, reciting that much inconvenience had been occaaionod by the want of 
mScient titles for allotmente of land in the town of Sydney, and that such titles hod BMllalotProda- 
not been issued by the Govemment, except in a few instances, since the thirtieth day of nittlon, SUi d^ 
June, one thousand eight hundred and twenty-three, in order to remedy the said incon- "* '""'' ^^^ 
Tenience and to give the necessary security to private property, it was thereby ordained 
and proclaimed tiiat, on application facing made, a grant in fee simple should be issued 
under the conditions in the said proc}amation specified, to every person or his lawful 
representative who, on or before the said thirtieth day of June, one thousand eight 
hundred and twenty-three, was bond fidt in possession, by lease from the Government, 
whether snoh lease was then expired or not, or by mere right of occupancy of any 
allotment of land in the tovm of Sydney which had not theretofore been ahenated 1^ 
the Crown, and not specified in a certain order of the Government, bearing even date 
with the said Proclamation, number thirty, or otherwise notified theretofore, as being 
Tec[uired for public purposes, reserving, however, and keeping harmless all rigfats of Other 
pnvate individuals which might be lawfully ostabhshed at any time thereafter : And 
whereas since the issuing of t)ie said Proclamation grants in fee aimple of allotments 
ot land in Sydney, which had been before leased by the Government, nave from time to 
time been made and issued to divers persons claiming the said land under the terms and 
conditions set forth in the said Proclamation ; And whereas at the time of making and 
issuing of divers of the said grants leases of the said lands which had been issued l^ 
the Qovermnent were nnexpii^, and the said leases wore not surrendered nor cancelled 
nor recited nor mentioned m the said grants : And whereas doubts have been enter- 
tained whether snch grants or conveyances, made and issued as aforesaid, are valid in 
tiie law, and it is expedient that such doubts should be removed : Be it therefore 
enaoted by His Excelfenoy the Governor of New South Wales, with the odviceuid con- 
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tinMM ItiMd la imt of tba Lcgislatire Council thereof, That all grants made and iflBned after the date 
tiM MiM «< th» ftn4 pablication of the said Proclamation, by or in the name of the Qoyeraar or penon 
UmiliaH^/'t^ ol administering the Goremment of the said Colonj for the time bdng, or in the name of 
fl4r M^jJifM ifer Majesty's Predecessors, King George the Fourth or King William the Fomth, or 
tiimiSHmit^* IV V ^^ ^" *' "*™® of l^®*" present Majestj Queen Victoria, of any lands situated in 
^rikm^Sliua ^'^"^ } <^nd notwitlistanding that the leases which had been issued of the same landi \ 
iy,,*frihth9 wore at the time of the making and issuing of such grants unexpired, and that sodi 
MSM ^ J[*^ leases were not recited jn the said grants, shaU be and shall be deemed taken, and held 
ttumuysmm ^ ^^ *"^ ^ '**^® ^'^ ^'"^"^ ^^^*^ respective dates thereof as valid and effecUial in the 
StoviUd ' ^^t ^ grant and oonyoj such lands to all intents and purposes as if such leases had 

Wen surrendered, cancoUod, or recited, and set forth in the said grants, anything in anj 

Ad, law, custom, or usage to the contrary notwithstanding. 
AMUtknAn 2. Provided alwajs and be it enacted, That nothing in this Act contained shall be 

jrwjjM*^ deemo<l or taken to affect or prejudice the rights of any person or persons to any lands 
•*•***"' or hereditaments which sliall have been or shall be erroneously or wrongfully ranted 

to any grantee thereof, contrary to the true intent and meaning of the said Proda- 

mation, anything in any such grant or in this Act to the contrary notwithstanding. 



GRANTS (PROOF OF). - 

11 Vic. No. 38. An Act to facilitate the proof of Letters Patent or Deeds 
of Grant from the Crown. [2nd October, 1847.] 

frmuM$. WniRIAS it is expedient to facilitate the proof in all Courts of Law and Equity, and in 

all other Courts in the Colony of New South Wales, of the contents of Letters Patent 
and DimhIs of Grant from the Crown, by which land in the said Colony hath been, or 
shall after the pasning of this Act, be granted to any person or persons whomsoever for 
any i^Ntate or intorcut : Be it therefore enacted by His Excellency the Governor of New 
South Wales, with the advice and consent of the Legislative Council thereof. That ev^ 




to bo an entry or copy of any Letters Patent or Deed of Grant from the. Crown of any 
land situated in the said Colony, to any person or persons whomsoever, shall, in case ths 
Lett(;rs Patent, or Deed of Grant, of which the same purports to be an entry or copy, 
shall not bo produced in evidence, be deemed and taken to be of the same force fuid 
irfffct as the original Letters Patent or Deed of Grant, under the seal of the said Colony, 
duly recorded and signed by the Governor of the said Colony for the time being, and 
a copy of any such entry^ or copy kept or hereafter to be kept, as of record as afore- 
Sfld site duly- said, of any sucli Letters Patent or Deed of Grant, certified to be a true copy under the 
if ^ «2tfS! ^'*^"^ ^'^ ^^^^ '^^^^ Colonial Secretary, or the Ecgistrar General, or Deputy Registrar for 
**** '•<»<'«»• 1^1, fl ll^Yio b(5ing, shall, upon proof made that such certificate has been signed by the said 
Colonial Secretary, or Registrar General, or Deputy Registrar for the time being (and 
whom it sliall not be necessary to prove to be such Colonial Secretary, or Registrar 
General, or Deputy Registrar), shall have the same force and effect for the purposes of 
evidence, to nil intents and purposes whatsoever, as if the original Letters Patent or 
Deeds of Grant, of which the copy so produced and certified shall purport to be a copy 
of the entry or copy as aforesaid, had been produced in evidence. 
FsiS. 2. And be it enacted. That for every such copy a fee at the rate of one shilling and 

three-pence for every folio of seventy-two woids shall be charged previously to the 
delivery of the same, and the amount thereof shall be duly paid by the officer receiving 
the same into the Colonial Treasury, for the public uses of the said Colony, and in sup- 
port of the Government thereof. 



ILLUSORY APPOINTMENTS. 

11 G. rV <k 1 W rV* c. 46. An Act to alter and amend the Law 
relating to illusory Appointments. [16th July, 1830.] (*) 

nhisory appoini- " Whereas by deeds, wills, and other instruments, powers are frequently given to appoint 

InSkMn Mttity " '^ ^^^ personal property amongst several objects, in such manner that none of the 

as well Mat law. " objects can be excluded by the donee of the power from a share of such property: 

" And whereas appointments in exercise of such powers, whereby an unsubstantial, 

(•) Adopted by 5 W. IV No. 8, from 4th August, 1834. 
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ffc 



illusory, or nominal share of the property affected thereby is appointed to, or left 
•* unappointed to devolve upon any one or more of the objects thereof, are invalid in 
•* equity, although the like appointments are geod and binding at law'* : Be it therefore 
enacted, by the King's Most Excellent Majesty, by and with the advice and consent of 
tihe Lords Spiritual and Temporal, and Conmions in this present Parliament assembled, 
•nd by the authority of the same. That no appointment which from and after the pass- 
ing of this Act shall be made in exercise of any power or authority to appoint any 
property, real or personal, amongst several objects, shall be invalid or impeached in equity, 
on the ground that an unsubstantial, illusory, or nominal share only shall be therebv 
appointed to, or left unappointed to devolve upon any one or more of the objects of suon 
power ; but that every such appointment shall be valid and effectual in equity as well as 
ftt law, notwithstanding that any one or more of the objects shall not thereunder, or in 
default of such appointment, take more than an unsubstantial, illusory, or nominal share 
of the property subjected to such power. 

2. Provided always, and be it further enacted. That nothing in this Act contained shall J^*^^^* *^ 
prejudice or affect any provision in any deed, will, or other instrument creating any such declares the ' 
power as aforesaid, which shall declare the amount of the share or shares from which no amount of the 
object of the power shall be excluded. BhBxe 

8. Provided also and be it further enacted and declared, That nothing in this Act con- nor to give any 
tained shall be construed, deemed, or taken, at law or in equity, to eive any other validity, JJJfLjp^ 
force, or effect to any appointment, than such appointment wQuld have had if a substan- than the same 
tial share of the property affected by the power had boon thereby appointed to or would have had. 
left unappointed to devolve upon any object of such power. 



INFASTTS' MARRIAGE SETTLEMENTS. 

20 Vic. No. 2. An Act to enable Infants, with the approbation of the 
Supreme Court in its equitable jurisdiction, to make binding settle- 
ments of their real and personal estate on marriage. [29 th December, 
1856.] 

Whbbeas great inconveniences and disadvantages arise in consequence of persons who Pretmblc 
marry during minority being incapable of making binding settlements of their property : 
For remedy whereof be it enacted by the Queen's M9st Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative Assembly of New 
South Wales, in this present Parliament assembled, as follows : — 

1. From and after the passing of this Act, it shall be lawful for every infant upon or ^'*''**"'2-jJ^ 
in contemplation of his or her marriage, with the sanction of the Supreme Court in its of the^Sipreme 
equitable jurisdiction, to make a valid and binding settlement or contract for a settrement Court makevalid 
of all or any part of his or her property, or property over which he or she has any ^wer "^^^^^J^? °' 
of appointment, whether real or personal, and whether in possession, reversion, remainder, MUlements of 
or expectancy ; and every conveyance, appointment, and assignment of such real or personal their r«al and 
estate, or contract to make a conveyance, appointment, or assignment thereof, executed by P®"®°^f5j^ 
such infant, with the approbation of the said Court, for the purpose of giving effect to ^^^ marn»g«. 
such settlement, shall be as valid and effectual as if the person executing the same were 

of the full age of twenty-one years : Provided always, that this enactment shall not 
extend to powers of which it is expressly doclarod that they shall not be exercised by an 
infant. 

2. Provided always. That in case any appointment under a power of appointment, or JJe^^lderiSB 
any disentailing assurance, shall have been executed by any infant tenant in tail under appointment.' 
the provisions of this Act, and such infant shall afterwards die under age, such appoint- &c., to be void, 
ment or disentailing assurance shall thereupon become absolutely void. 

- 8. The sanction of the Supreme Court in its equitable jiurisdiction to any such settle- ^e^Supr^e 
ment or contract for a settlement may be given, upon petition presented by the infant or Oourttobegiven 
his or her guavdian, in a summary way, without the institution of a suit, and if there be upon petition, 
no guardian, the Court may require a guardian to be appointed or not as it shall think 
fit ; and the Court also may, if it shafl think fit, require that any persons interested or 
appearing to be interested in the property should be served • with notice of such 
petition. 

4. Provided always, that nothing in this Act contained shall apply to any male infant JJSUes unfer 20 
under the age of twenty years, or to any female infant under the age of seventeen or females unde» 
years. 17 years of age. 

5. The juriBdiction and powers by this Act vested in the Supreme Court may. be J^J^^JjIe 
exercised by the Primary Judge thereof in Equity, or one other Judge acting as such in ftimaiy Judge 
his absence, or during his illness, in the same manner as the ordinary equitable jurisdic- in Equity or one 
tion and powers of the Supreme Court are now exercised, and subject in like manner to Sff^ji^oefw 
appeal, rehearing, and review. iUneM» 
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INHERITANCE. (•) 

3 & 4 W. rV c. 106. An Act for.the amendment of the Law of Inheri- 
tance. [29th August^ 1833.] 

Bb it enacted by the King's Most Excellent Majesty, by and with the adrice and eoi- 
Bcnt of the Loitls Spiritiud and Temporal and OommonB in thia preeent Pazliimai 
assembled, and by the authoritj^ of the same, That the words and expi^ssionB heraiiafter 
mentioned, which in their ordinary signification have a more confined or a differank 
meaning, shall in this Act, except where the nature of the proyision or the context of tin 
Act shall exclude such construction, be interpreted as follows ; that is to say, — The wori 
" land" shall extend to manors, advowsons, messuages, and all other hereditaments, wiietfaer 
corporeal or incorporeal, and whether freehold or copyhold, or of any other teniin^ tad 
whether descendible according to the oonmion law, or according to the custom of gnd- 
kind or borough-English, or any other custom, and to money to be laid out in the piD> 
chase of land, and to chattels and other personal property transmissible to heirs, and tin 
to any share of the same hereditaments and properties, or any of them, and to any estito 
of inheritance, or estate for any life or liyes, or other estate transmissible to heirs, andts 
any possibility, right or title of entry or action, and an^ other interest capable c^ beitf 
inherited, and whether the same estates, possibilities, nghts, titles, and interests, oranja 
them, shall bo in possession, reyersion, remainder, or contingency ; and the words "tiie 
purchaser" shall moan the person who last acquired the land otherwise than by deeoenl^ 
or than by any escheat, partition, or inclosure, by the effect of which the land- shall lisie 
become part or or doscondible in th« same manner as other land acquired by descent; and 
the word ** descont" shall mean tho title to inherit land by reason of consanguinitj, ai 
well whore the heir shall be an ancester or collateral relation, as where he shall be a child 
or other issue ; and the expression ** descendants" of any ancestor shall extend to all 
persons who must trace their descent through, such ancestor, and the expression "the 
person last entitled to land" shall extend to the lost person who had a right thereto^ 
whether he did or did not obtain the possession or the receipt of the rents and profiii 
thereof; and the word ** assurance" shall mean any deed or instrument (other than a wilQ 
by which any land shall be conyeyed or transferred at law or in equity ; and eyeiy woid 
importing the singular number only shall extend and be applied to several pezsom or 
things as well as one person or thing ; and eyery word importing the masculine gender 
only shall extend and be applied to a female as well as a male. 

2. And be it further enacted, That in eyery case descent shall be traced from the pa^ 
chaser, and to the intent that the pedigree may neyer be carried further back than the 
circumstances of the case and the nature of the title shall require, the person last entitled 
to the land shall, for the purposes of this Act, be considered to haye been the poicfaaeer 
thereof, unless it shall be proyed that he inherited the same, in which case the person from 
whom^ho inherited the same shall be considered to haye been the purchaser unless ifc 
shall l)e proyed that he inherited the same ; and in like manner the last person from whom 
the land shall be proyed to haye been inherited shall in eyery case be considered to haye 
been the purchaser, unless it shall be proyed that he inherited the some. 

3. And be it further enacted. That when any land shall haye been devised, by an? 
testator who shall die after the thirty-first day of December, one thousand eight hundm 
and thirty-three (f), to the heir or to the person who shall be the heir of such testate, 
such heir shall be considered to haye acquired the land as a deyisee, and not by descent ; 
and when any land shall haye been limited, by any assurance executed after the said 
thirty-first day of December, one thousand eight hundred and thirty- three (f), to the 
person or to the heirs of the person who shall thereby haye conyeyed the same land, 
such person shall be considered to haye acquired the same as a purchaser by virtue of 
such assurance, and shall not be considered to be entitled thereto as his former estate or 
part thereof. 

4. And be it further enacted. That when any person shall haye acquired any land bj 
purchase under a limitation to the heirs or to the heirs of the body of any of his 
ancestors, contained in an assurance executed after the said thirty-first day of December, 
one thousand eight hundred and thirty-three (f), or under a limitation to the heirs or to 
the heirs of the body of any of his ancestors, or imder any limitation hltving the same 
effect, contained in a will of any testator who shall depart this life after the said thirty- 
first of December, one thousand eight hundred and thirty-three (f), then and in any 
such cases such land shall descend, and the descent thereof shall be traced as if the 
ancestor named in such limitation had been the purchaser of such land. 

5. And be it further enacted. That no brother or sister shall be considered to inhoit 
immediately from his or her brother or sister, but eyery descent from a brother or sister 
shall be traced through the parent. 

(•) Adopted by 7 Wm. lY No. 8, from 1st Jan., 1837. See also ss. 20 and 21 of the 
Trust Property Act, post, 

(t) i,e,, in this Colony from Ist Jonuaryi 1837. See seo. 2 of the adqpthig Act. 
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6. And be it further enacted, That every lineal ancestor shall be capable of being ^^^^^^' 
. heir to any of his issue ; and in eyeiy case where there shall be no issue of the purchaser, JJSerenceto 

his nearest lineal ancestor shall be his heir in preference to any person who would haye collateral penoni 
been entitled to inherit, either by tracing his descent through such lineal ancestor, or in daiming trough 
consequence of there being no descendant of such lineal ancestor, so that the father shall '^^^'^ 
be preferred to a brother or sister, and a more remote lineal ancestor to any of his issue, 
other than a nearer lineal ancestor or his issue. 

7. And be it further enacted and declared. That none of the maternal ancestors of the JJ^fSlJlS* *° 
person from whom the descent is to be traced, nor any of their descendants, shall be ^ ®"**^ 
capable of inheriting until all his paternal ancestors and their descendants, shall have 

faued ; and also that no female paternal ancestor of such person, nor any of her des- 
cendants, shall be capable of inheriting until all his male paternal ancestors and their 
descendants shall have failed, and that no female maternal ancestor of such person, nor 
any of her descendants, shall be capable of inheriting until all his male maternal 
ancestors and their descendants shall have failed. 

8. And be it further enacted and declared. That where there shall be a failure of male ^^^^SS,"* 
paternal ancestors of the person fro^ whom the descent is to be traced, and their nn^e aaoestor to 
oescendants, the mother of his more remote male paternal ancestor, or her descendants, be preferred to 
■hall be the heir or heirs of such person, in preference to the mother of a less remote ^® mother of 
male paternal ancestor, or her descendants ; and where there shall be a failure of male ^^^^ ancestor, 
maternal ancestors of such person, and their descendants, the mother of his more remote 

X^maXe yaJ^efBhl ancestor, and her descendants, shall bo the heir or heirs of such person, in 
preference to the mother of a less remote male maternal ancestor, and her descendants. 

9. And be it further enacted. That any person related to the person from whom the ^J^j^tS a ^^ 
descent is to be traced by the half blood shall be capable of being his heir ; and the place maleimoestor to 
in which any such relation by the half blood shall stand in the order of inheritance, so inherit after the 
as to be entitled to inherit, shall be next after any relation in the same degree of the J?**^® ^^*deme 
whole blood, and his issue, where the common ancestor shall be a male, and next after the {f on the part of 
common ancestor where such common ancestor shall be a female, so that the brother of a female ancestor 
the half blood on the part of the father shall inherit next after the sisters of the whole •'**' ^^' 
blood on the part of the father and their issue, and the brother of the half blood on the 

part of the mother shall inherit next after the mother. 

10. And be it further enacted, That when the person from whom the descent of any After the death 
land is to be traced shall hare had any relation who, having been attainted, shall have attidnted^Us 
died before such descent shall have talcen place, then such attainder shall not prevent desoendantB puiy 
any person from inheriting such land who would have been capable of inheriting the inherit. 

same by tracing his descent through such relation, if he had not be«n attainted, imless 
such laiid shall have escheated in consequence of such attainder before the first day of 
January, one thousand eight hundred and thirty-four (*). An* ♦ tn 

11. And be it further enacted. That this Act shall not extend to any descent which ^[j^Sd toany 
shall take place on the death of any person who shall die before the said first day of descent before 
Januarv, one thousand eight hundred and thirty-four (*). January, 1884. 

12. And be it further enacted, That where any assurance executed before the said ^^^^J^^"^ 
first day of January, one thousand eight hundred and thirty-four (»), or the will of any J^jJJS^®!^* 
person who shall die before the same first day of January, one thousand eight hundred to the heirs' of a 
and thirty-four (*), shall contain any limitation or gift to the heir or heirs of any person, P®f^" ^^^^ 
under which the person or persons answering the description of heir shall be entitled to effect wif the * 
an' estate by purchase, then the person or persons who would have answered such des- Act had not been 
cription of heir if this Act had not been made shall become entitled by virtue of such made, 
limitation or gift, whether the person named as ancestor shall or shall not be living on or 

after the said first day of January, one thousand eight hundred and thirty-four (*). 

INSOLVENCY. 

5 Vic. No. 17. An Act for giving relief to Insolvent Persons, and pro- 
viding for the due Collection, Administration, and Distribution of 
Insolvent Estates, within the Colony of New South Wales, and for the 
prevention of Frauds affecting the same. [29th December, 1841.] 

Whbbbab it is expedient and necessary to make provision for giving reUef to such Preamble. 

persons as by misfortune, and without having been guilty of fraud or dishonesty, are, or 

may become, insolvent, and for the due collection, administration, and distribution of 

insolvent estates within the Colony of New South Wales, and for the prevention of frauds 

effecting the same : Be it therefore enacted, &c., &c. 

8. And be it enacted, That from and after the first day of February next, it shall and Any Judge may 

may be lawful for any Judge of the Supreme Court of the said Colony, upon the petition, ]ISSen<3ter*of the 

in writing, of any person, setting forth that he is insolvent, and desirous of surrendering estate of any 

his estate for the benefit of lus creditors, either to direct such person to appear before person by peti- 

_ tion declaring 

.(•)*.«-i in ItW* Odouy from 1st Januaiy, 1837. Se6-8ection2 of the Adopting'Act. Wmwlf Insolvent 
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What aliena- 
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fraudulent and 
▼old. 



What aliena- 
tions, transfers, 
surrenders, &c.f 
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aside at the 
instance of a 
creditor injured 
thereby. 



him to be examined touching his said insolyency, or to receive such other proof thereof, 
hj affidavits of the said insolvent and others, as to the said Judge may^ seem fit ; or to 
direct such petitioner to appear before any such Commissioner as aforesaid, and to direct 
such Commissioner to examine the petitioner in manner aforesaid, and to take proof d 
the matters aforesaid ; and it shall and may be lawful for any Judge of the said Supreme 
Court, on considering the report of any such Commissioner, or upon proof of the nmtteri 
aforesaid, to his satirfaction, to accept the surrender of such estate, and by order under ids 
hand, to place the same under sequestration in the hands of the Chief Commissioner in 
and for that part of the Colony in which such insolvent shall reside. 0*) 

4. And be it enacted. That it shall in like manner be lawful for any Judge of the said 
Supreme Court, upon the like petition of any person legally vested with the adminisin- 
tion of the estate of any person deceased, or with the estate of any other person, situate 
in the said Colony, in trust for creditors,* stating the insolvency of such estate, or upontiw 
like petition, stating the insolvency of the estate of any company, trading or having aiqr 
estate or effects within the said Colony, made by the greater number of the partners (s 
such company, who, at the time of presenting the petition, are within the said Colony, to 
examine the petitioner or petitioners, or cause him or them to be examined in manner 
aforesaid, or to take, or cause to be taken, proof of the matters aforesaid, in manner herem- 
before provided ; and it shall be lawful for any Judge of the Supreme Court, upon proof 
of the matters aforesaid, to his satisfaction, to accept the surrender of any such estate^ and 
to place the same under sequestration in manner aforesaid j and after the order for any 
such sequestration is made, the like proceedings shall and may be had and take plara 
concerning such estates, and the persons in whom the administration thereof is legdfy 
vested, and the partner or partners of such companies, as are herein provided oonoeming 
other estates and other insolvents. 

6. And be it enacted (f) , That if any person having any property, personal or real,!?!!^ 
the said Colony, shall depart therefrom, or being out of . uie said Colony, shall remain 
absent therefrom, or shall depart from his dwelling-house, or otherwise absent himself 
with intent to defeat or delay his creditors in obtaining payment of their debts ; or having 
against him the sentence of any competent Court, being thereunto required, shall not 
satisfy the same, or shall not point out to the officer charged with the execution thereof, 
sufficient disposable property to satisfy the same, and if it shall appear from, the retom 
made by such officer, or his affidavit, that he has not found sufficient disposable proj^erty 
of such person to satisfy such sentence ; or shall make, or cause to be made, either within 
the said Colony or elsewhere, any fraudulent alienation, transfer, gift, surrender, deliveiy, 
mortgage, or pledge, of any of his estate, goods, or effects, real or personal, or give or execute 
any iraudulent warrant of attorney, or cognovit actionem, whereby the same or any part 
thereof may be affected, shall be deemed thereby to have committed an act of insolvency. 

6. And be it enacted (f) , That every alienation, transfer, gift, surrender, or deUveiy, mort- 
gage, or pledge, of any estate, goods, or effects, real or personal, or warrant of attorney, or 
cognovit actionem made by any person, who at the time is actually insolvent, or -who, by 
any such alienation, transfer, gift, warrant of attorney, cognotU actionem, surrender, or 
delivery, shall be rendered insolvent, to any person whatsoever, without valuable considera- 
tion, shall be, and is hereby declared to be, fraudulent and absolutely void : Provided 
always, that no conveyance or assignment which shall have been executed prior to the 
passing of this Act, under the provisions of an Act of the said Governor and Council, 
passed during the present Session, intituled "An Act for the further amendment of the 
Tow, and for the better advancement of Justice" and in conformity with those provisions, 
shall be deemed fraudulent or void, within this or the next preceding section. 

7. And be it enacted. That all alienations, transfers, gifts, surrenders, or deliveries, of 
any goods or effects, real(*^) or personal, made by any person after he has contracted any 
debt, and within twelve months preceding the commission of any act of insolvency by 
him, or preceding the sequestration of his estate as insolvent, or preceding any time at 
which it shall be made to appear by proof that he was actually insolvent, to any person 
whatsoever, without valuable consideration, shall be, and are hereby^ declared, to be, 
liable to be set aside, on a summary application to, and by order of the Supreme Court, 
at the instance of any creditor of the said insolvent, whose debt was contracted, or the 
cause of whose debt had arisen prior to the making of such alienations, transfers, eifts, 
surrenders, or deliveries, in so far as such creditor would thereby be prevented from 
receiving the full amount of his said debt. (^®) 

* See 5 Yic. No. 9, ss. 33^and 37, ante pp. 5 and 6. 

t See 7 Vic. No. 19, s. S^'post p. 53. 

Q^) Bj the sequestration of tne " estate " of a partnership, the separate estate of 
each partner passes to the assignees. Moheg v. Mitchell, S.C., November, 1849, followed 
and approved in Hazlingden v. Bate, 1 S.C.B., App. 41, Twtting*9 Insolvency, March, 
1856, and Perry v. Towns, 1, S.C.R., 73. 

(") " Effects real" held in Ex parte Bergin, 3, S.C.R., p. 173, to include land. 

(}^) B., the owner of an equitable estate for life in right of his wife, with about £4,000, 
on the 20th April, 1861, executed a conveyance and assignment of his estate and intmifc 
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8. And be it enacted. That all alienations, transfers, gifts, surrenders, deliyeries, mort- Wh*t »litna- 
gages, or pledges, of any estate, goods, or eifocts, real or personal, warrants of attorney, 2c?**'Si!^i?tiS 
cognovits actionem f and judgments entered up thereon, made by any person being insol- effect to^uer 
vent, or in contemplation of surrendering his estjito as insolvent, or knowing tliat legal one creditor to 
proceedings for obtaining an order for the 8C(]|uestration of his estate as insolvent, have JJSSy^yJjS*^ 
been commenced, or within sixty days preceding the making of any order for sequestra- 
tion of his estate as insolvent, and having the effect of preferring any then existing 
creditor to another, shall be, and are hereby declared to be, absolutely void, i}^)' 

to L. in consideration of £500, of which sum £360 were retained by L. in payment of a 
disbursed promissory note made by B. and held by L. On 15th of same month, B. was 
sued for a large sum, and a yerdict was given against him for the amount claimed, 
whereupon he sequestrated liis estate on the 1st June following. The suit was brought 
by B's Official Assignee, to set aside the conveyance to L. and a subsequent conveyance 
by L. and B's wife in favour of said wife. Heldf that under ss. 6 & 7 of 5 Vic. No. 17, 
irrespective of the Statute of the 18th of EUzabeth, tlie deed was void as against B'b 
creditors, the consideration not being for valuable consideration within t]ie moaning of 
the Insolvency Act. Sempill v. Lee^ 4, S.O.R., Eq., p. 90. 

A settlement was executed witliin twelve months of the sequestration of his estate by 
the settlor, who had a life interest in fo\ir houses, — his eldest son having the remainder 
in fee. Settlor and son then conveyed the liouse to a trustee to raise money for repairs, 
and subject thereto in trust for settlor's wife for life, remainder to two younger children 
until twenty-one ; remainder to the eldest son. No money had been raised for repairs, 
and the rents had been paid by the trustee to the wife, lleldf that the settlement was 
not voluntary. Ex parte Oiblin and another, 5, S.C.R., p. 260. 

J.C.J a trader, before his marriage with his second wife, executeel a marriage settle- 
ment, conveying certain lands to trustees, t6 the use of himself and heirs until the 
marriage, and, after the solemnization thereof, to his own use for life — " or until he 
should become a bankrupt or insolvent, within the meaning of any law for the relief of, 
or relating to, insolvent debtors or bankrupts — or sliould attempt to alien or encumber 
the same, or any part thereof — or should dp or suffer to be done anything whereby the 
same should, wholly or partially, by his act or default, or by operation of law or other- 
wise, if belonging absolutely to him, become vested in, or payable to, any other person ; 
and, after his death, or the termination in his lifetiipe of the use declared in his favour 
by the happening of any of the events above mentioned, to the use of his trustees, upon 
certain trusts in favour of liis wife for life, for her separate use." Held, that J.C., by 
making the assignment, did not become a bankrupt or msolvent ** within the meaning of 
any law for the relief of, or relating to, insolvent debtors or bankrupts'* ; and that, 
under the circumstances, the provision in tlie deed of settlement relating to insolvency 
did not render the settlement void against the trustees of tlie assignment. Wjt/ld v. 
Caldwell, 9, S.C.R., Eq., 62. 

On a motion to set aside a deed under the 7th section of the Insolvent Act, it 
appeared that the deed was executed within twelve months before the sequestration of 
his estate by the insolvent, who was possessed of certain property in Sydney, and that 
the consideration purported to be a sum of money lent to the insolvent by his brother, 
the vendee, some tnrce years before the execution of the deed. Meld, that the deed was 
not given without valuable consideration, though it did not pass at the time. JEx parte 
Sudeon and another, 11, S.C.R., 142. 

On the 3rd and 6th of May, 1872, H., by two several indentures, conveyed to 0-., in 
consideration of £100, several parcels of land in which he had an interest in right of 
his wife, containing 1,465 acres, which were then subject to a mortgage for £200 and 
interest. On the 27th June, H. became insolvent, and his Official Assiflrnee sought to 
have the indentures declared void as against his creditors, under the Act 5 Yic. No. 
17| especially sections 6 and 7 thereof, on the grounds that the consideration was inade- 
quate and did not belong to G-. but to H. himself ; that at the date of the execution of 
tne said indentures H. was insolvent, or, if not, became insolvent by their execution, 
and that they were executed for the purpose of defeating his creditors. It appeared 
that, at the date of the conveyance, H. was only indebted to one creditor. The Primary 
Judge, under the circumstances appearing in evidence, declared the said indentures void 
as asainst the creditors of H., and ordered the defendant to pay the costs ; but, on appeal, 
the full Court, on a review of the circumstances (Hargrave, P. J., dissentiente), reversed 
his Honor's decree, and dismissed the bill, but without costs. Mackenzie v. Qough, 
12, S.O.B., Eq., 111. 

Q^) A.| within sixty days before the sequestration of his estate gave his father a mort- 
saee on a certain leasehold, in the lease of which A. was named as lessee, but which his 
nuier had purchased with his own moneys, and had improved by the erection of buildings 
of the value mentioned as the consideration of the mortgage. No valuable consideration 
passed when the mortgage was executed. It was alleged that A., more than sixty days 
D 
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Exoeptioa where . 9- Provided always and be it enacted, Hiat if any penon shall lawfully and hoU 
wy vM party fide purchase or acquire any of the estate, goods, or effects, real or personal, which hare 
ud aoQvdredthe '^^^ alienated, transferred, given, surrendered, op delivered by any insolvent person, in the 
goods or effects nianner set forth in any of the three last preceding clauses of this Act, from any penon to 
for a just price whom such estate, goods, or effects, have been so aUenated, transferred, given, sonendered, 
2 ^JSj?*^^®"^ or delivered, by any true bargain or agreement, for a just and competent price, or in 
satisfaction of any lawful debt •due to him, nothing contained in this Act shall extend, or 
be construed to annul or affect any right which %ny such person has lav^fully and boU 
fide purchased or acquired in such estate, goods, or effects ; but in all such cases the personi 
to whom such estate, goods, or effects, were alienated, transferred, given, surrendered, or 
dehrered, by the insolvent, shall be bound and obliged to pay the true value of all sudi 
estate, goods, and effects, by them disposed of to a third party, to or for behoof of such of 
the creditors of the insolvent as in virtue of the provisions of this Act, shall be entitled to 
have the alienations, transfers, gifts, surrenders, or deliveries of such estate, goods, or 
effects by the insolvent, declared to be void or set aside. 
Alienation Ac ^^' ^^ ^® ^^ enacted. That all warrants of attorney, and cognovits aeHonem^ aliem* 

after any order tions, transfers, gifts, surrenders, deliveries, mortgages, or pledges of any estate, goods, or 
of sequestration ^ects, real or personal, made by ahy person after any order of sequestration of hjs estate 
^^^ has been made, and before he shall have obtained his certificate as hereinafter mentioned, 

shall be and are hereby declared to be absolutely void. 

What acquit- ^^- -^^ ^ ^^ enacted. That all acquittances, surrenders, or discharges of any just debt^- 

tanoes discharges or of any security for any just debt, or other matter or thing, payment or dcuiveiy of 

of debts or se- which has not been actually and bond fide received, made by any person beint 

SS^b^'iSSf insolvent, or in contemplation of surrendering his estate as hisolvent, or know^ 

vent void. that legal proceedings for obtaining an order for sequestration of his estate as insolvent 

have been commenced, or after any such order has been made, or within sixty daji 

preceding the making of any such order, having the effect to depriye his creditonof 

the benefit of any debt, or otlier matter or thing, shall be, and are hereby declared to be 

absolutely void. 

What payments 12. And be it enacted. That all payments made to any creditor by any person not 

made by or to compelled by legal process to make the same, and knowing himself to be insolvent^ or in 

lent and^^^^* contemplation of surrendering his estate as insolvent, or knowing that legal proceedinfli 

valid. for obtaining an order of sequestration for his estate as insolvent have been oommenoed, 

or that any such order has been made, shall -be, and are hereby declared to be fraudulent; 

but all payments really and bond fide made by any insolvent, or by any person on hii 

behalf, to any creditor, before any order made for the sequestration of his estate is known 

to the insolvent or to such creditor, shall be valid ; and all payments really and b<m& 

fide made to any insolvent, or to any person legally entitled to receive the same on his 

behalf, before any order is made for the sequestration of the estate of the insolvent, on 

his surrender thereof, or before sequestration of his estate has been adjudged, at the 

instance of his creditors, shall be valid, provided such person so making payment to the 

before his insolvency, had agreed with his father to give him the mortgage, and that the 
mortgage deed was antedated so as to appear to have been executed as of the date of the 
agreement, at which time there was no proof of A. being in insolvent cireumstances or 
contemplating insolvency. At the suit of the Official Assignee of A*8 estate, the Primaiy 
Judge set the deed aside as void under the Insolvent Act, 5 Yic. No. 17 ; and on appeal 
the decision was unanimously confirmed by the full Court. Mackenzie y. MoUinshead, 
11, S.C.E., Eq., 83. 

In proceedings omder 12 Vic. No. 1, to set aside an equitable mortgage under 6 
Yic. No. 17, 8. 8, on the ground of the insolvency of the mortgagor at the time of 
executing the mortgage, the fact of the insolvency must be strictly proved. In a question 
whether the transaction imp^hed had been made bond fide, the mortgagee is entitled 
under the provisions of 12 Vic. No. 1 to strict proof of the insolvency. An affidavit of 
the Official Assignee deposing. to that fact is not of itself sufficient. Jones y. M'Kensie, 
13, Moore*8 P.O. Reports, p. 1. 

In order to bring a case within this section there must be not merely a preference, but 
a fraudulent preference. Sank of Australasia y. Morris, 15, Moore*s P. O. O.; p. 97. See 
also Sarris and another v. Bank of Australasia, 16, Moore's P. C. C, p. 116. 

" Absolutely void" means '' void as against creditors acting by their assignee for their 
conmion benefit, but not in the sense that a single creditor may defeat tor a private 
advantage of his own in what the other creditors are not to participate." iVr Dickinson, 
A. C. J. (overruling Dick v. Kidd, S. 0., 13 July, 1867), affirmed by Privy Oounoil on 
appeal, 8 February, 1862. Bank of Australasia v. Harris, 1, S. 0. R., App., p. 12. 

" Absolutely void" means " void at the election of the Official Assignee.'^ BrougUom 
y. Barker, 1, S. C. K, Eq., 78, following Bank of Australasia y. Morris, 1, S. O. B., 
App. p. 12, and Young v. BillUer, 30, L. J., Q. B, 153. See also Mackenzie y. Barker, 2 
S. C. B., p. 56. 
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insolyent, or to any person on his behalf, had not at the time of such pa^rment, notice of 
any order for the sequestration of the estate of the insolrent having been made,* but if any 
person shall so receive any payment hereinbefore declared to bo a fraudulent payment, 
from the insolvent, or if any person shall so make any payment to the insolvent, or to any 
person on his behalf, after an order for sequestration has been made, on the surrender of 
the insolvent, or after adjudication of sequestration, at tlie instance of the insolvent's 
creditors, or having at the time of such payment, notice of any order for such sequestra- 
tion liaving been made at the instance of the insolvent's creditors, provided such 
sequestration shall thereafter be adjudged, in manner hereinafter mentioned, tlie person 
BO receiving payment from the insolvent, shall bo bound and obliged to repay, tor the 
benefit of trie creditors of the insolvent, the sum so received by him ; and the person so 
making such payment to the insolvent, or on his behalf, shall be liable again to pay, for the . 
benefit of the creditors of the insolvent, the sum so paid by him to the insolvent, or to 
any person on his behalf. 

89. And be it enacted. That any creditor who shall liave or hold any security or lion J'^^y ?[J?****' 
upon any part of the insolvent estate shall, vrhcn lie is the petitioninc cniditor, be 0° uUn*^ pledge 
obliged upon oath in the affidavit accompanying the petition, and when he is not tlie 
petitioning creditor in the affidavit produced by him at the time of proving liis dol)t., to 
put a value upon such security so far as his debt may tliercby be covered, and to deduct 
Buoh value from the debt proved by liim, and to give his vote in all matters roHpccting 
the insolvent estate as creditor only for the balance, which balance sliall be specified in 
his affidafit, without prejudice to such valuation being afterwards corrected, and without 
prejudice to the amount of the said debt in other respects ; and in case any creditor 
•hall hold any security or lien for payment of his debt obtained prior to the order for 
•equestration of the insolvent estate, and not liable to be sot aside by virtue of this Act, 
upon any part of the said estate, the amount of value of such security or lion shall be 
dedueteo, from his debt, and he shall only be ranked for, or receive payment of or a 
dividend for the balance after such deduction ; and if any dispute shall arise about the 
value o^ such seourity the creditor or claimant shall, upon oath, put a value upon it, and 
'the trustee or trustees shall then have an option, either of taking an assignment of tlie 
security for the benefit of the creditors at large on payment of the value so estimated 
out of the first assets of the insolvent estate, or of reserving the full effect of it to the 
creditor himself, and in either case the creditor shall be ranked on the divisible fund for 
the balance of his debt so ascertained together with tl;ie other creditors, such creditor n 

being in no event entitled to draw more than full payment of the debt : Provided, 
however, that no creditor who shall hold any security or lien shall be entitled to any 
preference or advantage in respect thereof, or to reckon as a part of his debt covered 
thereby any debt which shall have arisen or accrued to him subsequent to the order 
for sequestration.. C<^) 

41. And be it enacted, That no distress for rent shall be made, or levied,, or proceeded ^JJ^^^^rLJ*^ J* 
in, after any order made for sequestration as aforesaid, t)ut the landlord or party to whom monthirent\a 
the rent shall be dub, shall be entitled to receive out of the assets of the estate, so much ' 
rent as shall be then due, not exceeding six months* rent in the whole, and shall be 

allowed to come in as a creditor, and share rateably with the other creditors, for the 
overpluB. 

42. And be it enacted. That it shall be lawful for the trustee or trustees to pay to any Wages of clerks, • 
clerk or servant, six months* salary or wages in full, out of the insolvent estate, provided ^ 

so much shall be actually and bond fide due at the time of the order for sequestration 
made» 

. 63. And be it enacted. That eveiy order made for placing any estate under sequestra- Effect of order 
tion as insolvent, shall, so soon as made, have the olFect in law to divest the insolvent, and 'o' sequestration 
all persons administering the whole or any part of his estate for his use and behoof, and of Insolvent*** 
to vest in the Chief Commissioner, for the use and purposes of the sequestration, all the 
present and future estate, real and personal, and every nght, title, and interest in and to 
any property, real or personal, wheresoever the same may be known or found, which shall 

C°) A creditor who held a mortgage security over part of an insolvent estate for 
upwards of £624, valued his security only at £400, and proved for the balance as a 
oraditor in distribution. After the plan of distribution was confirmed, and the creditor 
had reoeived his dividend on his concurrent claim, the Official Assignee claimed an assign- 
ment of the security, and a oonveyance of the promises, for the benefit of the creditors 
at larffe of the insolvent — upon payment of the £400, at wliich the security had been 
yaluea. The creditor thereupon claimed to put another value on the mortgaged 
premises. KM (Martin, C. J., distentienfe)^ that he could do so to the extent of the 
principal sum secured by the mortgage, and that the Official Assignee was not entitled, 
• at the time he made the demand, to a conveyance and assignment of the premises, on 
, payment of the £400 — nor, after the premises had (by consent) been sold, was he 
presaotlj entitled to the difference between the £400 and the principal sum. JECumphreif 
>• LM, 18| S. 0. B.»Eq., 1. 
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belong, or be due to, or Tested in such insolyent at tbe date of making such order, oi 
which may thcrei^f ter be purchased, or acquired by, or may reyert, deecena, or be deyised, 
or come to the insolvent, while the insolvent estate shall remain under sequestiation in 
the hands of the Chief Commissioner, together with all deeds, Toucliers, x^apers, and 
writings, respecting the same ; and after the said order for sequestration has been made, 
neither the insolvent, nor any person claiming through or under him, shall hare the power 
to alienate, give, surrender, deUver, mortgage, pledge, or to recover, or to release or diadiai^ 
the same, or any part thereof ; neither shall the same be attached hj any person, ob & 
property of or belonging to the insolvent, so long as the said estate shall remain under 
sequestration. 

54. And be it enacted, Tlmt every order made, as herein directed,^ for confirminganj 
trustee or trustees, shall, so soon as made, have the effect in law to divest the Chief 
Commissioner, and to vest in such trustee or trustees, for the uses and purposes of tiv 
sequestration, and so long as such trustee or trustees shall continue to hold their office u 
aforesaid, all the present and future estate, real or personal, which shall haye belonged, (ff 
been due to such insolvent, at the time when the order for placing his estate under 
sequestration was made, or which may thereafter be purchased, or acquired by, or nAy 
revert, descend, or be devised, or come to the insolvent,' during the continuance of liie 
sequestration, and before he shall obtain his certificate and allowance thereof, as herem- 
after provided, wlieresoever the same mav be found or known, together with all deeds, 
vouchers, papers, and writings respecting tne same ; and the said trustee or trustees shall 
have the like remedy to recover the said estate of the insolvent, or any part thereof, in 
liis or their OA^-n name or names, for the purposes of the sequestration, as the insolvent 
himself miglit have had, if his estate had not been sequestrate ; and all powers vested in 
any insolvent, at the time the order for placing his estate under sequestiation was made, 
or which may thereafter become vested during the continuance of the sequestration, and 
before he shall obtain his certificate, and allowance thereof, which he might have legalfy 
executed for his benefit, shall and may, after the said order, and until an order be made 
for confirming the appointment of a trustee or trustees as fkforesaid, be executed by t^ 
Chief Commissioner ; and after such order is made for confirming such appointment) sueh 
powers may be executed by such trustee or trustees, for the benefit of the creditors, in 
such manner as the insolvent might have executed the same ; and the said insolvent is 
hereby declared to be incapable to exercise or execute any such powers as aforesaid. 

58. And be it enacted, That whenever, on the death or removal of any trustee, any new 
trustee shall be elected and confirmed in manner hereinbefore provided, the order 
confirming the appointment of such new trustee, shall have the effect in law to vest in 
the new trustee, the whole insolvent estate, present or future, as hereinbefore particularly 
described ; and every power, right, title, privilege, and remedy, vested in, or competent to, 
the former trustee, as trustee, before his death or removal, as fully 'and to the same 
extent, as the same was vested in the former trustee, by the order made for confirmine 
his appointment, in manner aforesaid : Provided always, that the death or remonu 
of any trustee shall not affect the validity or force of any lawful a8t done by him, a8 
trustee, prior to his death or removal. 

64. And be it enacted. That it shall and may be lawful for the said trustee or trustees, 
if they shall see fit, to employ the insolvent, or any other person, in the gathering and 
preservation of any crops or produce, for any reasonable time necessary for the gathering 
and preservation thereof ; and also to leave the said insolvent or to place any other person, 
in the charge of any property, manufactory, or concern belonging to the insolvent estate, 
until the same shall be sold, disposed of, or wound up, and to make to the said insolvent, 
or other person so employed, a reasonable allowance per diem for his labour. 

74. And be it enacted, That if any person shall receive or accept any alienation, transfer, 
gift, surrender, delivery, mortgage, or pledge made by any insolvent, of any part of his 
estate, moneys, or securities for money, effects, or credits, with intent to defraud the 
creditors of the^ insolvent, knowing at the time the same to be fraudulently made, such 
person shall, on conviction thereof, suffer transportation for fifteen years, or for any 
period not less than five, or imprisonment, with or without hard labor, for any period 
not exceeding three years. 

79. And be it enacted, That the trustee or trustees, after being confirmed as aforesaid, 
shall, subject to the directions of the creditors, given in the manner hereinbefore provided, 
forthwith proceed to make sale of the property belonging to the said estate, real and 
personal, giving due notice thereof in the Government Gazette, and also such other notice 
as they shall tMnk fit : Providied, that from the sale of the said personal property shall 
be excepted, until the creditors shall determine thereon, the wearing apparel, bedding, 
tools of trade, and household furniture, of the insolvent and his family. 

84. And be it enacted. That if any insolvent shall have entered into any agreement for 
the purchase or exchange of any estate, or interest in any real property, it shall and may be 
lawful for the trustee or trustees of such insolvent, either to abide by, execute, and sue for, , 
performance of such agreement, or abandon the same ; and, if the said trustees shall not ^ 
(upon being thereto required), elect whether they will abide by and execute such agree- 
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ment, or abandon the same, the vendor op person having made such agreement as aforesaid, iiwolveut for 

OP any one legally claiming under him, shall be entitled to appljr to any Judge of tlio {j^^hamra of 

Supreme Court, who may thereupon order the said trustee to dehver up any such agree- real property. 

ment, and the possession of the premises to the vendor or person so agreeing as aforesaid, 

OP any one claiming under him, or may make such other order therein, as the said Judge 

shall think fit : Provided, that nothing herein centred shall prevent such vendor or 

person, having made such agreement as aforesaid, from suing the trustee or trustees, and 

recovering judgment against the insolvent estate, for anv damage which he shall prove 

to have been by him sustained by the non-fulfilment, on the part of the insolvent, of any 

Buch agreement, or shall deprive the said trustee or trustees of their legal defence against • 

Buch suit. 

86. And be it enacted. That any insolvent entitled to a lease or agreement for a lease, if Insolvent 
the trustee or trustees accept the same, shall not be liable to pay rent accruing after the or affnimenTfor 
order of sequestration, or to be sued in respect of any non-observance or non- performance lease, when liable 
of any conditions, covenants, or agreements therein contained ; and if the trustee or 'or rent or 
trustees decUne the same, shall not be liable as aforesaid, in case he deliver up such lease JJcwSy^of Imwor 
or agreement to the lessor or person agreeing to grant a lease, within fourteen days after &c., when trui- ' 
he shall have had notice that the trustee or trustees shall have declined a^ aforesaid ; and tees refuse to 
if the trustee or trustees shall not, upon being thereto required, elect either to accept or *<^cep*» *<^ 
decline such lease, or agreement for a lease, the lessor or person so agreeing, as afore- 
Bald, or any person entitled under such lessor, or person so agreeing, shall be entitled to 
■ apply to any Judge of the Supreme Court, who shall order the trustee or trustees to 
deliver up such lease or agreement, and possession of the promises, or may make such 
order therein as he shall think fit. 

97. And be it enacted, That every such certificate, when allowed by the Supreme Court, Effect of oertiil* 
shall have the effect to discharge the insolvent from all debts due by him at the time his °*^ ^ allow- 
estate was surrendered, or adjudged to be sequestrated, and from all claims and demancls ^"^^ creot 
proved, or hereby made proveable, against his estate ; but no such certificate and allowance 
thereof shall have eifect to release or discharge any person who was partner with such 
insolvent at the time of his insolvency, or who was then jointly bound, or who had made 
any joint contract with such insolvent. ('^) 

107. And be it enacted. That in all suits or actions, and in all indictments or informa- Proo) of insol* 
tions under this Act, where it shall be necessary to allege or prove that any party became ^^"^'y ^^^^X. 
or was insolvent, or that his estate was surrendered or sequestrated as insolvent, or ordered proi^ie^^i^. *' 
or adjudged to be so sequestrated, it shall be sufliciont merely to allege that suoli party 

being insolvent within tlio meaning of this Act, Jiis estate was ordered or adjudged to bo 
sequestrated, without setting forth such adjudication, or any order for such sequestrntion, 
or setting forth or proving any petition presented in the matter of the insolvencv, or any 
petitioning creditor's debt, or meeting of creditors, or other proceeding under tliis Act ; 
and proof of such adjudication or order, by the production tliercof, or of any office copy 
thereof, under the hand of the Judge or Officer signing the same, shall (on proof of such 
signature and of the identity of the party therein named as insolvent) be sufficient for 
the purposes of such allegation. 

108. And be it enacted. That this Act shall be in full force and effect on the first day Commenoement 
of February next. «* Actk 

109. [Local Acts 2 Vict. No. 14, and 4 Vict., No. 24, repealed.] 

7 Vic. No. 19. An Act to amend an Act, intituled, " -47i Act for giving 
" relief to Insolvent Persons and providing /or the administration of 
" Insolvent Estates, and to abolish Imprisonment for Debt." [21st 
December, 1843.] 

[Preamble — Partial repeal of 5 Vict. No. 17.] 

8. And whereas by the fifth section of tlie said recited Act it is enacted, that the Insolvent Aol, ml 
fraudulent alienation or transfer of any property shall constitute an Act of insolvency, ^ '"^^ ^ 
and in the following section it is enacted, that every alienation or transfer of property, 
without valuable consideration, by any person at the time insolvent, or who thereby shall 
be rendered insolvent, shall be and the same is declared to be fraudulent and void ; provided 
that no conveyance or assignment, executed prior to tlie passing of that Act, under the 
provisions of the Act, passed in the fifth year of the reign of Her present Majesty, 
intituled, **An Act for the further amendment of the Law, and the better advancetnent q/" Advancement of 
Justice" (*), and in conformity with those provisions, should be deemed fraudulent or i^*^^A^^ "* 
void, either under that or the preceding section ; and whereas it is expedient to protect 

Q^) The release from sequestration of a joint estate, operates as a release of the 
separate estate of each partner. Hazlingden v. Bate, 1, S. C. K., App. 41, approving 
Barrett t. Tooth, S. 0., Novr., 1848 ; and Bohey v. Mitchell, S. 0., Novr., 1849. 

(•) Ajnie, p. 6. 
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said last recited Act, and for that purpose to extend the operation of the said piovin : Bt 
it therefore enacted. That after the passing of this Act, no conreranoe or 
which shall he made under, and executed in oonformitj with the proriaioiis of 
Act for the better adrancement of justice, shall be deemed frauduleni, widiin the 
or meaning of the said Act for the relief of insolvents, or shall be Toid under, or be m aif 
manner affected b j the said last-mentioned Act, or anj part thereof ; nor shall aaj penon 
haying executed any such conTerance or assignment, in conformitj with the Mid pnh 
Tisions of the said Act for the further amendment of the law, and the better adrancoKak 
•of justice, be afterwards liable to be adjudged insolyent bj reason thereof, or of Ui 
not pointing out, or not being able to point out, to the Sheriff or his offioets^ wmj 
property belonging to him, sufficient to satisfy any writ in the hands of such Shnii^ 
anything in the said Act passed for the relief of insolvents notwithstanding: ProriM 
always, that it shall be lawful for one of the Judges of the Supreme Court, upon ths 
petition of any number of creditors, whose debts shall amount to one-fifth of thi^ wfaob 
amount of the debts of the said diebtor, appearing on the said deed of assisomait, to 
summon the said debtor before him, and cause him to be examined bj the said c re diiuB 
touching the state of his affairs previous and subsequent to malring the said naeigamai, 
and all other matters relating to his estate and effects, as to the said Judge may seem fit; 
and that any such debtor refusing to answer any question which shall be put to him oa 
such examination, or who shall answer evasively or unsatisfactorily, shall be liable to bo 
committed to prison by the said Judge, until he shall answer such question in a full, £ur, 
and satisfactory manner. 

9. Provided always, and be it enacted, That every trustee appointed by, and having 
executed any such conveyance or assignment as aforesaid, shall be subject to the same 
liabilities, with respect to the keeping of accounts of all moneys and property coming to 
his hands, or being under his care or control in that capacity, and to the depositing of 
such moneys in some public Bank, and with respect to the withdrawing of the same tiieio- 
from, as the trustees of any insolvent person are by the said Act for the relief of insolveiitik 
subject to in those cases ; and it shall be lawful for the Supreme Court, or any Jud^ 
thereof, by rule or order in that behalf made (after rule or summons to show cause, as m 
any ordinary case), upon the complaint or application of any creditor, or of the debtor, or 
any other interested party, to require and compel any such trustee, if the Court or Judgo 
shall see fit so to order, to make oiit and deliver to the person so applying, or to file, in I& 
proper office of the Supreme Court, a full, true, and particular account, on ooith, of sH 
such moneys and property, and of the appropriation thereof, or if need be, to direct any 
such trustee to attend before the Master or Prothonotary of the Court, and submit him- 
self to be examined touching the execution of his trust, and upon the coming in of the 
report upon any such examination, or on sufficient grounds shewn to such Court or Judgs 
upon affidavit, without any such report or examination, or upon the resignation, aboeoDOO 
from the Colony (^), or death of any such trustee, to appoint a new trustee, in the place of 
any of the trustees originally appointed, and so h^m time to time to time as occasion may 
require ; and to direct any trustee to pay over to any claimant or person, or into the handi 
of some officer of the Court, any sum of money alleged or proved, as the case may be, to 
be due to such claimant or person, either by such trustee, or the debtor for whose eotats 
he shall have been appointed, or the amount of any baliuice appearing then to be in hii 
hands, to the credit of such estate^ and every such order to enforce, by attachment or 
execution, as in cases of the like nature ; and the costs of every such proceeding, and role, 
or brder as aforesaid, shall be in the discretion of the Court or Judge making such mlo 
or order. 
TvnAmatn n. ^d for the protection of purchasers claiming under any such trustee as aforesaid: 

^^;^*^ Be it enacted, Tli>t it shaU not in any case be necleaiy, for any person pnivfaaaing ai^ 
property, whether land or chattels, bond fide^ and for valuable consideration, from the 
trustee or trustees appointed by, or otherwise lawfully acting for the time being, under 
any such conveyance or assignment as aforesaid, or advancing any moneyx>n the same, on 
loan, to inquire into the necessity or propriety of any such nJc or loan ; or to see to the 
application of the money paid or advanced ; nor shall the title of such person be in 
anywise impeached or invalidated, by reason of any fraud or defect of which he shall 
have had no notice ; provided that such conveyance or assignment shall have been duly 
advertised, and that, by reference to the schedule thereto, the creditors having executed 
the deed shall, at the time of such sale or loan, apparently constitute the majority in 
number and in value of the creditors named in or otherwise indicated by such schedule. 

12. [Appointment of Official Assignees.] 

13. [Elected Assignees.] 

(^) Trustees of an assigned estate having left the Colony, the Court held that it had 
jurisdiction, where it removes a trustee under sect. 9 of 7 Vict. No 19, to direct the out- 
going trustees to execute all necessary conveyances to the new trustees, and order made 
accordingly. In re the AtHgned Estate o/E, M. Sabers, 2, S. C. B., p. 64. 
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14. And be it enacted, That erery appointment so made of anj official assignee as Effect of aptwini- 
aforesaid, in and for any insolyent estate, shall, from the time of the making thereof, have uonreSectivSy 
the same effect in the law, of divestine from the insolvent or insolvents all his or their '^"P^*^ *v- 
estate, (*) rights, and proper^ of ever^ land, and of vesting the same in such assignee, and 
(in case of a previous appointment m the same estate) of divesting such estate, rights, 
and property, from the assignee previously appointed, and of vesting the same in his 
successor, as by the said recited Act, for the relief of insolvents, is (with respect to the 
vesting of an insolvent's estate in the Chief Commissioner) conferred on the Judge's 
order for placing the estate under sequestration : Provided that, upon the confirmation 
of any sucn elected assignee as aforesaid, all such estate, rights, and property as aforesaid, 
shall vest in the official assignee for the time being, jointly only with such elected 
assignee ; and all amd singular the powers, privileges, rights, duties, and liabilities, in all 
respects which, by the said Act, now attach or belong to, or devolve on, or which may law- 
fully be enjoyed or elercised by the trustees for the time being, of an insolvent estate, shall, 
after the passing of this Act, in like manner and to the same extent, attach and belong to, 
and devolve upon, and may be claimed, enjoyed, and exercised by, the assignees of every 
insolvent estate sequestrated after the passing of this Act (separately or jointly, as the 
case may be), whether official or elected. 

15. And (for the better protection of purchasers and others) Be it enacted and Title eonvejsd 
declared, (*) That the same title to property, whether land or chattels, belonging to, or ^^ Msifirnoea 
forming part of any insolvent estate, whether legal or equitable, and whether in possession 

or in reversion only, or expectancy, shall or may be conveyed or transferred, in fee or 
otherwise as the case may be, to any purchaser, mortgagee, or other person, by the assignee 
or assignees of such estate, for the time being, as the insolvent himself had, or was by law 
entitled or able to convey or transfer, immediately before the sequestration of the same 
estate ; and it shall not be essential to the validity of any sueh conveyance or transfeV, 
(so far as it respects the right of any person to execute the same as assignee^ to prove 
more than the fact of his appointm^it, or, in. the case of an elected assignee, his con- 
firmation in that character, that, at the time of the execution of the instrument, he had 
not been removed from office, and that there was then no assignee in or of the estate in 
question, other than the assignee or assignees executing the same, either official or elected, 
of which several facts, the certificate of the Chief Conmiissioner, endorsed on such 
instrument of transfer, shall be conclusive evidence. 

16. And be it enacted. That after the passing of this Act, the certificate required by the Insolrent'i 
said Act fer the relief of insolvent persons, as a preliminary to the insolvent's discharge certificatep 
from his debts, shall not be necessary, nor shall any such certificate be given or a})t>lied 

for, but in lieu thereof, a certificate in the terms or to the effect hereinafter contained, 
shall be granted by the Chief Commissioner, either at Sydney or Melbourne, as the case 
may require, which, when allowed by the Court, as hereinafter mentioned, shall have in 
all respects the same effect, and be attended in other respects with the same consequences, 
as a certificate under the said recited Act for the relief of insolvent persons, when in like 
manner allowed, would have and be attended i^-ith, in case the present Act were not 
passed; and the Commissioner's said certificate shall be pleadable in like manner, and shall 
or may be revoked or made void for the same causes j and every contract or security made 
or given as a consideration, or with intent to induce any creditor to forbear opposition to 
the granting or allowance of any such certificate, shall be deemed fraudulent and 
aJ;>solutely void ; and every such certificate sliall be under the hand and seal of the Com- 
missioner granting the same, and be to the effect that, in so far as appears to or is known 
by such Commissioner, the insolvent has in all things conformed himself to the provisions 
and requirements of the said Act for the relief of insolvent persons, and has not been 
guilty of any offence or misconduct, by reason whereof the granting of such certificate 
can lawfully, according to the present Act, be refused or suspended, (f) 

8 Vic. No. 15. An Act to amend the Act, passed in the fifth year of Her 
Majesty's Reign, for the relief of Insolvent Debtors, and also the Act 
lately passed for amending the same, and abolishing Imprisonment for 
Debt. [23rd December, 1844.] 

Whebeas an Act was passed by the Governor and Legislative Council of New South Preamble. 
WaleSj in the fifth year of the reign of Her present Majesty, intituled, " An Act for g yj^ j^^ j^^ 
" giving reliff to Insolvent Persons ^ and providing for the due collection^ administration, 
" and distribution of Insolvent Estates, within the Colony of New South Wales ^ and for the 
" pretention of frauds affecting the same'* '^nd whereas doubts have arisen as to the nature 
and duration of the estate and interes#of the trustee or trustees of insolvent estates 
appointed and .confirmed imder the authority of the said Act, in the real and personal 

(*) See 10 Vic. No. 14, post, 

(t) The Act 17 Vict. No. 82 validated, both retrospectively and prospectively, all 
ceitificates issued to an insolvent by any Commissioner other than tne Commissioner 
grantixig the same. • 
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estate of Buoh insolyent, and as to the power of the said trustee or trustees to make sod 
execute conyejances, assigmpents, and other assurances to purchasers and others of sodi 
estates ; and whereas it is expedient that such doubts should be remoyed, and that full 
power should be given to such trustee or trustees to make valid conTeyances, assignmoiti, 
and assurances to purchasers and others of all property, whether real or personal, belongisg 
to such insolvent estates : Be it therefore enacted and declared, by His iExcellenc^ tiie 
Governor of New South Wales, with the advice and consent of the Liegislatiye Goundl 
thereof. That every order made under and by virtue of the said Act, confirming the 
appointment of any trustee or trustees, shall for the uses and purposes of the sequestxBr 
tion , be deemed to have had, and shall have the effect in law of yesting in such trustee 
or trustees absolutely, or for such estate and interest as the insolyent had therein, all the 
real and personal estate of such insolvent which belonged or was due to such insolvent, 
or to which he was in any manner entitled at the time when the order for placing hii 
estate under sequestration was made, and also all the real and personal estate, Vhidi 
since such last-mentioned order shall have been, or shall be purchased by, or which shall 
have reverted, descended, or come to, or shall revert, descend, or come to, the insolTent 
during the continuance of such sequestration, and before he shall haye obtained hii 
certificate and allowance thereof, as in the said Act or in the Act latelj passed for 
amending the same is provided. 

2. And be it enacted. That all deeds now executed, or which maj hereafter be executed 
by any such trustee or trustees purporting to convey, assign, or assure any part of the real 
or personal estate and interest of an insolvent to any purchaser, mortgagee, or othef 
person in fee simple, or for other less estate or interest, shall be, and be deem^ to have 
been, from the time of the execution thereof, valid and effectual in the law, for conveying, 
assigning, and assuring such estate and interest to the purchaser, mortgagee, or oiha 
person, fox such estate or interest. 

10 Vic. No. 14. An Act to remove difiiculties in the. disposal, adminis- 
tration, and distribution of Insolvent Estates. [31st October, 1846.] 

Whereas an Act was passed in the fifth year of the reign of Her present Majesty, 
intituled, " An Act for giving relief to Insolvent Persons^ and providing for the dw 
" collection^ administration^ and distribution of Insolvent Estates within the Colong of New 
" South WaleSj and for the prevention of frauds affecting the same ;" And whereas anotha 
Act was passed in the seventh year of the reign of Her present Majesty, intitflled, " Jm 
" Act to amend an Act, intituled * An Act for giving relief to Insolvent Persons, and pro- 
" viding for the administration of Insolvent Estates, and to abolish Imprisonment for 
" Debt ; ' " And whereas another Act was passed in the eighth year of the reign of Her 
present Majesty, intituled, " An Act to amend the Act passed in the fifth year of Mfft 
*^ Majesty's reign, for the relief of Insolvent Debtors, and also the Act lately passed for 
" amending the same, and abolishing Imprisonment for Debt : '* And whereas it is expedient 
for facilitating the sale and realisation of the estates of insolvent persons by the assignees 
and trustees thereof, and for lessening the expense of conveyances on such sales, and for 
removing doubts as to the estate and interest conveyed by such assignees and trustees, 
and as to the powers possessed by such assignees and trustees, that the said recited Acte 
should be amended : Be it therefore enacted by His Excellency the Governor of New 
South Wales, with the advice and consent of the Legislative Council thereof. That every 
order heretofore made or hereafter to be made by any Judge appointing any person to 
be official assignee of and for any estate placed, or to be placed, under sequestmtion, shall 
be deemed to have had, and after the passing of this Act shall have the effect of vesting 
in such official assignee absolutely, or for such estate and interest as the insolvent had 
therein, all the real and personal property of the insolvent which belonged to, was vested 
in, or was due to, such insolvent, or to which he was in any manner entitled at the time 
when the order for placing his or her estate under sequestration was made ; and also all 
the real and personal estate which since such last-mentioned order hath been, shall have 
been, or shall be purchased by, or which hath or sliall have reverted, descended* or come 
to, or which shall revert, descend, or come to the insolvent during the continuance of such 
sequestration, and before such insolvent hath or shall liave obtained, or shall obtain, his 
or her certificate and allowance thereof, as in the said recited Acts is provided. 

2. And be it enacted, That the order of the Court heretofore made, or hereafter to be 
made, confirming the election of any assignee heretofore elected, or hereafter to be elected, 
by the creditors of any insolvent estate, shall be deemed to have divested, and shall divest, 
the official assignee, and shall be deemed to lykve vested, and shall vest, in such offidal 
assignee jointly ^ith such confirmed assignee as aforesaid, all the real and personal 
property of such insolvent, which shall so be deemed to have vested, or which smill vest, 
in such official assignee upon his appointment as aforesaid, and for such estate and 
interest ; and that the order confirming the election of any such assignee as aforesaid, or 
any copy thereof, signed by the Chief Commissioner in and for all parts of the Colony, 
not comprehending the District of Fort Phillip, and c^^rtified by such Commissioner to 
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be a copy thereof, shall be receiyed and taken by all. Courts of Justice in the said Colony 
as condusiye evidence that such assignee has been diilj elected. 

8. And be it enacted, That all deeds now executed, or which shall, after the passing of I>eed« ezeented 
this Act be executed by the crfficial assignee for the time being of any insolvent estate, or Jj^J^f al^mie 
by th e assignee for the t ime be ing elected by the c rei^tors and confirmed by the Court to be deemed 
as af ores^d, ancTb)' the ofllcialirsBignee for tne Hme^being, or by any trustees or a trustee effectual to oon- 
f or the time being, whoso election has been confirmed, or by the trustees or trustee for the ▼•y(*^~ 
time being appointed provisionally, purporting to convey, assign, release, or assure any 
part of the real or personal property of an insolvent to any purchaser or purchasers, 
mortgagee or mortgagees, or other person or persons in fee simple, or for other less estate 
or interest, shall be, and bo deemed to have been, from the time of the date or execution 
thereof, vaUd and effectual, both at law and in equity, for conveying, assigning, releasing, 
and assuring such real and personal property in fee simple, or for other oritess estate and 
interest in such deed mentioned or expressed to be conveyed, assigned, released, or assured 
to the purchaser or purchasers, mortgagee or mortgagees, or other persons or person j and '"J* 'ISfttT'^iSe 
that such purchaser or purchasers, mortgagee or mortgagees, or other person or persons, and effect of omlt- 
every person or persons claiming under him or them, sliall be deemed to have been relieved^ sioni— 
and shall after the passing of this Act be relieved from inquiring or ascertaining whether 
the advertisements have been, or shall have been inserted, and meetings of creditors called, 
or direction of creditors obtained, as in the said Acts provided, notwithstanding the same 
have not been, or shall not have been, or shall not be inserted, called, or obtained j and 
that any person who hath dealt or contracted with, or taken any conveyance or other as- 
surance from any assignee or assignees for the time being, or trustee or trustees for the 
time being as aforesaid, of any insolvent estate, or shall deal or contract with, or take 
any conveyance or other assurance from any assignee or assignees, or trustee or trustees, 
for the time being as aforesaid of any insolvent estate, 'shall be deemed not to have been 1 
bound, and shall not be bound to inquire into or ascertain the power or authority of such k 
aasignee or assignees, or trustee or trustees for the time being as aforesaid, with respect || 
to such dealing, contracting, conveyance, or assurance as aforesaid, but that such assignee 
or assignees, or trustee oT trustees for the time being as aforesaid, shall for the purposes 
aforesaid, and as between him or them, and such person or persons as aforesaid, be deemed 
and considered to have been and shall be deemed and considered as beneficial owners of 
the real and personal property of the insolvent : Provided always, that nothing in this but assigiieet 
Act contained shall be construed to exonerate any such official assignee, confirmed ^^^ exonerated, 
trustee, or assignee for the time being as aforesaid, or trustee for the time being appointed 

grovisionally as aforesaid, from any liability for the amobservance or nonperformance of 
is or their duty as such' assignee or trustee as aforesaid. 

, 4. And be it enacted. That any mortgagee or mortgagees, or incumbrancer or incum- As to priority of 
brancers, or any person or persons claiming by, from, through, or under him or them, who ^^i^*^' mort- 
hath or have taken, or who shall take a release, conveyance, or other assurance of the »^*** 
equity of redemption, or other estate or interest of any Qfficial assignee for the time being, 
or ofiicial and confirmed assignees for the time being, or confirmed trustee or trustees for 
the time being, or trustee or trustees for the time being appointed provisionally, shall not 
thereby be deprived of any right or benefit which such mortgagee or mortgagees, or 
incumbrancer or incumbrancers, or such person or persons claiming by, from, through, 
or under him or them, would have had if such release, conveyance, or other assurance had 
not been made j and that any subsequent mortgagee or mortgagees, or incumbrancer or 
incumbrancers, or any person or persons claiming by, from, through, imder, or in trust for 
him or them, shall not be entitled to enforce his or their mortgage or mortgages, or 
incumbrance or incumbrances, as against the mortgaged estate or prior mortgagee or 
mortgagees, or person or persons claiming, or to claim through him pr them, vdthout first 
giving full effect both at law and in equity, to the claim of such prior mortgagee or 
mortgagees, incumbrancer or incumbrancers, or person or persons claiming by, from, 
through, or under him or them, who hath taken or shall hereafter take a release, convey- 
ance, or other assurance as aforesaid, to the full amount of his and their principal and 
interest, and other moneys in and by such prior mortgage or mortgages, incumbrance or 
incumbrances, expressed, or intended to be secured. 

5. And be it endcted. That any order of the Supreme Court aforesaid, whereby the Order of Ck>urt 
estate of any insolvent shall be ordered to be released from sequestration, shall be deemed ^*5re-ve8Un?1SL 
to have had and shall have the effect of re-vesting in the insolvent, all the real and estate in L^l- 
personal property of the insolvent undisposed of, which by virtue of any of the said vent when 
recited Acts or this Act, was vested or shall be vested in any assignee or ajssignees, trustee '^^^'^ifH*"* 
or trustees, of any insolvent estate, in the same manner as if his estate had never been **^^ ^^ 
placed under sequestration. 

6. And be it enacted. That the duly authorized agent of any creditor residing without "^^"J **' absent 
the jurisdiction of the Supreme Court of the said Colony, shall have authority to do all ^JedltorcouSSfST 
acts, matters, and things authorized to be done by any creditor of an insolvent estate^ present, 
under and by virtue of this Act, or of the said recited Acts, or any of them, as fully and 

effectually as such creditor coiUd or might have done if personally present. 

« II , . 

(•) See, hoif eyer, 25 Vic. No. 8, sec. 7, pott. 
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Court may And whereas by the secondly hereinbefore recited Act, the Chief Commisfiioner is 

Bu^nd or grant authorized and directed in certain cases to refuse the insolvent his certificate : Be it 
oertai^Mses. enacted, That in aU cases where, under the proTisions of the said Act, the said Chief 
Commissioner, either at Sydney or Melbourne, shall have refused, or shall hereafter refiue, 
to grant the insolvent his certificate, and the decision of the Chief Commissioner shall 
have been confirmed on appeal by the Supreme Court, it shall be lawful for the said 
Supreme Court, on application to be made by the insolvent, and at the request of the 
majority in number of the creditors who shall have proved in his estate, from time to 
time to alter and to vary, the said decision, and to siispend the said certificate for sudi 
period as to the said Court shall seem reasonable and just, and then grant the same: 
Provided that no such application shall be made until after two years shall have elapsed 
from the dat^of such refusal by the Chief Commissioner. 
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25 Vic. No, 8. An Act to amend the Laws relating to Insolvency. 
• [26th December, 1861.] . 

Wheseas it is expedient to amend the Law relating to Insolvency and the adminis* 
tratiou thereof, in manner hereinafter contained : Be it therefore enacted by the Queen's 
Most Excellent Majesty, by and with the advice and consent of the Legislative Council 
and Legislative Assembly of New South Wales in Parliament assembled^ and by the 
authority of the same, as follows : — 

1. Every payment heretofore or hereafter made by any person before the sequestration 
of his estate under the Act fifth Victoria number seventeen to any creditor for or on 
account of any just debt due at the time of payment shall, except only in the cases herein* 
after mentioned, be and be deemed to have been valid payment, anything in the said 
Act notwithstanding. (*3) 

2. Provided that such creditor, or the person receiving payment on his behalf, shall 
not at the time of payment have known that the debtor was then insolvent, or was by such 
payment rendered insolvent, or that he then contemplated the surrender of his estate as 
msolvent, or that proceedings for causing his estato to be sequestrated had been com- 
menced, or that the payment was a voluntary preference of such creditor to other 
creditors. And notice to the creditor or person so receiving payment of any such matter, 
by whomsoever given, if in accordance with the fact, shall be equivalent to and be deemed 
Qiowledge, in such creditor or person. 

3. Provided also, that nothing in this Act shall extend to any suit or action already 
determined, or commenced before the first day of September, one thousand eight hundred 
and sixty-one, and pending at the passing of this Act, or shall affect any matter or 
question therein. 

4. The Chief Commissioner of Insolvent Estates, sitting in Insolvency, shall have all 
the authority and powers of a Judge of a Court of Record, and the powers and luris- 
diction now vested in and exercised by the Supreme Court or any Judge thereof, m or 
in respect of certain matters in Insolvency, that is to say, — ^the sequestration of estates, 
the release of estates from sequestration, the directing and prosecuting of the examinatioiis 
of insolvents and witnesses, and ordering and enforcing the production of books and 
papers, the ordering of the payment of dividends and of other moneys belonging to 
insolvent estates, the ordering of payments by an insolvent becoming able to satisfy his 
creditors wholly or in part, the approval of accounts, and the confirmation of plans of 
distribution, sluill be and the same are hereby transferred to and vested in the Chief 
Commissioner of Insolvent Estates : subject nevertheless to appeal to the Supreme 
Court, in such manner and upon such terms as the Judges by any General Bules m^de 
by them shall direct. 

5. It shall no longer be necessa^ that the granting, suspending, or refusing by the Chief 
Commissioner of a certificate to any insolvent shall be confirmed by the Supreme Court in 
the first instance ; but every such grant, suspension, or refusal by the said Commissioner 
shall take effect from the chtte thereof, unless reversed or altered by the Supreme Court 
upon appeal ; and every such appeal shall be within twenty-one days, and shall be 
subject to any General Kules made as aforesaid. 

6. Tlie Official Assignees in Insolvency shall be in aU respects as such Assignees under 
the control and direction of the Chief Commissioner. And if at any time it shall 
appear to such Commissioner that any Official Assignee has improperly or unnecessarily 
incurred costs, charges, or expenses in any matter affecting an insolvent estate or its 
administration, he may disallow the same as against the estate, subject nevertheleae to 
appeal to the Supreme Court by the Official Assignee or any other person interested in 
the question, in such manner and upon snch terms as may be provided by any General 
Bules made as aforesaid. 



(^*) See Mackenzie r. Barker (Appeal from to Privy Council), 2, S.C.B.> p. 684 
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7. All sales in Insolvency, effected by or by the order of any Official Assignee, shall, S*J«» In *n«>^ 
unless the Commissioner shall in any case otherwise direct, be by public auction, of which ^®°^* 

six days public notice at the least shall be siven. And no sale by private contract shall* 
*be oompiete until approved under the hand of the Chief Commissioner; 

27 Vio. No. 4. An Act to render valid certain Orders of Sequestration in 

Insolvency. [18th December, 1863.] 

Whebeas certain orders and adjudications ^ave been made bv the Chief Commissioner Preamble, 
of Insolvent Estates, whereby the estates of certain persons have been ordered to be 
placed under sequestration ; and whereas doubts exist as to the validity of such orders 
and adjudications, by reason of the matters required to be proved to the satisfaction of 
the said Commissioner before the making of anv such order or adjudication not having 
been so proved ; and whereas it is expedient to declare such orders and adjudications to 
be valid ; Be it therefore enacted by the Queen's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative Assembly of New 
South Wales in Parliament assembled, and by the authority of the same, as follows : — 

1. All orders heretofore made by the Chief Commissioner whereby tlie estate of any oertain seques- 
person shall have been ordered to be placed under sequestration, and all adjudications trationa vathout 
by the said Commissioner whereby any such estate shall have been adjudged to be JJ^^^^iB"*^ 
sequestrated, shall, be deemed to have been lawfully made, although . the matters ^ 
required to be proved to the satisfaction of the said Commissioner, before the making of 
any such order or any such adjudication,, shall not have been so proved. 

31 Vic. No. 9. An Act to facilitate Proceedings in Insolvency. [12th 

December, 1867.] 

Whebeas it is expedient to remove the difficulties attending proceedings by oertain Preamble. 
Corporations and Joint Stock Companies for the compulsory sequestration of the estates 
of persons indebted to them, but unable or unwilline to satisfy such debts, or who shall 
otherwise commit any act of insolvency, and to facilitate the proof by Corporations and 
Joint Stock Companies of their debts against the estates of insolvent persons, and 
otherwise to facilitiftte proceedings in Insolvency : Be it therefore enacted by the Queen's 
Most Excellent Majesty, by and with the advice and consent of the Legislative 
Council and Legislative Assembly of New South Wales in Parliament assembled, and 
by the authority of the same, as follows : — 

1. The word " Company," in this Act, shall comprehend every partnership whereof Jf^^*^ ^ "S^^ 
the capital is divided or agreed to be divided into shares, and so as to be transferable ""P^oy- 
without the express consent of all the copartners ; and also every Assurance Company or 
association for the purpose of assurance or insurance on lives, or against any contmgency 
involving the duration of human life, or against the risk of loss or damage by fire or by 
storm or other casualty, or against the risk of loss or damage to ships at sea or on 
voyage or to their cargoes, or for granting and purchasing annuities on lives, whether 
such companies, .societies, or institutions shall be Joint Stock Companies, or Mutual 
Assurance Societies, or both ; and also every partnership which, at its formation or by 
subsequent admission (except any admission subsequent on devolution or other act in 
law), shall consist of more than twenty-five members ; and also every Company 
authorized by statute or letters patent to sue and be sued in the name of some .officer or 
person ; and also every Company incorporated by statute or charter. 

2: Wherever under any of the Acts relating to Insolvency, or imder any rule or order Agent of Com- 
made in pursuance thereof, any person is- or shall be authorized or required to take any P^'V^^y P«tl- 
oath, make any affidavit, sign or present any petition foi;the sequestration of the estate ^da"St oT^* 
of his debtor, or for any other purpose, or do any other act, — any person authorized to behalf of Oom- 
sue or be sued for and on behalf of any Company, or the manager or other officer, or the P*°y« 
agent of any Company, may or shall take such oath, make such affidavit, present or sign 
such petition, or do any such other act, for and on behalf of such Company. 

8. Where any creditor or person, who by any of the Acts relating to Insolvency is -^Y* **' *^^'®^* 
entitled to petition for the sequestration of the estate of any person who may have SJjJ^^^ JJJ^ 
committed or shall hereafter commit an act of insolvency, shall be absent from the seouestration. 
Colony, the agent or attorney of such creditor, or person who shall be authorized to ana-make 
receive and recover the debts, property, or effects of such absent creditor or person in »ffl<l*^t. 

this Colony, may sign and present the petition and make the affidavit of the truth of the 
debt, and the cause thereof, required by the said Acts in lieu of such creditor or person : 
Provided always, that the person whose estate is sought to be sequestrated shall have the 
same rights and remedies against any such agent, attorney, or person as he has- under or 
by virtue of any Acts relating to Insolvency aeainst the creditor or person in whose 
name or on whose behalf such proceeding shall be taken ; and every such agent^ 
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9tianej, err wnon shall be liable for the like costs, damgea, and 

cipal wonld hare been if acting penonallj in the matter ; ai^ all 

oitien, and cAher doconients, for the service of which upon the 

made hj anj of the Acts relating to Insolrencr, or anr rnle or cfrder 

thereof, maj be serred upon such agent, attomer, or pencm ; and soA 

the fame force and effect in all respects with regard to such abaemfc 

behalf such proceedings maj have been taken, as if the same had been dnlr served ipai 

suc^ creditor. 
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38 Yic No. 1. An Act to expedite and lessen the expense of pfooeediiigi 

in Insolvency. [25th June, 1874.] (*) 

1. The Insolrency Jurisdiction of the SuprenCie Court or of a Judge theieo^ daH 
continue to be exercised as a superior Court of Record of Law and JSqmtr, and the 
orden in such jurisdiction shall hare the same force as if thej were judgments at hw, or 
decrees in equitj of the said Supreme Court, and such Insolrencj Jorisdicdaa ai 
conferred bj the enactments specified in the Schedule hereto, and to the extent thooi 
expressed, shall be exercised, for and on behalf of the Supreme Court or a Judge therm, 
in the first instance bj the Chief Commissioner of Insolvent Estates, subject to appeal as 
hereinafter provided : And such Chief Commissioner shall, for the purposes of such 

t'urisdiction, and of this Act, hare and maj exercise, cumulatively with any powers now 
>j Uw vested in him, all the powers and authority possessed and exercisable from time 
to time by the Supreme Court or a Judge thereof ; and when sitting in Chambers sodi 
Chief Commissioner shall (in respect to matters cognizable by him in Chambers). hsTe 
the same jurisdiction, powers, and authority, as if he were sitting in open Court: 
Provided nevertheless, that all appeals and applications in Insolvency to the Supreme 
Court, or to a Judge thereof, commenced, or in part heard, at the time of the commence- 
ment of this Act, shall be proceeded with and determined as if- this Act had not been 
fiasserl 

2. Any person aggrieved by anv decision of a District Commissioner of Insolvent 
Estates may appeal therefrom to the C^ef Commissioner ; and it shall be lawful for sndi 
Cliief Commissioner to alter, reverse, or confirm such decision, as if originally heard befiHe 
him : Any order or decision made by the Chief Commissioner, whether in respect of a 
matter brought before him on appeal or not, shall be subject to an appeal to the Supreme 
Court (such Court for the purposes of this Act consisting of two or more Judges thereof), 
on ■u/.'h terms, and within sucn times, as may be now, or from time to time, provided br 
law or general rules of Court : And the said Supreme Court shall thereupon exerdae 
the |)Owers vested in it, as originally exercisable by law, as well as on appeal, and shsU 
luivo all authorities of the Supreme Court relative to the trial of questions of ^ct by juir, 
issue, or otlicrwise. 

3. The general rules of Court as to appeals in Insolvency to the Supreme Court, 
shall be and are hereby required to be made by the Judges of the Supreme Court or anv 
tjirce of them, and the other general rules of Court in Insolvency shall be made by anr 
two Judges of the Supremo Court together with the Chief Commissioner of Insolvent 
Estates ; and all sucn general rules, whether as to appeals or otherwise, shall be laid 
before both Houses of Parliament, within fourteen days if Parliament be then sitting, 
and if not then within fourteen days after the next meeting thereof ; and if either of the 
said llouscs shall, by resolution passed witliin twenf^-eight days after such rules have 
been laid before the said Houses respectively, resolve that the whole or any part of such 
rules ought not to continue in force, in such case the whole or such part thereof as shall 
be included in such resolution shall from and after such resolution cease to be binding. 

4. The Supremo Court, or the Chief CommisBioner, sitting in Court or Chambers, maj 
in all matters before it or him respectively, whether original or on appeal, award, eitha 
out of the insolvent estate, or against any person or persons, such costs as shall be just. 

5. The one hundred and fourth section of tlie Act fifth Victoria number seventeen, 
and the fourth and fifth sections of the Act twenty-second Yictoria number fourteen, 
are hereby repealed. 

6. When under the provisions of the one hundred and thirty-third section of the 
" Companies Act," the Court (as in the said section defined) makes an order for winding 
up a Company, and directs that all subsequent proceedings for winding up the same be 
had and taken before the Cliief Commissioner of Insolvent Estates, thereupon such Chief 
Commissioner shall, subject to appeal as in the said section provided, for the purposes of 
winding up such Company, be deemed to be " the Court" within the meaning of Part 
rV of that Act, and shall have for the purposes of such winding up all the powers of the 
Supreme Court in its Equitable Jurisdiction. 



(*) Although this Act mainly concerns procedure, it has nevertheless been thought 
of such general practical utility that it is printed at length in this collection. 
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7. If any person, having any right or privilege acquired under the second sub-section of ^JJ?*" •',P!?r 
section two hundred and forty-nine of the said Companies Act, should be entitled to and tuSTunSr Act 
shall hereafter institute proceedings and prosecute matters under the eleventh Victoria ii yiot, Ko. 19i. 
number nineteen, the Chief Commissioner of Insolvent Estates shall, subject to appeal as 

in Insolvency, have and exercise the powers of the Supreme Court or a Judge thereof, 
cumulatively with the powers and duties vested in him by law, for the purpose of wind- 
ing Up and generally determining all such proceedings and matters under the said 
last- mentioned Act. 

8. Every attorney and solicitor of the Supreme Court may appq^r and be heard in all Atlornty or 
matters and proceedings before the Chief Commissioner of Insolvent Estates in Court JJ|JJl*' ""^ ^ 
or Chambers, and before the Registrar in Insolvency, without being required to' employ 

counsel : And if any person, not being such attorney or solicitor, shall practise in the 
insolvency jurisdiction of the said Court as attorney or solicitor, he shall be deemed 
guilty of a contempt of Court. 

9. This 'Act shall be styled and may be cited as the " Insolvency Laws Amendment 'l^** 
Act of 1874." 



SCHEDULE. 



Ko. of Act. 



Title of Act. 



Thejurtfldiotion, 

powers, and authority 

conferred by— : 



6 Vic. No. 17. 



7 Vic. No. 19. 



8 Vic. No. 15. 



10 Vic. No. 14. 

11 Vic. No. 19. 
17 Via No. 17. 

17 Vic. No. 32. 

19 Vic. No. 33. 

20 Vic. No. 11. 

20 Vic. No. 24. 

26 Vic. No. 8... 
81 Vic. No. 9... 



An Act for giving relief to insolvent per- 
sons, and providing for the due collection 
administration and distribution of In- 
solvent Estates within the Colony of 
New South Wales, and for the prevention 
of frauds affecting the same. 

An Act to amend an Act intituletl *' An Act 
^^ for giving relief to insolvent persons ^ and 
^* providing for the administration of In- 
" solvent JEstatfiSf and to abolish imprison- 
" mentfor debt." 

An Act to amend an Act passed in the fifth 
year of Her Majesty's reign for the relief 
of insolvent debtors, and also the Act 
latelv passed for amending the same and 
abohshing imprisonment for debt. 

An Act to remove difficulties in the dis 

fosal, administration, and distribution of 
nsolvent Estates ; and Bider thereto. 

An Act for facilitating the winding up of 
Joint Stock Companies, unable to meet 
their pecuniary engagements. 

An Act for the appropriation of unclaimed 
balances in Intestate and Insolvent 
Estates, and for other purpose therein 
mentioned. 

An Act to authorize the Chief Commis- 
sioner of Insolvent Estates to issue 
certificates to insolvents in certain cases. 

An Act, to amend the Insolvent Law of 
Hew iSouth Wales. 

An Act to provide for the deposit in the 
Colonial Treasury of moneys in charge 
of Officers of the Supreme Court. 

An Act to amend so much of the Insolvent 
Acts now in force as relates to directions 
of creditors. 

An Act to amend the laws relating to In- 
.Bol^ency. 

An Act to facilitate proceedings in Insol- 
vency. 



All the unrepealed sections 
of the Act, except section 
7. 



The unrepealed sections, 
except proviso to 8th 
section, and sections 9, 10, 
11, and 12 thereof. 

The unrepealed sections. 



The whole Act. 



The whole Act. 



The whole Act, except sec- 
tions 1 and 6. 



The whole Act. 



The whole Act. 

The whole Act, so far as 
relates to Official Assig- 
nees. 

The whole Act. 



The whole Act. 
The whole Act. 
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LAWS, IMPERIAL (APPLICATION OF, TO COLOXY.) 

9 Geo. IV, c. 83 [26 July, 1828.] 

Lawf of RnglMid 24. Proyided also, and be it further enacted. That all lam and a tml^iL ei in fioni 
^S^^l^f^^ within the realm of England at the time of the passing of this Act (not being inoooHlal 
tioo of Justice, herewith, or with any charter, or letters patent, or onler in pouneil whidmijk 
issued in pursuance hereof), shall be applied in the administrmtion of justiee ia tke 
Courts of Sew South Wales and Van Dieman's Land respectiTclT, ao far as the aw 
can be applied within the said Colonies ; and as often as any doubt sball arise as to tk 
application of any such laws or statutes in the saidCoLomes respectiTidT, itihaDk 
lawful for the Ghovemors of the said Colonies respectivelT, bv ordinances to be Iv 
them for that purpose made, to declare whether such laws or statutes shall be deenn 
to extend to such Colonies and to be in force within the same^ or to make and ^■**Mm 
such limitations and modifications of any such laws and statutes witbin the aid 
Colonies respectively as may 1^ deemed expedient in that behalf : ProTided aluin, 
that in the meantime, and before any such ordinances shall be actnallj made^ it sbA 
be the duty of the said Supreme Court, as often as any such doubts sball arise vfm 
the trial of any information or action, or upon any other {otMseeding before them, to 
adjudge and decide as to the application of any such laws or statutes in the aid 
Colonies respectiyely. 

LEASES. 

32 Hen. 8, c. 28. Lessees to enjoy the Farm against the Tenants in TuL 

[1540.] (") 

imni T^t^^ ^^ ^^ enacted. That all leases hereafter to be made of any manors, lands, tenementi^ or 
bj him which is other hereditaments, by writing indented imder seal, for term of year^ or for tenn d 
seised in the life, by any person or persons being of f uU age of twenty-one years, baring any estste 
^***h ^ h**ikP^*' ®^ inheritance either in fee-simple or in fee-tail; in their own right or in the rig^t d 
^ '"^ * their churches or -wiyes, or jointly with their wives, of any estate of inheritanee^ 

made before the coverture or after, shall be good and effectual in the law against the 
lessors, their wives, heirs, and successors, and every of them, according to such estate as 
is comprised and specified in every such indenture of lease, in like manner and fonn as 
the same should have been if the lessors thereof, and every of them, at the time of 
the making of such leases, had been lawfully seised of the same lands, tenements, and 
hereditaments comprised in such indenture, of a good, perfect, and pure estate of fee- 
simple thereof, to their own only uses. 
Specift] observa- 2. Provided always. That this Act or anything contained shall not extend to any 
beSSle'S^ *** leases to be made of any manors, lands, tenements, or hereditaments being in the handi 
tenants in taD. of any fermor or fermors by virtue of any old lease, imless the same old lease be 
or of the wife s expired, surrendered, or end^ within one year next after the making of the said nev 
^^"^ lease ; nor shall extend to any grant to be made of any reversion of any manon» 

lands, tenements, or hereditaments ; or to any lease of manors, lands, tenements^ or 
hereditaments, which have not most commonly been letten to ferm, or occupied by the 
fermors thereof by the space of twenty years next before such lease thereof made; 
nor to any lease to be made without impeachment of waste ; nor to any lease to be made 
above the number of twenty-ono years, or three lives at the most, from the day of 
making thereof ; and that upon every such lease there be reserved yearly during the 
same lease, due and payable to the lessors, their heirs and successors, to whom the same 
lands shoiild have come after the deaths of the lessors if no such lease had been thereof 
made, and to whom the reversion thereof shall appertain according to their estates and 
interests, so much yearly firm or rent, or more, as hath been most accustomably yielden 
or paid for the manors, land, tenements, or hereditaments so to be letten within 
twenty years next before such lease thereof made ; and that every such person and 
persons to whom the reversion of such manors, lands, tenements, or hereditaments so to 
. be letten shall appertain as is aforesaid, after the deaths of such lessors or their heirs, 
shall and may have such like remedy and advantage to all intents flud purposes against 
the lessees thereof, their executors and assigns, as the same lessor should or might have 
had against the same lessees : so that if the lessor wese seised of any speciid estate- 
tail of the same hereditaments at the time of such lease, that the issue or heir of that 
special estate shall have the reversion, rents, and services reserved upon such lease after 
the death of the said lessor, as the lessor himself might or ought to have had if he had lived. 
Jl****?^^^ 3. Provided alway. That the wife be made party to every such lease which hereafter 
wife of the wife's shall be made by her husband of any manors, lands, tenements, or hereditaments, being 
lands. • the inheritance of the wife ; and that every such lease be matfe by indenture in the 

(^) This statute is referred to as being in force in this Colony in SempiU y. JRatk* 
lei^h, 4, S.C.B., p. 190. 
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name of tlie husband ancT his wife, and she to ^eal to the same ; and that the ferm and 
rent bo reserved to the husband and to the wife, and to the heirs of the wife according 
to her estate of inheritance in the same ; and that the husband shall not in anywise 
aliene, discharge, grant, or give away the same rent reserved, or any part thereofi longer 
than during the coverture, without it be by fine levied by the said nusband and wife ; 
but that the same rent shall remain, descend, revert, or come, after the death of such 
husband, unto such person or persons and their heirs, in such manner and sort as the 
lands so leased should have done if no such lease had been thereof made. 

4. Provided also. That this Act extend not to give any liberty or power to any person Leases of femii. 
or persons to take any more ferms, leases, or takmgs of any manors, lands, tenements, or 
other hereditaments, than he or they should or might lawfully have done before tha 
making 9f this Act j nor extend to give any liberty or powdr to any parsOn or vicar of 
any church or vicarage, for to make any lease or graiit 01 any of their messuages, lands, Jf^^^iJSJSJ" 
tenements, tithes, profits, or hereditaments belonging to their churches or vicarages, ^^ c»rag«». 
otherwise, — or in any other manner than they should or might have done before the 
making of this Act, any thing contained in this Act to the contrary notwithstanding. 

6. And moreover, for certain consideration be it enacted, That no fine, feoffment, or The husbAnd's 
other act or acts hereafter to be made, suffered, or done by the husband only, of any '^^^ ?^» 
manors, lands, tenements, or hereditaments, being the inheritance or freehold of his i^^ji ^^^i ^^^ 
■wife during the coverture between them, shall in anywise be or make any discontinu- piejudioeheror 
ance thereof, or be prejudicial or hurtful to the said wife or to her heirs, or to such as '^^ he\n. 
Bhall have right, title, or interest to the same by the death of such wife or wives ; but 

that the same wife and her heirs, and such other to whom such right shall appertain 
after her decease, shall and . may then lawfully enter into all such manors, lands, tene- 
ments, and hereditaments according to their rights, and titles therein, — any such fine, 
feoffment, or other act to the contrary notwithstanding, fines levied by tlio husband 
and wife (whereimto the said wife is party and privy) only, except. » 

7. Provided furthermore. That this clause or Act extend not to give any liberty to Leases made by 
any such wife, or to her heirs, for to avoid any lease hereafter to be made, of any the ^J **^Hf °? 
inheritance of the wife by her husband and her for term of ono-and-twonty years or Jerit^oe of tt»e 
imder, or any her inheritance for term of three lives at the uttermost, whereupon as much wife. 

yearly rent or more is or shall be reserved and yearly payable during the same lease as 
was at aiiy time therefor yielden or paid within twenty .years next before the making, of 
any such lease, according to the tenor of this present Act, anything therein contained 
to the contrary notwithstanding. 

LEASES FACILITATION. 

1 1 Vic. No. 28. An Act to facilitate the granting of Leases. [1st October, 

1847.] 

Whbbbas it is expedient to facilitate the leasing of lands and tenements : Be it enacted When the words 
by His Excellency the Governor of New South Wales, with the advice and consent of of oolamn L of 
the Legislative Council thereof. That whenever any partv to any deed made according to dule^DU)y»a *" 
the tenor and effect of the form set forth in the first Schedule to tliis Act, or whenever the deed to have 
any party to any other deed which shall be expressed to be made in pursuance of this the same effect 
Act, shall employ in such deed respectively any of the forms of words contained in Jfiumt!*Il*wMa 
column I of the second Schedule hereto annexed, and distinguished by any number inBerted. 
therein, such deed shall be taken to have the same effect, and be construed as if such party 
had inserted in such deed the form of words contained in column II of the same Schedule, 
and distinguished by the same number as is annexed to the form of words employed by 
■uch party, but it shall not be necessary in any such deed to insert any such number. 

2. That every such deed, unless any exception be specially made therein, shall be held Deed to include 
and construed to include all out-houses, buildings, bams, stables, yards, gardens, cellars, ftU houses, Ac 
ancient and other lights, paths, passages, ways, waters, watercourses, liberties, privileges, 
easements, profits, commodities, emoluments, hereditaments, and appurtenances whatso- 
ever, to the lands and tenements therein comprised belonging or in anywise appertaining. 

8. That in taxing any bill for. preparing and executing any deed under this Act, or Remuneration 
which might be prepared under this Act, it shall be lawful for the proper taxing officer fop deed under 
of the Supreme Court, and he is hereby required, in estimating the proper sum to be ]^\y lenffUi*** 
chareed for such transaction, to consider, not the length of such deed, but only the skill ©nly. 

and laboiir employed and responsibility incurred in the preparation thereof. 

4. That any deed, or part of a deed, which shall fail to take effect by virtue of this Deed not taking 
Act, shall nevertheless be as valid and effectual, and shall bind jthe parties thereto, so far effect by this Act 
as the rules .of Law and Equity will permit, as if this Act had not been made. *® ^*"*' 

6. That in the construction, and for the purposes of this Act and the Schedules Ck>n8tniction 
hereto annexed, unless there be something in the subject or context repugnant to such clause, 
construction, the word ** lands" shall extend to all tenements and hereditaments or any 
vndiyided part or share therein respectively ; and every word importing the singular 
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Schedules, Ac, 
part of Act 



number only sliall extend and be applied to seyeral penonr or tTiings aa well u ov 
person or thing and the converse ; and eyeiy word importing the mainline gender ooh 
shall extend and be applied to a female as well as a male ; and the word '* party" ihi& 
mean and include any body politic, or corporate, or oollegittfce, as well as an individoiL 

6. That the Schedules and the directions and forms therein contained shall be deemed 
and taken to be parts pf this Act. 

SCHEDULES REFERRED TO. 
The Fibst Schedule. 

This indenture made the day of , one thousand eight hondnd 

and forty (or other year) in pursuance of an Act to fficilitate the granting of lenei 

between (here insert the names of the parties^ and recitalSy if amyj, witnesseth, that the aid 
(lessor J or (lessors) doth or do demise unto the said (lessee) or (lessees), his (or their) 
heirs, or executors, administrators, and assigns, as the case may be, all, &c., (pareds) ism 
the day of , for the term of* thence ensuing, yielding tnd 

paying therefor, during the said terin, the rent of (staie the rent and mode of ptq^medj. 
In witness whereof the said parties hereto have hereunto set their hands and setk, 

The Second Schedttlb. 

Directions as to the Forms in this Schedule. 

1. Parties who use any of the forms in the first column in this Schedule may substitute 
for the words " lessee" or " lessor" any name or names, and in every such case ooiresponding 
substitutions shall be taken to be made in the corresponding forms in the second oolnnm. 

2. Such parties may substitute the feminine gender for the masculine, or the jdurd 
number for the singuhir, in the fomis in the first column of this Schedule, and oorrespcynd- 
ing changes shall be taken to be made in the corresponding forms in the second cohum. 

3. Such parties may fill up the blank spaces left in the forms 4 and 5, in the fiirt 
column of this Schedulo so employed by them, with any words or figures, and the woidi 
or figures so introduced shall be taken to be inserted in the corresponding blank spaces 
left in the forms embodied. 

4. Such parties may introduce into, or annex to, any of the forms in the first oolnnm, 
any express addition to, exceptions from, gr express qualifications thereof, respectiYely, and 
the like additions, exceptions, or qualifications shall be taken to be made from or in the 
corresponding forms in the second column. 

5. Where the premises demised shaU be of freehold tenure, the ooTenants 1 to 10 shall 
be taken to be made with, and the proviso 11 to apply to, the heirs and assigns of the 
lessor ; and where the premises demised shall be of leasehold tenure, the covenants and 
proviso shaU be taken to be made with and apply to the lessor, his exeontors, administxa- 
tors, and assigns, imless otherwise stated. 



Column 1. 

1. That the said (lessee) covenants with 
the said (lessor) to pay rent ; 



£^ 



2. And to pay taxes ; \j ^-^ 






3. And 



to repair; Cv^"^ ( \ 



Column 2. 

1. And the said lessee doth hereby, for 
himself his heirs, executors, administraton, 
and assigns, covenant with the said lessor, 
that he the said lessee, his executors, admin* 
istrators, and assigns will, during the said 
term, pay imto the said lessor the rent 
hereby reserved, in manner hereinbefon 
mentioned, without any deduction whateo- 
ever. 

2. And also will pay all taxes, nttB, 
duj^eSi and assessments whatsoever, now 
charged, or hereafter to he charged, upon 
the said demised premises, or upon the aaid 
lessor, on account thereof. 

3. And also will during the said term, 
well and sufficiently repair, maintain, pave, 
empty, cleanse, amenc^ emd keep the said • 
demised premises, with the appiurtenaooes, 
in good and substantial repair, together 
with all chimney-pieces, windows, doom, 
fastenings, water-closet^ eistems, parti- 
tions, fixed presses, shelves, {lipes, piunpi» 
pales, rails, locks and l^eys, and aU. other 
fixtures and things which at any' time dw> 
ing the said term shall he erected and 
made, when, where, and bo often aaneed 
shall be. 
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Column 1 — oonHmied, 
. And to paint outside every year 



And to paint and paper inside eyeiy 
year; 



. And to insure from fire in the joint 
les of the said (lettor) and the said 
we); 



. And that the said (lessor) may enter 
. view state of repair, and that the said 
see) will repair according to notice. 



t. That the said (lessee) will not use pre- 
les as a shop ; 



Column 2 — continued, 

4. And also that the said lessee, his exe« 
outers, administrators, and assigns, will, in 
every year in the said term, paint 
all the outside wood-work and iron-work 
belonging to the said premises with two 
coats of proper oil-colours, in a workmanlike 
manner. 

5. And also that the said (lessee), his 
executors, administrators, and assigns will, 
in every year, paint the inside wood, 
iron, and other works, now or usually 
painted, with two coats of proper oil-colours, 
m a workmanlike manner ; and also to 
re-paper, with paper of a quality as at 
present, such parts of the premises, as are 
now papered ; and also wasn, stop, whiten, 
or colour such parts of the said premises 
as are now plastered. 

6. And also that the said lessee, his exe- 
cutors, administrators, and assigns, will 
forthwith insure tlie said promises hereby 
demised to the full value thereof, in some 
respectable Insurance Office, in the joint 
names of the said lessor, his executors, ad- 
ministrators, and assigns and the said lessee, 
his executors, administrators, and assigns, 
and keep the same so insured during the 
said term ; and will, upon the request of the 
said lessor, or his agent, show the receipt for 
the last premium paid for such insurance 
tcfr every current year ; and as often as the 
said premises hereby demised shall be 
burnt down or damaged by fire, all and 
every the sum or sums of money which 
shall be recovered or received by the said 
(lessee), his executors, administrators, or 
assigns, for or in respect of such insurance, 
shaU be laid out ana expended by him in 
building or repairing the said demised pre- 
mises, or such parts thereof as shall be 
burnt down or damaged by fire as aforesaid. 

7. And it is hereby agreed, that it shaU 
be lawful for the saia lessor and his agents, 
at all seasonable times during the said term, 
to enter the said demised promises, to take 
a schedule of the fixtures and things made 
and erected thereupon, and to examine the 
condition of the saia premises ; and further, 
that all wants of reparation which upon 
such views shall be found, and for the 
amendment of which notice in writing 
shall be left at the premises, the said lessee, 
his executors, administrators, and assigns 
will, within three calendar montlis next 
after every such notice, well and sufficiently 
repair and make good accordingly. 

8. And also that the said lessee, his exe- 
cutors, administrators, and assigns, will not 
convert, use, or occupy the said premises, 
or any part thereof, into or as a shop, ware- 
house, or other place for carrying on any 
trade or business whatsoever, or suffer the 
said premises to be used for any such pur- 

Eose, or otherwise than as a private dwel- 
ng-house, without the consent in writing 
of the said lessor. 
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Colurnn 1 — continued. 
9. And will not assign without leare ; 



10. And that ho will leave premiBes in 
good repair. 



11. Proviso for re-entry by the said les- 
sor on non-payment of rent or non-per- 
formance of covenants. 



12. The said (lessor) covenants with the 
said (lessee) for quiet enjoyment. 



Ooltunn 2 — eomUnued, 

9. And also that the said (lu99e) ibdl 
not, nor wUl, during the said tezm, aaap, 
transfer, or set over, or otherwise bj aj 
act or deed procure the said prandaei, a 
any of them, to be assigned, tramferaed^flr 
set over unto any person orpenonivhofr 
soever, without the consent in writogoC 
the said (lessor), his executors, adomfflte 
tors, or assigns first had and obtamed. 

10. And further, that the said (2mm) 
will, at the expiration or other sooner dfltah 
mination of the said term, peaoesiUj wv 
render and yield up unto tne sud ^iior 
the said premises hereby demised, wifiitiM 
appurtenances, together vrith all buildiiig^ 
erections, and fixtures now or hensfter to 
be bunt or erected thereon; in good ud 
substantial repair and condition in all xes* 
pects, reasonable wear and tear and dasnp 
by fire only excepted. 

11. Provided always, and it is expred^ 
agreed, that if the rent hereby reserFed, or 
any part thereof, shall be unpaid for fifteea 
days after any d the days on which tiM 
same ought to have been paid (althoodk 
no f ormid demand shall have been nue 
thereof), or in case of the breach or non- 
performance of any of the ooyenants ud 
agreements herein contained cm ihid put 
of the said lessee, his executoiB, adxnmii- 
trators,and assigns, — then, andineitliffof 
such cases, it shall be law^fnl for the mid 
lessor, at anj^ time thereafter, into lod 
upon the said demised premises, or aaj 
part thereof in the name of the whok^ to 
re-enter, and the same to have again, xv* 
possess, and enjoy as of his or their formor 
estate, anything hereinafter contained to 
the contrary notwithstanding. 

12. And the lessor doth hereby, for hiB- 
self , his heirs, executors, adminiBtnitorB,aad 
assigns, covenant with the said lessee, Im 
executors, administrators, and assigns, tint 
he and they, paying the rent heseby » 
served, and performing the covenants lun- 
inbefore on his and meir .part contained, 
shall and may peaceably possess andoijay 
the said demised premises for the taisn 
hereby granted, without any interraptioB 
or disturbance from the said lessor, hii 
executors, administrators, or assigns, or aoj 
other person or personslawfnlly elainiingty, 
from, or under him, them, or any of than. 
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MARRIAGE. 

19 Yic. No. 30. An Act to amend and consolidate the laws offectdng the 

Solemnization of Marriage. [30th November, 1866.] 

Whebeas it is expedient to amend and consolidate the laws relating to the Solenmiatioa 
of Marriage in this Colony : Be it enacted by His Excellency the GJovemor of "New SonUi 
Wales, by and with the advice and consent of the Legislative Council thereof, as f oDows :— 
1. This Act shall conmienco on the first day of March, one thousand eiffht hundred 
and fif ty-six,~on and from which day the Acts of Council enumerated in Sie Schedule 
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hereto marked A shall b^ repealed, except as to marriages solemnized, and things law- 
fully done by yirtue of any such Act, berore that day. 

2. "No marriaees shall be celebrated except by some minister of region, ordinarily By whom ooAr- 
officiating as sucn, whoso name, designation, and usual residence shall have been registereo, "^^^^^ 
«nd shall then continue registered, in the office of the Registrar General for marriages in ^ ^ 
Sydney. 

3. Provided that, where the parties to be married shall, before the Registrar for Marriages Declaration of 
of the district within which the intended wife ordinarily resides, sign a declaration in the SSS^tRMSl' 
form set forth in the Schedule to this Act marked B, the marriage may be celebrated trar. ° ^*^ 
between such parties by such District Registrar, in the form of words set forth in the Schedule 

hereto marked C, to be repeated and signed by the parties to such marriage, respectively. 

4. No marriage shall be celebrated, until after a declaration (upon oath or solemn Banns or Lioense. 
affirmation) shall have been made before some surrogate for licenses, or before the 

Minister or District Registrar celebrating the marriage, by each of the parties ti be mar- 
ried, in the form set forth in the Schedide hereto marked D. 

5. Every marriage which shall be celebrated by any such Minister or Registrar as Essentials for 
aforesaid, after oath or solemn affirmation so made, shall be a legal and valid marriage, to marriaife. 
all intents and purposes ; and no other marriage, except as hereinafter provided, shall be 

valid for any purpose. 

6. Provittea that no marriage in fact shall be avoided by reason only of the same Provision for 
having been celebrated by a person not being a Minister or ordinarily officiating Minister ^Jj^" special 
of Religion, if either of the parties to the marriage shall at the time bond fide have 

believea that he was such ordinarily officiating Minister. 

7. Every marriage shall be celebrated in the presence of two witnesses at least, who Witnesses and 
shall sign a certificate, which shall be also signed by the Minister or Registrar celebrating ce^^***®* 
the marriage and by the parties thereto, and shall be legibly written (or partly written 

and partly printed) in the form contained in the Schedule hereto marked E ; and such 
Minister or Registrar shall deliver a copy of such certificate, immediately after the mar- 
re, signed by himself, to one of the parties to the marriage ; and the said Minister shall, 
withm one month thereafter, transmit the original certificate to the Registrar of the Dis- 
trict within which such marriage was celebrated. 

8. Nothing in this Act shall extend to any marriage between parties of whom both Quakers and 
shall be Quakers or Jews. A certificate of every such marriage shall nevertheless, within ^^* 

ten days next following, be transmitted to the Registrar of the District within which it was 
oelebrated, by the person celebrating the marriage or by one of the parties thereto, stating 
the date and place of such marriage, and the name, designation, and usual residence 01 
each of those parties. 

9. Every marriage oelebrated between parties being both Quakers or both Jews, shall Such marrlsctM 
be as legal a-nd valid as if duly solemnized under the provisions of this Act, — if such mar- ^^*** 

riage was, when celebrated, a valid marriage according to the usages of the Quakers or 
Jews, as the case may be. 

10. If either party to any intended marriage, not being a widower or widow, shall be Consent in ease 
under the age of twenty-one years, such marriage shaU not take place without pro- **' niiaority. 
duction to the Minister or Registrar about to celebrate the same of the written consent 

of the &ther of such party, if within the Colony; or if not within the Colony, then of a 
guardian appointed by tne father ; or if there be no such guardian in the Colony, 
then of the mother of such party if within the Colony j or where there is no such parent or 
guardian in the Colony, or he or she is incapable of duly consenting, by reason of 
distance, habitual intoxication, or mental incapacity, then the written consent of some 
Justice of the Peace appointed for that purpose as hereinafter mentioned : Provided 
that such Justice shall make inquiry on oath as to the facts and circumstances of the 
case, before giving such consent. 

11. For the purposes mentioned in the foregoing section, the Judges of the Supreme Judgres to 
Court shall appoint, from time to time, one or more Justice or Justices of the Peace in JPPoint persons 
every Registrar's District, who shall, by virtue of such appointment, give consent in such cexSSwises. 
cases as aforesaid ; every such appointment to be notified by the said Judges in the New 

South Wales Government Gazette. 

12. When any marriage shall be celebrated, upon the production of any such written Consent to be 
consent as, aforesaid, a statement of the fact of such consent shall be indorsed on the cer- c'J^S^jlf ** 
tificate of such marriage, and on the copy thereof, signed respectively by the Minister or 
Registrar celebrating uie same. 

13. No marriage 5iall be deemed to have been unduly celebrated, by reason only of Certalnnmr- 
any mere defect or error in the declaration made respecting the same, where the identity S^J* * 
of the parties to the marriage shall not be in qiiestion. 

14k EveiT marriage celebrated in this Colony before fhe commencement of this Act, Confirming all . 
by any Mmister of Religion or person ordinarily officiating as such, shall be, and be existing mar- 
deMyiea to hate been from the time of the celebration thereof, a perf ectlv legal and valid "**^ 
marriap^e (notwithstanding any non-compliance with forms, or other irregularity 
attendmg the celebration) » to all intents and purposes, 
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Certain nuur- 15. Provided that nothmg in the preyiouB sedaon, or in the fifUi seetkm of this JUi, 

r^s not made ^y^^ legalize any marriage declared or made (or which shall hereafter be dedand or 
made) invalid bj any competent Court or by Act of ConncQ'; nor any maniagB idun 
either party thereto had another wife or husband then living ; nor any marriage wludi 
would have been or would be void but for those sections, by reason of ie]ationsh^,liii- 
dred, or alliance, or of fraud or incapacity to contract marriage ; ikar any marriage idun 
(the same being at the time of its celebration invalid) either of the parties thereto flbJl 
afterwards, and before the passing of this Act, have intermarried with some other penoa. 

16. A copy of the registry of any nnarriage, in the office of the Begiatrar Genenl, 
under his hand, shall be received as evidence, in all proceedings civil and criminal, of the 
fact of such marriage having been duly celebrated, — until the contrary be shown. 

17. [Punishment for unlawful celebration of marriage.] 

18. [Solemn aflirmation. False statements deemed perjury.] 

19. 'Ptonishment for wilfully marrying minors.] 

20. iPunishment for forging any consent, certificate, &c.] 

21. [Non-registration of Mmisters' name.] 

22. [Penalty upon omission to transmit certificate of marriage.] 



Registration 
proof of mar- 
riage. 



SCHEBTJLE A. 
Acts Befbaled. 



6 Oeo. rV No. 21. 

6 William IV No. 2. 

7 William IV No. 6. 

2 Vic. No. 13. 

8 Vic. No. 7. 

3 Vic. No. 23. 

4 Vic. No. U. 



Passed 1st November, 1826. 
4th July, 1834. 
6th Aug:ast, 1836. 
29th August, 1838. 
6th September, 1839. 
19th November, 1839. 
23rd September, 1840. 



SCHEDTJLE B. 

Fosic OF Dbclabation to Aitthgbizb Makutaqb bxfobb Dibtbiot Bboistbab. 

Wb, Thomas Williama, of (utual place of residence and designation or employmeti^ 
and Mary Sdwardsy of (usual place of residence and employment ^ do hereby dedaze 
that we are desirous of being married, but that we conscientiously object to be -mairied 
by a Minister of Religion [^Or ''but that there is no Minister of JEteligion aooesBiUs 
for the purpose of solemnizing our Marriage"]. 
Signed bv the parties this day *) 

of 18 before me — j (iSS^no^ifrw.) 



SCHEDULE C. 

FOBIC 07 MABBTA&B BEPOBB BBaiSTBAB. 

I, Thomas Williams, of (usual place of residence and designoHon or empHoymmd^ 
do hereby declare in the presence of A.B., Registrar of Maniages for the Bismct dt 
Sathurstf that I take Mary Edwards, of (usual place of residence and deaignaUon or 
employment) y to be my lawful wife : And I, the said Mwry JEdwards, do declare that I 
take we said TJiomcts WilUams to be my lawful husband. 

{Stgnaktret.) 

SCHEDULE D. 
Dbclabation bbbobb SuBBoaATE, Distbiot BEaiSTBAB, ob Mivisxkb. 

If Tluymas Williams^ of (usual place of residence and designation or employmeni^t 
being duly sworn, do, on my oath declare (or if objecting to take an oath " djo solemnly 
and sincerely declare and affirm"), that I believe there is no impediment or lawful 
objection bv reason of any kindred relationship or alliance, or anv former marriage, or 
the want oi consent of parents or guardians, or any other lawful cause, to my bomg 
married to (Mary Edwards), of (usucd place of residence and designation or employ- 
ment)f daughter of (James Edwards), of (usual or last place of residence and designation) 

(Signature of Tkomoi WUUami.) 
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And I, the said {Mary Edwards), do on mj oath declare {or do solemnlj and 
Bincerely declare and affirm), that I belieye there is no impediment or lawful objection by 
any such reason or other lawful cause as aforesaid to my being married to the said 
(Thomaa Williams), 

{SignaCure of Mary JEdwards.) 

Declared and sworn (or ** cmd affirmed^*) by both 
the parties named this day of 

18 before me — 

{Signature and DeaigfuUion) 



:i 



SCHEDULE E. 

CbBTIPIOATB of MARUTAaB. 

I {name of Minister or Registrar) , being {designaiiofC) , do hereby certify that I hare this day 
at {place) duly celebrated marriage between {name designation and residence of husband) 
and {name designation and residence of wife) after declaration duly made as by law required. 
Dated this day of 18 

Signature qf Minister or Registrar. 
Signatures of Parties to Marriage — A.B. 

CD. 
E.F. 

Signatures of Witnesses — G-.H. I.E. 



MAREIED WOMENS' REVERSIONARY INTERESTS IN 

PERSONALTY. 

39 Vio. No. 25. An Act to enable Married Women to dispose of Reveiv 
sionarj Interests in Personal Estate. [10th March, 1876.] 

Bb it enacted by the Queen's Most Excellent Mi^esty by and with the adyioe and 
consent of- the Legislative Coimcil and Legislatiye Assembly of New South Wales in 
Parliament assembled and by the authority of the same as follows : — 

1. It shall be lawful for every married woman by deed to dispose of every future or Mwrried women 
reversionary interest, whether vested or contingent, of such married woman, or ^©r JJJeiSSlarv**' 
husband in her right, in any personal estate whatsoever to which she shall be entitled interest inper- 
under any instnunent, (except such a settlement as hereinafter mentioned), and also to sodaI estate, 
release or extinguish any power which may be vested in or limited, or reserved to her in 

regard to any such persoxial estate, as fully and efPectually as she could if she were a 
femme sole, and also to release her right or equity to a settlement out of any personal 
estate to which she, or her husband in her right, may be entitled, in possession, under 
any such instrument as aforesaid, save and except that no such disposition, release, or 
extinguishment shall be valid imless the husband concur in the deed by which the same 
shall be effected, nor imless the deed be acknowledged by her as hereinafter directed : 
Provided always that nothing herein contained shall extend to any reversionary interest 
to which she snail become entitled by virtue of any deed, will, or instrument by which 
she shaU be restrained from aUenating or affecting the same. 

2. Every deed to be executed by a married woman for anv of the purposes of this ^ow deeds to be 
Act, shall be acknowledged by her, and be otherwise perfected in the manner, in and by Mknowledged. 
the Act seven Victoria number sixteen, prescribed tor the acknowledgment and per- 
fecting of deeds disposing of interests of married women in land. 

3. Jrrovided always that the powers of disposition given to a married woman by this Powers viven not 
Act shall not interfere with any power which, independently of this Act, may be vested to interfere with 
in, or limited, or reserved to her so as to prevent her from exercising such power in any ^ ^ powers. 
case, except so fiur as by any disposition made by her imder tms Act, she may l>e 

preventea from so doing in consequence of such power having been suspended or 
extinguished by such disposition. 

4k Provided always that the powers of disposition hereby given to a married woman Marriage settle- 
shall not enable her to dispose of any interest in personal estate settled upon her by any S^^Sd^tS. 
settlement or agreement for a settlement made on the occasion of hsr marriage. 
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MORTGAGES. 

7 Geo. II c. 20. An Act for the more easy Eedemption and FoFedofiare 

of Mortgages. [1733.] 

[See this Act in Chitty's collection, snb. title " Mortgages." Its short effect is to gire 
jimsdiction to Courts of Law (similar to that exercisable in a Court of Eqi^) 
where there has been payment or tender, by the mortgagor, of principal, interest, 
and costs, viz., to consider such payment as a discharge of' the mortgage, and to 
compel mortgagee to re-assign and deliver the mortgage securities to mortgagor.] 

MORTGAGES (CLANDESTINE). 

4 William and Mary, c. 16. An Act to prevent frauds hy dandesdne 

Mortgages. [1692.] 

Whebeas great frauds and deceits are too often practised by necessitoiis and evil- 
disposed persons in borrowing of money, and giving judgments, statutes, and recog- 
nizances privately for securing the repayment of the said money, and the same persoDB 
do afterwards borrow money upon security of their lands of otlier persons, and do not 
acquaint the latter lender thereof with the same, whereby such late lender is very often 
in danger to lose his whole money, or forced to pay ofl^ the .debts secured by the late 
judgments, statutes, and recognizances, before they can have any benefit of the said 
mortgages : And whereas divers persons do mortgage their lands more than once, 
without giving notice of their first mortgage, whereby lenders of money upon second or 
after mortgage, do often lose their moneys and are put to greisit charges in suits and 
otherwise : For remedy whereof, and preventing the same as much as may bo for the 
future, — 
Debtor upon 2. Be it enacted by the King's and Queen's most excellent Majesties, by and witli 

Judpient, &c, the advice and consent of the Lords Spiritual and Temporal, and the Commons in this 
of^othCTupon' pj^esent Parliament assembled, and by the authority of the same. That if any 
a mortgage, person or persons, from and after the first day of May, one thousand six hundred 
^thout notice and ninety-three, shall borrow any money, or for any other valuable consideration 
to toe ^?°^°* ^^^ *'^® payment thereof, voluntarily give, acknowledge, permit, or suffer to be 
eagee, shall lose entered, against him or them, one or more judgment or judgments, statute or 
his equity to statutes, recognizance or recognizances, to. any person or persons, creditor or creditors ; 
redeem. ^j^^ j£ ^]^q ^^ borrower or borrowers, debtor or debtors, shall afterwards take up or 

borrow any other sum or sums of money of any other person or persons, or for other 
valuable consideration become indebted to such person or persons, and for securing the 
re-payment or discharge thereof shall mortgage his, her, or their lands or, tenements, or 
any part thereof, to the said second or other lender or lenders of the said money creditor or 
creditors, and shall not give notice to the said mortgagee or mortgagees of the said 
. jiidgment or judgments, statute or statutes, recognizance or recognizances, m writing 
• • under his, her, or their hand or hands, before the execution of 3ie . said mortgage or 
mortgages ; unless such mortgager or mortgiagcrs, his, her, or their heirs, upon noticd to 
him, her, or them given by the mortgagee or mortgagees of the said lands and ienements, 
his, her, or their heirs, executors, administrators, or assigns, in writing under his, her, 
or their hands and seals, attested by two ot more sufficient witnessed, of any such former 
judgment or judgments, statute or statutes, recognizance or recognizances, shall, within 
six months, pay off and discharge the said judgment or judgments, statute or statutes, 
recognizance or recognizances, and all interest and chaises due thereupon, aiid cause or 
procure the same to be vacated or discharged by record ; that then the mortgager or 
mortgagers of the said lands and tenemente, his, her, or their heirs, executors, adihinis- 
trators, or assigns, shall have no benefit or remedy against the said mortgagee or mort- 
gagees, his, her, or their heirs, executors, administrators, or assigns, or any of th^m, in 
equity or elsewhere, for redemption of the said lands and tenenaents or any part thereof; 
but the said niortgagee or mortgagees, his, her, or their heirs, executors, administrators, 
and assigns, shall and may hold and enjoy the said lands and tenements, for such estate 
and term therein as were or was granted tx> the said mortgagee or mortgagees, .against 
the said mortgager or mortgagers, and all person and persons lawfully claiming from, 
. by, or under him, her, or them, freed from equity of redemption, and as fully to all 
intents and purposes whatsoever as if the same had been purchased absolutely and 
without any power of liberty of redemption. 
Person mort- 3. And be it further enacted, by the authority aforesaid, That if any person or persons 

gaging twice who hath once mortgaged, or, from and after the said first day of May, shall mortgage any 

th**fi!™t"^(M*!^ ^*^^^ ^^ *®^®"^®^*^® *** *°y P®^^'^ °' persons, for security of money lent or othervnse 

gage loses his accrued or become due, or for other valuable considerations j and if the said mortgager 

eqtd^. or mortgagers shall again mortgage the same; lands or tenements, or any . part thereof, 

to any other person or persons for valuable considerations (the said former mortgage 
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being in force and not discharged), and shall not discover to the said second or other 
mortgagee or mortgagees, or some or one of them, the former mortgage or mortgages, in 
"writing under his or their hands, that then, — and in those cases also, the said mortgager 
or mortgaffersj his, her, or their heirs, executors, administrators, or assigns, shall 
haye no rehef or equity of redemption against the said second or after mortgagee or 
mortgagees, his, her, or their heirs, executors, administrators, or assigns, upon the said 
after mortgage or mortgages ; but that such mortgagee or mortgagees, his, her, or their 
heirs, executors, admimstrators, and assigns, shall and maj hold and enjoj such more 
than once mortgaged lands and tenements, for such, estate and term therein as were or 
was granted and conveyed bj the said mortgager or mortgagers, against him, her, or 
them, his, her, or their heirs, executors, or administrators respectively, freed from equity 
of redemption, and as fully to all intents and purposes as if the same had been an 
absolute purchase, and without any power or liberty of redemption. 

4. Provided always, and be it f urtner enacted by the authority aforesaid, That never- Under mort- 
theless, if it so happen, there be more than one mortgage at the same time made by any fi:agees may 
person or persons to any person or 'persons, of the same lands and tenements, the "^®<'°*- 

■ several late or imder mortgagees, his, her, or their heirs, executors, administrators, or 
assigns, shall have power to redeem any former mortgage or mortgages upon payment of 
the principal debt, interest, and costs of suit to the prior mortgagee or mortgagees, his, 
her, or their heirs, executors, administrators, or assigns — anything herein contained to 
the contrary thereof in anywise notwithstanding. 

5. Frbvided always. That nothing in this act contained shall be construed, deemed, or Dower aaved. 
extended to bar finy widow of any mortgager of lands or tenements from her dower and 

right in or to the said lands, who did not legally join with her husband in such mort- 
gage, or otherwise Awfully bar or exclude heriself from such dower or right. 

OATHS ABOLITION. 

9 Vic. No. 9. An Act for the more effectual abolition of Oaths and Affir- 
mations taken and made in various Departments of the Government of 
' New South Wales, and to substitute Declarations in lieu thereof, and 
for the suppression of voluntary and extra-judicial Oaths and Affi- 
davits. [27th October, 1845.] 

Whbseas an Act of the Imperial Parliament was passed in the fifth and sixth years of Preamble 
the reign of His late Majesty King William the Fourth, whereby declarations are substi- jy^^^^*^^^*"* 
tuted for oaths in certain pubhc departments of the State, and other provisions are 
therein made for the abolition of unnecessary oaths, and it is deemed expedient that 
provisions of a similar nature should be made for substituting declarations for oaths in 
the various departments of the Colonial Govermnent of New South Wales : 33o it there- 
fore enacted, by His Excellency the Governor of New South Wales, with the advice and 
consent of the JJegislative Council thereof. That in any case where by any statute, law, 
or ordinance jnade or to be made, relating to any of the public Bevenue of the Colony 
or any, of the public bfHces or public departments, or by any ofllcial regulation in any 
departmeht, any oath, solemn amrmatioii, or affidavit, mieht but for the passing of this Act 
be required to be taken or made by anj^ person on the doing of any act, matter, or thing, 
or for the, purpose of verifying any book, entry, or return, or for any other purpose what- 
soever, — it shall be lawful for the Governor and Executive Council of the said Colony, if 
they shall so think fit, to substitute a declaration to the same effect as the oath, solemn Deolarations sub- 
affirmation, or affidavit which might but for the passing of this Act be required to be "'*\"^15?5S*^' 
taken or made; and the person who might, under the Act or Acts imposing the same, be afflnnauoni. 
required to take or make such oath, solemn affirmation, or affidavit, shall, in the presence 
of the officer or person empowered by such Act or Acts to administer such oath, solemn 
affirmation, or affidavit, make and subscribe such declaration ; and every such officer or 
person is hereby empowered and required to administer the same accordingly. 

2. And be it enacted. That when the Governor and Executive Council shall, in any Such substltu- 
■XLchcaseas aforetoid, have substituted a declaration in lieu of an oath, solemn affirmation, i^Qazetu^ 
lor affidavit, the same shall be notified in the New South Wales Government Oazette^ and 
from and after the expiration of twenty-ono'days next following the day of the date of 
the Owoerwnent Gazette wherein such notification shaU have been first published, the 
provisions of this Act shall extend and apply to each and every case, office, or department 
specified in such notification. 

8. And be it enacted. That after the expiration of the said twenty-one days it shall Oaths or i^rma- 
not be layfid for any officer or other person to administer or cause to be administered, o°taken toSo?* 
or receive or cause to be received, any oath, solenin affirmation, or affidavit in Ueu of which after. 
0uch declaration as aforesaid shall have been directed by the said Governor and Execu- 
tive Oounoil to be substituted. 
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4. And be it enacted, That if anj person shall make and sobscribe any such dedi» 
tion as hereinbefore mentioned, in lieu of anj oath, solemn affirmation, or affidavit bjaaj 
Act or Acts relating to the public revenue as aforesaid required to be .made, on Uie dobg 
of any act, matter, or thing, or for verifying any book, aooount, entry, or return, or fortBj 
purpose whatsoever, and shall -vnlfully make therein any false statement as to ai^ 
material particular, the person making the same shall be deemied gxulty of a msidRmfaTwr. 

5. Provided always and be it enacted, That nothing in this Act contained shall exioii 
or apply to the oath of allegiance in any case in which the same now is or may be reqmsBd 
to be taken by any person who may be appointed to any office, but that such otilLol 
allegiance shidl continue to be required, and shall be administered and taken as irdl ud 
in the same manner as if this Act had not been passed. 

6. Provided also and be it enacted, That nothing in this Act contained shall extend or 
apply to any oath, solemn affirmation, or affidavit which now is or hereafter may be mids 
or taken, or be required to be made or taken, in any judicial proceeding in any Cooit of 
Justice, or in any proceeding for or by vray of summary conviction before any Justieeor 
Justices of the Peace; but all such oaths, affirmations, and affidavits, shall continue tote 
required, and to be administered, taken, and made, as well and in the same maimer u if 
this Act had not been passed. 

7. And whereas a practice has prevailed of administering and receiying oaihs ind 
affidavits voluntarily taken and made in matters not the subieot of any judicial inquiiy, 
nor in anywise pending or at fssue before the Justice of uie Peace or other penmibf 
whom such oaths or affidavits have been administered or reoeived, and whereas donbli 
have arisen wliether or not such proceeding is illegal, — For the more effectual suppreHion 
of such practice and removing such doubts, be it enacted. That from andufeer&i 
commencement of this Act, it sliall not be lawful for any Justice of the Peace or otiiK 
person to administer or cause or allow to be received any oath, solemn affirmatioii, or 
affida^-it touching any matter or thing, whereof such Justice or other person hath not 
jurisdiction or cognizance by some Statute, Act, or ordinance in force at the time beine: 
Provided always, that notliing herein contained shall be construed to extend to any otu, 
solemn affimintion, or affida^-it before any Justice in any matter or thing touching tiie 
presenation of tlie peace, or the prosecution, trial, or punishment of offences, or toudiing 
any inquiry held before any Justice of the Peace in the nature of Coroners* Inqaesti 
respecting sudden deaths, or touching any proceedings before the Legislatiye Counol, or 
any Committee thereof, nor to any oath, solemn affirmation, or affideiyit, which may be 
required by the laws of any foreign or other coimtry out of New South Wales, to giTB 
yalidity to instruments in writing designed to be used in foreign or other oountnes 
respectively. 

8. And be it enacted, That it shall and may be lavrful to and for any attesting witnen 
to the execution of any will or codicil, deed, or instrument in vmting, and to and for any 
other competent person, to verify and prove the signing, sealing, publication, or deliveiy 
of any such will, codicil, deed, or instrument in writing, by such declaration in wiitiiig 
made as aforesaid, and every such Justice, Notary, or other officer shall be, and is herol^ 
authorized and empowered to administer or receive such declaration.^ 

9. And whereas it may be necessary and proper in many cases not herein specified, to 
require confirmation of written instruments or allegations, or proof of debts, or of Qm 
execution of deeds or other matters : Be it therefore enacted. That it shall and may be 
lawf 111 for any Justice of the Peace, Notary Public, or other officer now by law authoiiied 
to administer an oath, to take and receive the declaration of any person yoluntarilj 
making the same before him, in the form of the Schedule to this Act annexed, and if any 
declaration so made shall be false or untrue, in any material particular, the person wHfoIlj 
making such false declaration shall be deemed guilty of a misdemeanor. 

10. And be it enacted, That whenever any declaration shall be made and subsoribed 
by any person or persons under or in pursuance of the proyisions of this Act or any of 
them, all and every such fees or fee as would have been due and payable on the takinff 
or making any legal oath, solemn affirmation, or affidavit, shall be in like manner due ana 
payable upon making and subscribing such declaration. 

11. And be it enacted. That in all cases where a declaration in lieu of an oath shall 
have been substituted by this Act, or by virtue of any power or authority hereby grreiii 
or where a declaration is directed or authorized to be made and subscribed undeif the 
authority of this Act, or of any power hereby given, although the same be not substituted 
in lieu of an oath heretofore legally taken, such declaration, unless otherwise directed by 
the powers hereby given, shall be in the form prescribed in the Schedule hereunto annexed. 

12. And be it enacted, That in any case where a declaration is substituted for an oath 
under the authority of this Act, or by virtue of any power or authority hereby giyeo, or 
is directed and authorized to be made and subscribed under the authority of wis Act^ or 
by virtue of any power hereby given, any person who shall wilfully and corruptly make 
and subscribe any such declaration, knowing the same to be imtrue in any material 
particular, shall be deemed guilty of a misdemeanor. 
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SCHEDULE REFEEEED TO BY THE FOREaOINa ACT. 

I A.B. do solemnly and sincerely declare, that 
And I make this solemn declaration, conscientiously believing the same to be true, and by 
Tirtue of the provisions of an Act made and passed in the ninth year of the reign of 
Her present Majesty, intituled, " An Act for the more effectual ahoUtion of Oath* and 
JLffirmaMons taken and made in various Departments of the Qovemment of New South 
WaZeSt and to substitute Declarations in lieu thereof and for the suppression of voluntafjf 
(mA extr€t-judicial Oaths and Affldamts** 



PARTITION". 

31 Henry 8, cap. 1. For Joint Tenants and Tenants in Common. [1539.] 

• 1. [Preamble, &c.] 

2, Be it enacted, &c.. That all joint tenants and tenants in common that now be or joint tenants 
hereafter shall be, of any estate or estates of inheritance, in their own rights or in the and tenants in 
right of their wives, of any manors, lands, tenements, or hereditaments witnin this realm ?? JJJi^jJiJ to 
of England, Wales, or the Marches of the same, shall and may be ooacted and compelled makepartition 
by virtue of this present Act to make partition l>etween them of all such manors, by wm!. 
lands, tenements, and hereditaments as they now hold or hereafter shall hold, as joint 

tenants, or tenants in common, by writ de participatione faciendd^ in that case to be 
devised in the Eing our Sovereign Lord's Court of Chancery, in like manner and forpi 
as coparceners by the common laws of this realm have been and are compellable to do, 
and the same writ to be pursued at the Common Law. 

3. Provided alway, and be it enacted. That every of the said joint tenants or Every of the 
tenants in common, and their heirs, after such partition made, shall and may have aid j^Jj^^^^ 
of the other of their heirs, to the intent to dereign the vrarranty paramount, and to mon ati^ii have 
recover for the rate, as is used between coparceners after partition made by the order of aid of the otber. 
the common law, — anything in this Act contained to the contrary notwithstanding. 



32 Henry 8, cap. 32. Joint Tenants for tenn of life or Years. [1540.] 

Preamble, &c. Be it enacted, &c.. That all joint tenants and tenants in common, and Joint tenants for 
every of them, which now hold or hereafter shall hold, jointly or in common, for term U*® **''^2J|" ?J* 
of life, year or years, or joint tenants or tenants in common, where one or some of them SSSpitftitlon. 
have or shall Imve estate or estates of inheritance or &eehold in any manors, lands, 
tenements, or hereditaments, shall and may be compellable from henceiorth, by writ of 
partition to be pursued out of the King's Court of Chancei^^ upon his or their case or 
cases, to make severance and partition of all such manors, lands, tenements, and heredita- 
ments which they hold jointly and in common for term of life or lives, year or years, 
where one or some of them hold jointly or in common for term of life or years vdth 
other, or that have an estate or estates of inheritance of freehold. 

H. Provided alway and be it enacted, That no such partition or severance hereafter Ptftition to be 
to be made by force of this Act be, nor shall be prejudicial or hurtful to any person or prejudldalto 
persons, their heirs or successors, other than such which be parties unto the said par- noMbutpertlei. 
tition, their executors or assigns. 



POSTHUMOUS CHILDBEN. 

10 and 11 Wm. Ill c. 16. An Act to enable Posthumous Children to 
take Estates as if bom in their Father's lifetime. [1699.] 

Noie, — ^This Act appears to have been omitted from Chitty's collection. The short 
effect of the Act, which waa passed to get rid of the doctrine that no estate in remainder 
oonld Test in a son (under a settlement where a particular estate stood limited to the 
Inther) unless such son were bom in the lifetime of the father, is, that posthumous 
children, under the limitations contained in marriage or other settlements (and which 
bftve been decided to be also included imder the Act), shall take estates as if bom in 
(heir other's lifetime, although there be no limitation to trustees to preserve contingent 
remuttiidera. 
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POWEES OF ATTORNEY. 

17 Vic. No. 22. An Act to give greater effect to Powers of Attran^. 

[26th September, 1853.] 

Pretmble. Wheseas difTiculties frequently aiiso as to titles to land and other ^Toperty, by leuoii 

of conveyances or other instruments and acts afEecting the same haymg been executed 
and done under Powers of Attorney from absent persons, of whom it cannot be known 
whether they are alive, or whether they may not have revoked such Powers of Attonflf, 
at the date of the execution of such conveyances or other instruments : Be it thenlon 
enacted by His Excellency the Ghovemor of New South Wales, by and with the adnee 
and consent of the Legislative Council thereof, as follows : — 
Conveyances, 1* Whenever the person who may have executed, or shall hereafter execute any Pover 

Ac, under cer- of Attorney, (whether such person were or be at the time within the Colony or not) 
Atton^y^xecu- ®^^^ ^^® declared or shall declare therein* that such power shall continue in force until 
ted after 'death ' notice of his deatli or of the revocation of such power shall have been reoeived by the 
or revocation attorneys named therein, then and in every such case, such power shall operate accoidr 
S^eS^tobe*^^ ingly ; and every act hereafter done, performed, or submitted to by the said attoniey> 
Yijl^ ' within the scope of the powers and authority conferred upon them, after such dntil or 

revocation as aforesaid, and before notice thereof shall have been received, shall be ai 
effectual, in all respects, as if such death or revocation had not happened or been made^ 
and a solemn declaration made by any such attorney that he has not received any notice 
of the revocation of such Power of Attorney by death or otherwise, shall, if made im- 
mediately before or after executing any such conveyance or other instrument as aforesaid, 
or doing performing or submitting to any such act as aforesaid, be taken to becondusiTe 
proof of such non-revocation at the time of such execution, in favour of any person who 
shall bond fide, and for valuable consideration, and without notice to himseft of any sodi 
revocation, have accepted any such conveyance or other instrument from, or dealt withi 
such attorney in the name of his principaL 



EAILWAYS. 

22 Vic. No. 19. An Act to make more effectual provision for the con- 
struction by the Government of Railways in the Colony of "New South 
Wales and for the regulation of the same. [24th November, 1858.] (*) 



REAL PROPERTY SUITS LIMITATION. 

3 & 4 Wm. IV c. 27. An Act for the limitation of Actions and Suite 
relating to Real Property, and for simplifying the Remedies for trying 
the Rights thereto. [24th July, 1833.] (t) 

Meaniner of the Be it enacted by the Eling's Most Excellent Majesty, by and with the advice and consent 

words in the Act qJ ^^e Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same. That the words and expressions hereinafter mentioned, 
which in their ordinary signification have a more confined or a different meaning, shall 
in this Act, except where the nature of the provision or the context of the Act shall ei- 

"Land." elude such construction, be interpreted as follows; (that is to say,) the word "Land" 

shall extend to manors, messuages, and all other corporeal hereditaments whatsoever, and 
also to tithes (other than tithes belonging to a spiritual or eleemosynary corporation 
sole), and also to any share, estate, or interest in them or any of them, whether the same 
shall be a freehold or chattel interest, and. whether freehold or copyhold, or held aooord- 

"Rent" ing to any other tenure; and the word *'Eent" shall extend to all heriots, and to all 

services and suits for which a distress may be made, and to all annuities and periodical 
sums of money charged upon or payable out of any land (except moduses or oompo- 

(*) The title only of this Act is given, as aU conveyances of lands required for railwajr 
purposes are prepared in the office of the Crown Solicitor, and conveyances of lancu 
sold by the Commissioner are not so common as to render it desirable to print the 
numerous conveyancing sections of the Act. 

(t) Adopted by 8 Wm. lY. No. S, and thereby declared to commence and take etfect 
in the Colony from and after the Ist day of August, 1837. 
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aitionB belonging to a spiritual or eleemosynary corporation sole) ; and the person throogli ^^^^^!^^ 
'^prhom another person is said to daim, shall mean any person by, through, or under, or by ]|^^g^* P™>^ 
'^e act of whom, the person so claiming became entitled to the estate or interest claimed, 
aa heir, issue in tail, tenant by the courtesy of England, tenant in dower, successor, special 
or general occupant, executor, administrator, legatee, husband, assignee, appointee, devisee, 
or otherwise, and also any person who was entitled to an estate or interest to which the 
person so claiming, or some person through whom he claims, became entitled as lord by 
•soheat ; and the word " Person" shall extend to a body politic, corporate, or colleeiato, « Person." 
and to a class of creditors or other persons, as well as an individual ; and every word im- 
porting the singular niimber only shall extend and be applied to several persons or M'nmber and 
things as well as one person or thing ; and every word importing the masculine gender gender. 
only shall extend and be applied to a female as well as a mole. 

^ 2. And be it further enacted. That after the thirty-first day of December, one thousand to be recovered 
eight hundred and thirty-three, no person shall make an entry or distress or bring an ^ut within 
action to recover any land or rent but within twenty years next after the time at which StlJ thJ JSUht of 
the right to make such entry or distress or to bring such action shall have first accrued action accrued to 
to some person through whom he claims ; or if such right shall not have accrued the claimant or 
to any person through whom he claims, then within twenty years next after the time at JJjJJiJJ^^JSi he 
which tne right to make such entry or distress or to bring such action shall have first ni^iw 
accrued to the person making or bringing the same. (^) 

P") The word "person" in this section docs not include the Crown. Doe dem 
Wilson V. Terry, 4 October, 1849, reported in 2, 8. C. B., App. 1, where the 
earlier case, Satjield v. Alford, is considered. Qm^wv, whether adverse possession v^jutm. TtmimiM 
for sixty years would bar the Crown under 9 Geo. III. c. 16. As to which statute's "^^^^*^V^ 
applicability to this Colony, see Forsyth Const. Law, p. 19, and the remarks of Stephen, 
O.J., at p. 9 of the case cited. Milford, J., however, in the Attorney General v. 
JBrown, 3, S. 0. R., p. 26, thought 9 Geo. III. c. 16 to bo in force in the Colony. 

In Norton v. Sughes, 2, S. C. S., Eq., 65, it was held that the Statute of Limitations 
was a good defence in a suit by trustees against their co-trustee ; sectUt if ceetuique 
trusts had been plaintiffs. Effect of sections 2, 12, 24, and 25 of the Act oflBodered. 
See also Wentwwrth v. Onmer, 2, S. C. B., Eq., 105. 

Ab to what acts will amount to a taking possession of land by an owner in the person 
of an agent or other person authorized by such owner, so as to give a new departure 
under the statute, see Brown v. Lethbridge, reported in S. M. Merald, Juno 
28th, 1876 : — " If the rightful owner went out of possession, and another person 
went into possession for a day or for ever so short a time, the Statute would 
begin to run, and in twenty years from that time, no matter whom, or how many 
persons, strangers to each other, were in possession, the owner would be barred. The 
rightful owner could not turn out the person in possession on the completion of the twenty 
years, although that person had been in possession but a month or a week. The Statute 
would have destroy^ his right. If, however, the rightful owner hod been out of 
possession for nineteen years, or for any time under twenfy years, and the land should 
•be unoccupied for ever so short a time, and he should then go on to it, his right would 
last for twenty year^ from that entry. He would get a new departure. The owner 
might become possessed of the land in different wavs, by exerdsiBgacts of dominion over 
ity not by walking over it, or by going on to it in the nieht, or ^ taking a brick out of 
the house, as waa done in one case, but by doing something with it, or by undoing some- 
thing another has done on it, as by pulling down a fence erected by another, always 
supposing the land is for the time at l^ist vacant, for there could not be a mixed posses- 
sion. It was a takioff possession if the person in possession were to accept a lease from the 
rightful owner, or if he were to become tenant in any way, at will, or any other terms, 
00 long as he recognized a right in the owner. All of the cases cited were alike in 
principle. A mere entry was not sufficient. The rightful owner must get possession. 
It would not be effective if he were merely to go on to the land, which was in possession 
of others — the possession must be exclusive." Per Martin, C J*. 

- In the year 1796, H. purchased lands in New South Wales, and afterwards left that 
Colony, putting two servants T. and B. in possession as tenants-at-will, who continued 
in possession until the year 1847, when other parties obtained possession under a title 
from T. and B. ; H. continued absent from the Colony, and died in 1833. H's heir- 
at-law was then in America, and was residing there in 1857, when he brought an action 
of cgeetment in the Colony to recover possession of the lands. The Supreme Court held 
tliat tiie plaintiff's right of action was barred by the Statute, 3 and 4 WUl. IV. c. 27. 
Upon appeal such judgment was reversed ; the* Judicial Committee being of opinion, 
flnt» that T. and B. were tenants-at-will, and that such tenancy-at-will ended at H's 
deftlh in 1888 ; and, secondly, that H's hcdr-at-law being beyond the seas when the right 
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When the ^U^^ 3. And be itfurther enacted, That in the constraction of this Act the liglit to maba 
S^vea^iSd- ^^^T ^^ distpetB or bring an action to recover any land or rent ahaU be deemed to hm 
1 the f ^"^ accrued at such time as hereinafter is mentioned ; (that is to say), when the pensoB ' 

Mtate inpoMM^ claiming such land or rent, or some person throu^ whom he claims, shall, in respect oC 
sion— the estate or interest claimed, haye been in possession or in receipt of the profits of nA. 

on dispossessiou jand^ q^ in receipt of such rent, and shall while entitled thereto have been dispoaBeiNd, 
or have discontinued such possession or receipt, then such right ahall be deemed to lum 
first accrued at the time oi such dispossession or discontinuance of possessioD, orafcthi 

of entry accrued upon H's death, he was entitled to the benefit of the 16th uMd 
of 8 and 4 W. lY. c. 27, which in the case of a person beyond seas at the time xim. 
his title accrued, saved his right for ten years after the twenty yean given bj tib 
second section, and that his action having been brought within tmrty yearn he iru aok 
barred. 

The granting of a lease to a third person by the lessor of a tenant-at-wiH is a date* 
mination of the tenancy-at-will, but it does not give the lessor such a right of entiy ai 
is contemplated by the Statute 3 and 4 W. IV. c. 27| sec. 2, when the lessor's tide ii 
that of a reversioner expectant on a term of years. Sogan y. Mand and otheitiH, 
Moore's P. C. Reports, p. 310. 

Tenant-at-will without interruption for more than twenty years, durine which period 
he lot and transferred portions of the land, with the knowledge and without the isAer- 
f ercnce of tlio owner in fee. Heldf to have acquired an indefeasible title against tbe 
owner, whose right of entry after that period was barred by the Statute of Liniitstkini. 

Per Sir Joseph Napier : " The app^ in this .case has been brought against an oids 

'♦ 8 8 C R pronounced on the 1st September, 1869, in the Supreme Court of New South Wslei,* 

p. 264. ' °7 "^bich it was ordered that the verdict foimd for tne plaintiff herein be set aside and t 

new trial had between the parties. The action was one of ejectment, in which the | 

{)laintiff souglit to recover a plot or parcel of groimd in the City of Sydney, wlnok 
lad formerly belonged to the lato Tliomas Bay the elder. His reeidenoe and the 
premises on wliich he carried on his business as a boat builder were situate on thii 
property. In tlie month of May, 1842, he gave over the business and the propertr to 
iiis eldect son (the late Thomas Day the younger), thett of age, and went to reside it 
Fyrmont with his family. He had other property in addition to that which he gave over 
to his son. Thomas Day, the younger, having thus been put in possession as oetensilils 
owner of this property, and manager of the business of boatbiulder, continued in the 
occupation from the month of May, 1842, down to the time of his death in December, 
1864. He made liis will and devised the property in dispute to his wife for life ; she 
was the plaintiff in the ejectment. The defendants claimed under the will of Thonsi 
Day the elder, who, in 1867, procured attornments from the tenants on the property, to 
whom Thomas, the son, had let portions. The trial of the ejectment took place before 
the Chief Justice Stephen and a jury in November, 1868. Evidence was given to prore 
the circumstances under wliicli Thomas Day the elder gave up the property in question 
to his son Thomas, and put Mm in possession in 1842 ; to show the character of lui 
occupation, and wliat he did in building on the property and letting to tenants ; and that 
these acts and dealings were knoi?vii to Thomas Day the elder, and had his sanction. 
He did not execute any deed of conveyance to his Son, and consequently it was admitted 
on both sides that the estate of the latter at the commencement was, in law, a tenancy* 
at-will. The occupation of Tliomas Day, the son, having been shown to have continued 
without interruption foif twenty-two years, after the conmiencement of the estate at ^rill 
in May, 1842, it was submitted at the trial on the part of the defendants, that as it 
appeared on the evidence that at various dates commencing in or about 1852, Thomas 
Day (the son) let portions of the property in dispute on yearly and weekly terms, ttod 
received rent for tne same, and transferred, or purported to transfer, part of the land 
to his brother William, who let and received rent for the same, of which letting and 
transfer Thomas Day the father had notice at the times at which they took place 
respectively ; and as the portion of the land sought to be recovered continued to be, to 
the knowledge and with the sanction of Thomas Day the elder, in the occupation of 
Thomas Day the younger, or of tenants paying rent to him, until his death in 1864,^ 
** these facts amounted to a determination of the original tenancy-at-will created in ^yi 
1842, and to the creation of a fresh tenancy, so that the Statute of Limitations began 
to run in favour of Thomas Day, the son, only from such determination." A nonsuit 
was called for, but this was refused by the Chief Justice, who, at the close of the 
evidence on both sides, submitted to the jury certain questions in writing, accompanied 
by an explanatory charge. In answer to these questions the jury found that the 
authority given by the fisither to the son to occupy the property was not upon condition, 
but in perpetuity in his own right ; that the actis of letting and transferring of portions 
of property by the son were not in violation of the authority given by the father ; that 
these acts were done with his knowledge and assent, and tnat no fresh authority was 
afterwards given. The jury having returned these answers, were directed by the Chief 
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Inst time at which any such profits or rent were or was so reoeiyed ; and when the person on ftbatoment or 
olaiming such land or rent shall claim the estate or interest of some deceased person death— 
"who shaQ have continued in such possession or receipt in respect of the same estate or 
interest until the ^ime of his death, and shall have been the last person entitled to such 
QBtate or interest who shall have been in such possession or receipt, then such right shall 
"he deemed to have first accrued at the time of such death ; and when the person claiming on alieoatioii— 
•uoh land or rent shall claim ^in respect of an estate or interest in possession, granted, 
appointed, or otherwise assured by any instrument (other than a will) to him or some person 

jFiMloe to find a verdict for the plaintifi^, which they found accordingly. A rule nisi 
WAS obtained, to have the verdict set aside and a new trial granted. This rule was after- 
wairdB made absolute, the Chief Justice dissenting. The majority of the Court held that 
iOie jury were misdirected as to the question whether the original tenancy-at-will was 
deterpained by the under-letting. One of the two Judges who constituted the miy'ority 
thought that the jury were not sufficiently instructed as to implying a new tenanoy-at- 
will Srom the acts and conduct of the parties without finding an actual agreement. 
The other Judge was of opinion that the yerdict was against eyidenoe. He does 
not state whether this applied to all the answers of the jury or to which in particular. 
The material question in this appeal is, whether the occupation of the late Thomas 
Day the younzer, from May, 1842, until December, 1864, was such as to hare conferred 
on him an indefeasible title to the property, so that it passed by his will to his widow 
shd deyisee. His occupation at the commencement was that of a tenant-at-wUl. His ' * 

lather must be taken to be the legal owner and proprietor, subject to the tenanoy-at-will. 
If before and at the time of the death of the son the father's right' of entry or of bring- 
ing an action to recover this property Wfeis barred, the son died seised and the plainti£r s 
^Se is good. This depends on the construction and efiect of the Statute of Limitations 
(8 ft 4 W. rV. c. 27). The 2nd section of the statute enacts that no person shall make 
an entry on any land or bring an action to recover it except within twenty years next 
alter the right to make that entry or bring that action shall have first accrued to him. 
A light of entry may be said to exist at all times in him under whom and at whose 
will the occupier holds, for he may enter at any time and determine his wilL But the 
7th section enacts, that the right of the person entitled, subject to a tenancy-at-will, 
to make an entry or bring an action to recover the land shall be deemed to have first 
' accrued, either at the determination of such tenancy, or at the expiration of one year 
next after the conmiencement of such tenancy, at which time such tenancy shall 
be deemed to have determined. The reasonaole construction of this provision is 
(according to Lord St. Leonards) that the right shall accrue ultimately at the end of 
a year from the conmiencement of the tenancy-at-will, though it may accrue sooner by 
the actual determination of the tenancy. In the present case, the right under the 
statute must be deemed to have first acc^rued to Thomas Day, the father, in May, 1843, 
at which time the tenancy at wiU imder which the occupation began, must, for the 
pprposes of the bar of the statute, be deemed to have determined. The condition of 
Thomas D^, the son, was, for these purposes, but that of a tenant at sufferance from 
and after May, 1848, imless and untu a subsequent tenancy at will was created by a 
fresh agreement of the parties. The defendants submitted that there was a determina- 
tion^of the original tenancy vrithin twenty years before the end of the period of 
limitation. The acts on wMch they relied, m order to show that the original tenancy 
iraa so determined, were consistent vnth the character of the occupation confided to 
ThoTOBB, the son, and were bene$oial to the property. It seems dimoult to conclude 
that acts which were conformable (not contrary) to his father's will, which had his 
sanction, and so far were authorized, not wrongful, should have determined the tenancy- 
at-wilL It might be more reasonable to regard them as acts of a like character done by a 
mortgagor or cestvi que trust in possession are regarded ; that is to say, as impliedly 
aathonueed by the character in which, and the cdrcumstances under which he occupies at 
will. It seems to their Lordships, that as in this case the statute began to run from May^ 
1848, the question of the subsequent determination of the original tenancy is only 
relevant so far as it may have been preliminary to the creation of a fresh tenancy-at-wiU 
after the determination of the first, and withm the period of limitation. In any other 
JVBW such a determination of the original tenancy after the end of the first year is per se • 

irreleTant. When there is an alternative given by the statute sufficient to set it running. 
It would be inconsistent vnth its purpose to allow the running to be stopped by the 
happening of that which, if time had not been running, would in itself nave set it 
running. The actual subsequent determination of the tenancy could only have the 
effect of makine the tenant, for all purposes — when he was already, from the end of 
the first year, tor the purposes of the bar of the statute — a tenant at sufferance. 
Thar LoKLshipe, therefore, are of opinion, that the defence made at the trial by the 
ramondentB cannot be maintained. They submitted "that the statute began to run 
hi layour of Thomas Day, junior, only from such determination," i.e., the alleged deter- 
aimation of a freah tracmg, by the acta of letting and transfer by Thomas Day, the Km, 
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through whom ho claimB, by a person being in respect of the same estate or interata 
the possession or receipt of the profits of the land, or in the receipt of the rent^ aadae 
person entitled under such instrument shall haye been in such possession or receipt^ dM 
such right shall be deemed to have first accrued at the time at which the person daimiBg 
as aforesaid, or the person through whom he claims, became entitled to such posBeBiiaiiar 
in case of future receipt by yirtue of such instrument ; and when the estate or interest dlauned shsllliin 
******" been an estate or interest in roTcrsion or remainder, or other future estate or interest^ ud 

no person shall hare obtained the possession or receipt of the profits of such land or tb 

with the knowledge of Thomas Day, the father. Their Lordships are dearly of opiniai 
that the statute t^gan to run in favour of Thomas Day, the son, in May, 1843, attht 
end of the first year of liis tenan^, and that a subsequent determination of tint 
tenancy could not of itself be sumcient to stop the running of the statutoiy bv. 
When the statute has once began to run, it would seem on principle that it oooldiiot 
cease to run vnless the real owner, whom the statute assumes to be dispossessed of tbs 
property, shall have been restored to the possession. He may be so restored either 1^ 
entering on the actual possession of the property, or by receiving rent from the penoi 
in the occupation, or by making a new lease to such person which is accepted by him; 
and it is not material whether it is a lease for a term of years, from year toyeu,Q( 
at will. It was contended that there was not only a determination of the (nrnml 
tenancy-at-will, but the creation of a fresh tenancy, inasmuch as after such al^ged 
detcnnination, " tlie portion of the land sought to be recovered continued to be, to tiw 
knowledge and with the sanction of Thomas Day, senior, in the occupation of Thomai 
Day, junior, or of tenants paying rent to him, until his death in December, 1864." The 
Chief Justice put the question in writing to the jury, whether, with the knowledge 
of the acts done by Thomas, the son, a new authority to occupy was given by ThoinBi^ 
the father, and this was answered in the negative ; and afterwards he pui ozaUj i 
question to the jury, whether a new tenancy-at-will was created by a new authontf 
to occupy then given or fresh arrangement made between the parties. This was aleo 
answered in the negative by the jury. Their Lordships cannot concur in the opinion of 
Mr. Justice Cliceko, if ho meant to say that both answers were, or that either of them 
was, contrary to the evidence ; nor can they concur in the opinion of Mr. Justiee 
Hargrave, that the jury may have been mislea by not having been sufiidently insfanicted 
as to their power to imply a new tenaney-at-will from ui& acts and conduct of the 
parties without finding an actual agreement. Assuming that there was a determinstiaii 
of the tenancy, and that the occupatien of Thomas Day, the son, continued without 
interruption, to the knowledge and with the sanction of Thomas Day, the father, tide 
would constitute an occupation at sufferance to all intents ; and so &r as related to the 
purposes of the statutory bar, no alteration would be made in the 9tatH9 of Thorns^ 
the son. The right of entry created by the 7th section of the statute was not therebj 
waived, suspended, or extinguished; there was no re-vesting of possession ; the mnmng 
of the statute was in nowise impeded. Doubtless an agreement for a fresh tenanej 
may be impHed from acts and conduct, if such are proved as ought to satisfy a joiy 
that the pEurties actually made such an agreement ; and in that event it is proper to 
be found by a jury as a material fact in issue. No such evidence has been eivenin 
this case. The express exception in i^vour of cases within the 14th section of uie Aot, 
where there has been a written acknowledgment of the title, shows the pervading 
purpose of the Legislature in creating the bar under the previous sections. iSraideBtae 
^ 13, 0. B. (N. stated by Sir William Erie, 0. J., in Locke v. MoMevDS (*), " if the owner enten 
" )» 764. effectively, and creates a new tenancy-at-will, he has twenty-one years from that period 

before he can forfeit his estate." The language and poUcy of the statute require that 
to constitute this new terminus a quo, the agreement tor a new tenancy should be made 
by the parties with a knowledge of the determination of the former tenancy, and with 
an intention to create a fresh tenancy-at-wilL The question in effect is, whether the 
prescribed period has elapsed since the right accrued to make* an entry or bring aa 
action to recover the property, where such entry or action might have, but has not, 
been made or brought within such period. It seems to their loraships that in this case 
the prescribed period of limitation elapsed at the end of twenty-one years from the com- 
mencement of the tenancy-at-will ; that whether this tenancy was determined by the 
acts of the parties is not material, inasmuch as there was not a fresh tenancy-a^will 
created within this period. They think that the findings of the Jury were according 
to evidence', and that there was not any misdirection on the part of the Chief Justice 
by which the Jury could be supposed to have been misled. It is not necesfsary for their 
lordships to review in detail, or further to express an opinion on the positions of law im 
the elaborate and able judgment of the learned Chief Justice. It is enough to say that, 
in the opinion of their loi^hips, there was not any misdirection upon any material 
point ; that the findings of the Jury were warranted by the evidence, and that the 
verdict for the, plaintiff is a right verdict and ought not to be set aside. Dojf y. Di^ 
and others, 8, Moore's F.C. BeportSi "NS,, p. 152. 
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reoeipt of each rent in respect of such estate or interest, then such riglit shall be deemed 

to have first accrued at the time at which such estate or interest became an estate or 

interest in possession ; and when the person claiming such land or rent, or the person in case of for- 

tiaough whom he clauns, shall have become entitled by reason of any forfeiture or breach 'f **J!j2 ^*^*** 

of condition, then such ri^ht shall be deemed to have first accrued when such forfeiture ^ ^ ^^ 

"^ras incurred or such condition was broken. 

4L Provided always, That when any right to make an entry or distress or to brine an Where «dvan- 
•Otion to recover any land or rent by reason of any forfeiture or breach of condition, shall ^•^•o' forfeiture 

IT. died in 1830 in New South Wales, seized of real estate in that Colony ; E., his 
lieir-at-law, lived in Ireland., and died there in 1837 ; J., the heir of E., and also of N., 
likewise lived in Ireland, and, in the year 1856, went to New South Wales and brought 
•n action of ejectment there to recover the land N. died seized of. The English Statute 
of Limitations, 8 & 4 W. lY c. 27, had been adopted in the Colony by the Coloniid 
Aot 8 W. rV. No. 8. Meld, affirming the judgment of the Supreme Court, that the 
Statute 1 Jac. c. 16 (which had been introduced to the Colony by the Statute 9 Gteo, 
TV c. 88, B. 24), was repealed by the 3 & 4 W. lY c. 27, and that J's right of action 
was barred by sections 2 and 16 of that statute. Quesre, whether Ireland, by the 19th 
■eotion of 8 & 4 W. lY c. 27, is with reference to New South Wales to be considered 
« beyond seas." Devine v. Holloway, 14, Moore's P.O. Reports, p. 290. 

In 1840 a grant of land, called Bedbank, situated near Fort Macquarie, issued to 
David Fergus Laing and to his aunts, Mrs. Hutchinson and Mrs. Gordon, as tenants in 
common. None of the grantees, as far as the evidence showed, was ever in possession 
of the land in question. The evidence showed that in 1851 or 1852 a person named 
Warrell went upon the land, built a mansion, cultivated some parts of the estate, and 
depastured other parts with stock, and lived there till his death, after which liis sons 
lemained upon the estate, and were now there. Other persons also occupied different 
portions of the land. At the trial it appeared that his Honor Mr. Justice Faucett, who 
tried the case, was of opinion, that under the Statute of Limitations, to bar title by deed 
it was necessary to show contin,uous occupation, not imder the owner, by one person or 
by persons connected and claiming in the same right. Seld, that it was quite imma- 
terial how or when a person got into possession, where the true owners of the land had 
been out of possession for twenty years irom the entry of the person who was first 
adyersely in possession, and that his Honor's interpretation of the Statute could not be 
snimorted — t)oe d. Carter v. JBamard (3, Q.B., 945), and Dixon v. Gaj/fere, and Fluker 
y. &ordon (17 Beav., 421). Fer Martin, O.J. : *' The action must be brought within 
twenty years after the right first accrued. How could it be material whether during 
those twenty years who was in possession or what number of people? The words 
oould not be plainer — No person shidl bring an action but within twenty years. The 
only question was whether or not twenty years had elapsed since the right to bring the 
action first accrued P No question of who was in possession, or for how long was he in 
possession, was raised by that section. The right to bring an action did not accrue till 
some person went into possession. The moment a person without a title went into pos- 
session of land a wrong was done to the true owner, and his right to exercise his remedy 
by bringing an action at once accrued, but not tiU then. Land might be unoccupied 
for years, and yet in twenty veors the right of the true owner would not be barred. It 
was the adverse possession ol some person which gave the owner the right of action-— 
and the Act in words concise and plain said that if the owner let that right remain 
unexercised for twenty years it was for ever barred. His Honor was further of opinion 
that if there was a gap in the possession, the right of action would date back to the 
time when the possession existed. For it was clear law that if the statute once com- 
menced to run it would not stop except by the owner going into possession, and so 
getting as it were a new departure. If, then, another person was to go into adverse 
possession, the statute would again commence to run." Rule for a new trial made abso- 
lute. Laifi^ and others v. Bain and others, Supreme Oourt, March 8, 1876. 

On the second trial a verdict having been returned for the defendants, a rule for a 
sew trial, on the ground that the verdict was against evidence, was made absolute by a 
majority of the Oourt (Faucett, J,, dissentiente). The grounds of their Honors' 
decision are shown in the following extract from the judgment of his Honor the Chief 
Justice : — " The land in question was of large extent, 2,560 acres, with a frontage to the 
Biver Hastings of one mile, and a depth of four miles ; the back hne was a long 
distance from the river. There was no evidence that the side lines were ever fenced. 
There was slight evidence that the fences were down, and that the cattle of the neigh- 
bours went on to the ground. There vvas also a bit of evidence given by one of the 
defendants, who spoke of a time when he was very youn^, seven or eiffht years old, 
that he went after the cattle which grazed up to the remams of an old fence. There , 

was no evidence that the area of 2,560 acres was ever fenced as to its side lines and back 
line, so as to constitute it an enclosure. There could be no doubt, where the question of 
occupation was under consideration, if the place spoken of was a house, it was easy to 
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if not taken by haye first accrued in respect of anj estate or interest in rerersion or remainder, andtb 

he's^jf ^[velk ^'"^^ ^^ ^°*' ^^**^ ^^^ ^^® ^^^ recovered by virtue of such right, the right to m^ n 
new right when entry or distress or bring an action to recover such land or rent shall be deemed to have lint 
his estate comes accrued in respect of such estate or interest at the time when the some shall have beoonen 
into possession, ©gtate or interest in possession, as if no such forfeiture or breach of condition had happenei 
Reversioner to 5. Provided also, That a right to make an entry or distress or to bring an actiaato 
have a new right jpg^jQygp ^ny injjjj q, j-g^t shall be deemed to have first accrued, in respect of ineMB 

determine whether there was or was not an occupation. Equally so if ih was a gBido^ 
enclosed in any manner. Occupation of a small paddock could be easily proved, or of i 
large paddock, if the land was cleared and toleraoly well stocked, and was ridden ora 
in the manner such property was usually looked arter. In all of those cases it woold 
be easy for a person who claimed to be in occupation to prove hia occupation ; but tb 
larger the area claimed, the more difficult the proof, and a greater amount was required. 
For instance, to prove occupation of one of those areas granted to the Aminlin 
Agricultural Company , which contained between 200,000 and 800,000 acres, and irldcih 
extended from Murrurundi to Tamworth, it could not be contended that a man irks 
settled on one comer of the land was in possession and occupation of the whole of iL 
Such a contention would be absurd. The inference to be drawn from the fact of a 
person living on, or occupying, a portion of a block of land, would depend on ths 
oirciunstances of each case ; and one of those circumstances would be the extent of the 
block. A man could not by merely going on to one comer of a block of land, aj 
10,000 acres in extent, claim to be in possession of the whole. He would have to do 
something else so as to put the legal owner in the position of a person to whom a ri^ 
of action had accrued. There would have to be some physical puttine of the owner out 
of his possession. G-oing into a man's garden and occupying one bed of it would not fpn 
the trespasser, at first, possession of the whole of it ; he wouhi have to do something mom 
He would have to keep out the owner. He woidd have to assert his right over ths 
whole of it. If it was a paddock, he might graze the whole of it with his stock and 
assert liis right to do so at all times wioiout any interference. That was the way 
occupation liad to be proved of unenclosed bush lands. A person oould not, by settling 
down on and enclosing a small portion of an estate of large dimensionB, be held to he in 
occupation of the whole, unless he did something more. If it was enclosed he mi^t go 
round' the fences and warn all other persons off. His cattle might graze np to t£fi 
boundaries. He must do something to show that he was there asMrting ownersh^ of 
the whole, to the exclusion of all others. His saying that he was in possessiooi 
and allowing his cattle to graze over it, would not be sufficient to prove that he wii 
in possession of the whole of it. There was evidence that Worrau warned a timber 
cutter that he was on Bedbank, but that was in 1857, at a period too late to be 
of any effect ; even if it had taken place in 1854 it would only having had reference to 
that piece of land. In a case Uke the present the defendants ought to be in a position 
to show an assertion of a right to keep others from coming beyond certain lines. Thers * 
was slight evidence that Worrall stated that he knew that the estate consisted of 4 
sections ; but there was no evidence that he ever intimated an intention to occupy iq> to 
any certain boundaries. In the writ the boundaries were duly set out ; and there wm 
no evidence that up to any of those lines he asserted a right of occupation — that woold 
have to be shown if the claim was tmder a conveyance, which would have 
to contain a description of the land described in the writ. If he only claimed 
a part, that would have to be clearly proved. The only evidence was, that in 1851 
or 1852 Worrall settled on the land ; that he had about thirty head of cattle ; that 
eisht or nine acres were under cultivation ; and that he claimed the whole of the estate. 
That was not sufficient evidence to show that he was in occupation of the whole. The 
jury, before they returned a verdict for the defendants, should have had some evidence 
to show that up to the boundary lines they [».e., Worrall, whose occupation was 
relied on as starting the Statute. — Ed.] did something to assert their right of 
occupation. There -was no evidence that he ever went round the bonndanesy or 
knew what they were ; nor even that there was a fence on any of the boundaries. At 
most, the evidence showed that Worrall was on a portion only of the estate ; and as to 
that portion the jury would have been justified in returning a verdict for the de- 
fendfmts. They, however, gave a verdict for the whole. It was, therefore, a verdict 
without evidence to support it. Assuming that the whole of the evidence given on 
behalf of the defendants was true, yet there was no evidence to warrant the jury in 
saying that the defendants were in occupation of the land described in the writ. It 
appeared to his Honor that the law required a greater amoimt of precision in a case like 
the present. If a person was taking possession of tlie land of another, he should indi- 
cate of what he was taking possession ; the boundaries should be marked in some way, 
either by blazed trees or otherwise, and people should be warned off when trespassing. 
As the verdict was against evidence there should be a new trial. Lcmg and ofhen y. 
Sain and others, Supreme Court, March 17» 1877. 
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or interest in rerersion, at the time at which the same shall hare, become an estate or 
interest in possession by the determination of any estate or estates in respect of which 
Buoli land shall have been held, or the profits thereof, or such rent shall have be^u receiyed, 
notwithstanding the person claiming such land, or some person through whom he claims, 
■hall, at any time prcyiously to the creation of the estate or estates which shall have 
determined, have been in possession or receipt of the profits of such land, or in receipt of 
much rent. 

6. And be it further enacted. That for the purposes of this Act an administrator Anadxninistrator 
claiming the estate or interest of the deceased person of whose chattels he shall be *u^J*S ui*' *** 
appointed administrator, shall be deemed to claim as if there had been no interval of estate without 
tune between the death of such deceased person and the grant of the letters of adminis- interval after 

7. And be it further enacted, That when any person shall be in possession or in ® 

receipt of the profits of any land, or in receipt of any rent, as tenant-at-will, the right of {j',^\.2!5ri*il * 
the person entitled subject thereto, or of the person through whom he claims, to make an the right shall 
entry or distress or bring an action to recover such land or rent sliall be deemed to Imve be deemed to 
first accrued either at the determination of such tenancy, or at the expiration of one year nf ^ti?J?^J* 
next after the commencement of such tenancy, at which time such tenancy sliall be ye^r. 
deemed to have determined : Provided always, that no mortgagor or cestuique-trust shall 
be deemed to be a teuant-at-will, within the meaning of this clause, to his mortgagee or 
trustee. 

8. And be it further enacted, That when any person shall bo in possession or in No person after 
receipt of the profits of any land, or in receipt of any rent, as tenant from year to year * to»»jncy 'rom 
or other period, without any lease in writing, the right of the person entitled subject ^y^ i^^^y ^i^lit 
thereto, or of the person through whom he claims, to make an entry or distress or to but from the eud 
bring an action to recover such land or rent shall be deemed to have first accrued at of the first year 
the determination of the first of such years or other periods, or at the last time when °[ ^i^^^^^ 
any rent payable in respect of such tenancy shall have been received (which shall last 

happen). 

9. And be it further enacted. That when any person shall be in possession or m receipt Where rent 

of the profits of any land, or in receipt of any rent, by virtue of a lease in writing, by los^lfS^vedby 
which a rent amoimting to the yearly sum of twenty shillings or upwards shall be a lease in writing 
reserved, and the rent reserved by such lease shall have been received by some person shall have been 
wrongfully claiming to be entitled to such laud or rent in reversion immediately ^'*^^^Jf JJJht 
expectant on the determination of such lease, and no payment in respect of the rent ^o accrue onthe 
reserved by such lease shall afterwards have been made to the person rightfully entitled determination of 
thereto, the right of the person entitled to such land or rent subject to such lease, or of ^^ i^^ae. 
the person through whom he claims, to make an entry or distress, or to bring an action 
^fter the determination of such lease, shall be deemed to have first accrued at the time at 
which the rent reserved by such lease was first so received by the person wrongfully 
^oiaiming as aforesaid ; and no such right shall be deemed to have first accrued upon tlie 
determination of such lease to the person rightfully entitled. 

10. And be it further enacted. That no person shall be deemed to have been in A mere entry not 
possession of any land within the meaning of tliis Act merely by reason of having made to be deemed 
an entrr thereon. possession. 

11. And be it further enacted. That no continual or other claim upon or near any land S^^fy^^v 
shall preserve any right of making an entry or distress or of bringing an action. continual claim. 

12. And be it further enacted. That when any one or more of several persons entitled poggession of one 
to any land or rent as coparceners, joint-tenants, or tonants-in-common, shall have been in coparcener, &c., 
possession or receipt of the entirety, or more than his or their undivided share, or shares not to be the 

of such land, or of the profits thereof, or of such rent, for his or their own benefit, or for }J2J^^°° 
the benefit of any person or persons other than the person or persons entitled to the 
other share or shares of the same land or rent, such possession or receipt shall not be 
deemed to have been the possession or receipt of or by such last-mentioned person or 
persons or any of them. 

13. And be it further enacted. That when a younger brother or other relation of the Possession of a 
person entitled as heir to the possession or receipt of the profits of any land, or to the 5iot*^jJ*[he 
receipt of any rent, shall enter into the possession or receipt thereof, such possession or possession of the 
receipt shall not be deemed to be the possession or receipt of or by the person entitled as heir. 

heir. 

14. Provided always and be it further enacted. That when any acknowledgment of Acknowledgr- 
the title of the person entitled to any land or rent sliall have been given to him or his ^®J* ^^ the i^r- 
agent in writing signed by the person in possession or in receipt of the profits of such ^n entitled or 
luid, or in receipt of such rent, then such possession or receipt of or by the person by his agent to be 
whom such acknowledgment shall have been given, shall be deemed, according to the J^^JJJf ^ 
meaning of this Act, to have been the possession or receipt of or by the person to whom receipt of rent 
or to whose agent such acknowledgment shall liave been given at the time of giving the 

Mme, and the right of such last-mentioned person, or any person claiming through him, 
to make any entry or distress or bring an action to recover such land or rent shall be 
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deemed to liare first accrued at and not before the time at whieh sucli acknoirledgmeBt, 
or the last of such acknowledgments if more than one, was given. 
Where poflses- 15 Pr^^yided also and be it further enacted, Tliat when no such acknowledgment ■ 

advcr.-e at the aforesaid shall have been given before the passing of this Act, and the poeaesaon « 
time of passing receipt of the ])rofils of tlie land, or the receipt of the rent, shall not at the time of the 
Uie Aft the riglit passing of this Art have been adverse to the right or title of the person claiming 
barred^nUl the *^ ^® entitled thereto, then such person, or the person claiming throagh him, 
eiid of five years may, notwitlistanding the period of twenty years hereinbefore limited shall have expired, 
afterwards. make an entry or distress or bring an action to recover such land or interest at any time 

witliiu five vears next after the passing of this Act. 
dhSbuft^of ^^"^ 1(). Provided always and be it further enacted. That if at the time at which the right 

infancy lunacj'*'*- ^^ ^"^ person to make an entry or distress or bring an action to recover any landorienk 
coverture or . '' shall have lii*st accrued as aforesaid, such person shall have been under any of the din^ 
beyond seas aajl bilitios hereinafter mentioned (that is to say), infancy, coverture, idiotcy, lunacy, mweond- 
taUve>rto*bo "^^ ^^ mind, or absence beyond seas, then such person, or the person claiming throng 
allowc<l ten- him, may, notwilhstiuuUng the period of twenty years hereinbefore lunited shall haTo 
years froni the cxi)ir('d. make an entrv' or distress or bring an action to recover such land or rent dAtaa 
the?r"lL«ab3ity ^""® within ten years next after the time at which the person to whom such right aA 
or death ilrst have aeerucd as aforesaid shall have ceased to be under any -such disabihty, or shall 

have died (which shall have first happened). 

But no action, 17. Provided nevertheless and be it further enacted. That no entry, distress, or ac&i 

broujrht beyond ^^^^ ^^ made or brought by any person who, at the time at which his right to maken 

forty years after entry or distress or to bring an action to recover any land or rent shall have firstaocroed, 

the right of shall be under any of the disabilities hereinbefore mentioned, or by any person claiming 

action accrued, througli him, but* within forty years next after the time at which such right shall haTe 

first accrued, although the person under disability at such time may have remahiedander 

one or more of such disabilities during the whole of such forty years, or althou^ the 

term of ten years from the time at wliich he shall liave ceased to be under any such 

disability, or have died, shall not have expired. 

No further time 18. Provided always and be it further enacted, Tliat when any person shall be imder 

to l>e allowed for any of the disabilitic^s hereinbefore mentioned at the time at which his right to make an 

disabilities. entry or distress or to bring an action to recover any land or rent shall have first accrued, 

and shall depart this life without having ceased to be under any such disability, no time 

to make an ent ry or distress or to bring an action to recover such land or rent beyond 

the said ])eriod of twenty years next after the right of such person to make an entry or 

distress or to bring an action to recover such land or rent shidl have first accrued, or the 

said period of ten years next after the time at which such person shall have died, shall be 

allowed by reason of any disabilitv of any other person. 

^tland Ireland 19. And be it further enacted, Tliat no part of the United Kingdom of (Jreat Britain 

iSand8*^not to%e ^"^ Ireland, nor the Islands of Man, Guernsey, Jersey, Aldemey, or Sark, nor any island 

deemed beyond adjacent to aiiy of them (being part of the Dominions of His Majesty), shall be deemed 

s®*8. to be beyond seas within the meaning of tlus Act. (^^) 

When the right 20. And be it further enacted. That when the right of any person to make an entry or 
poi^ssion is*" distress or bring an action to recover any land or rent to which he may have been 
ferred, the right entitled for an estate or interest in possession shall have been barred by the determisa* 
of the same per- tion of the period hereinbefore hmited, which shall be applicable in such case, and such 
estates shajf also P^^^^ shall at any time during the said period have been entitled to any other estate^ 
be barred. interest, right, or possibihty, in reversion, remainder, or otherwise, in or to .the same land 

(2^) The English Statute of Limitations, 3 & 4 W. IV. c. 27, was adopted in the 
Colony of New South Wales by the Colonial Act 8 W. IV. No. 3. By the adoptmg 
Act it was enacted that the 3 & 4 "W. IV. c. 27, and every clause, provision, and enact- 
ment therein contained, should be adopted and apphed in the administration of justioe 
in the Colony in hke manner as other laws of England are therein apphed. Seld^ 
. that the 19th section of 8 W. IV. No. 3 has no appUcation to New Souih Wales, 
so as to make Great Britain and Ireland places not beyond the sea in reference to 
that Colony. T. P. M. was the grantee of certain tracts of land in 1837 and 1839, 
forming an estate called S. In 1848 he mortgaged the said estate to J. P. B., and in 
1851 he conveyed the same to J. P. M., then resident in England, without mentioning 
the mortgage ; J. P. M., who never was in Austraha, was in possession of his estate hy 
his agent. In 1871, J. P. B. assigned his mortgage to F. W., and he in the same year 
commenced an action of ejectment to oust the defendants, who were in occupation cS. 
different portions of the estate. The defendants did not attempt to estabhsh any title 
in themselves, though two of them (Gkirdner and Cundy) insisted that, as th^ held 
leases from one L. M. C, who had been in possession of the estate under J. P. M., they 
were entitled to six months' notice before action. Meldf that as the 19th section of the 
Statute of Limitations has no apphcation in New South Wales, the right of entry in the 
mortgagee would not be excluded tUl 1878, or till 30 years after his right of entry 
first accrued. White v. M'JDonald and others, 11, S. 0. R., 332. 
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or rent, no entry, distress, or action shall be made or brought by such person or any per- 
son claiming through him, to recover such land or rent, in respect of such other estate, 
interest, right, or possibility, unless in the meantime such land or rent shall have been 
recovered by sorue person entitled to an estate, interest, or right which shall have been 
limited or taken effect after or in defeasance of such estate or interest in possession. 

21. And be it further enacted, That when the right of a tenant-in-tail of any land or Where tenant-in- 
rent to make an entry or distress or to bring an action t9 recover the same shall have ^*U^ l»rred 
y^een barred. by reason of the same not having been made or brought within the period JJhomhem?ght 
hereinbefore limited which shall be appUcable in such case, no such entry, distress, or have barred 
action shall be made or brought by any person claiming any estate, interest, or right »hall not recover, 
which such tenant-in-tail might lawfully have barred. 

22. And be it further enacted. That when a tenant-in-tail of any land or rent entitled possession 
to recover the same shall liave died before the expiration of the period hereinbefore adverse to a 
limited, which shall be applicable in such case for making an entry or distress or bringing JJ^"J[J"'JjJ^ 
an action to recover such land or rent, no person claiming any estate, interest, or right against the 
which such tenant-in-tail might lawfully h^ve barred shall make an entry or distress or reniainder-men 
bring an action to recover such land or rent but within the period during whicli, if such ^?°l!jLJ^*** 
tenant-in-tail had so long continued to live, he might have made such entry or distress or 

brought such action. 

^ 23. And be it further enacted, That when a tenant-in-tail of any land or rent shall liave Where there 
made an assurance thereof, whicli shall not operate to bar an estate or estates to take »h^l *»»ve b^ 
effect after or in defeasance of his estate tail, and any person shall by virtue of sui-h JJJ^^S^JJ^aUe by 
assurance, at the time of the execution thereof, or at any time afterwards, be in possession a tcnant-in-tail 
OP receipt of the profits of such land, or in the receipt of such rent, and the same person, which ithall not 
OP any other person whatsoever (other than some person entitled to sucli possession or nudndera^they 
receipt in respect of an estate which shall have taken effect after or in defeasance of the shall bo l>arreu 
estate, tail), shall continue to be in such possession or receipt for tlie period of twenty at the end of 
years next after the commencement of the time at wliich such assurance,^ if it had then ^j||J^^J ^JJ^ 
been executed by such tenant-in-tail or tlie person who would have been ei^titled to his ^hen the 
estate tail if such assurance had not been executed, would, without the consent of any assurance if then 
other person, have operated to bar such estate or estates as aforesaid,, then at the expira- ^^^hawed ^** 
tion of such period of twenty years such assurance shall be and be deemed to have been them, 
effectual as against any person claiming any estate, interest, or right to take effect after or / 
in defeasance of such estate tail. 

24. And be it further enacted, That after the said thirty-first day of December, one No suit In equity 
thousand eight hundred and thirty-three, no person claiming any land or rent in equity to be brought 
shall bring any suit to recover the same but within the period during which by virtue Sfi^^e vJSJ«. 
of the provisions hereinbefore contained lie might have made an entry or distress or ^iif if entitled at 
brought an action to recover the same respectively if he had been entitled at law to such law miifht have 
estate, interest, or right in or to the same as he shall claim therein in equity. brought an 

26. Provided always and be it further ena<'ted, That when any land or rent shall be j^ ^Aaes of 
vested in a trustee upon any express trust, the right of the ceBtui que trust or any person express trust the 
claiming through him, to bring a suit against the trustee or any person claiming through ?*^ fj^ v***^ 
him, to recover such land or i*ent, shall be deemed to have first accrued, according i^^^^d untitif 
to the meaning of this Act, at and not before the time at which such land or rent shaU conveyance to a 
have been conveyed to a purchaser for a valuable consideration, and shall then be purchaser. 
deemed to have accrued only as against such purchaser and any person claiming through 
him. (27) 

26. And be it further enacted. That in every case of a concealed fraud the right of any in cases of fraud 
person to bring a suit in equity for the recovery of any land or rent of which he, or any no time shall run 
person through whom he olaims, may have been deprived by such fraud, shall be deemed Je^^^ng^^con^ 
to have first accrued at and not before the time at wliich such fraud shall or with ceoled. 
seasonable diligence might have been first known or discovered ; provided that nothing in 

this clause contained sliall enable any owner of lands or rents to ha^e a suit in equity ' 
for the recovery of such lands or rents, or for setting aside any conveyance of such lands 
OP rents, on account of fraud, against anv bond fide purchaser for valuable consideration 
'who has not assisted in the commission 01 such fraud, and who at the time that he made 
the purchase did not know and had no reason to believe that any such fraud had been 
committed. 

27. Provided alvi^ys and be it further enacted, That nothing in this Act contained shall Saving the 
be deemed to interfere with any rule or jurisdiction of Courts of Equity in refusing J?^*^^n^"jjj' 
relief on the ground of acquiescence or otherwise to any person whose right to bring a ground of acqul- 
suit may not be barred by virtue of this Act. escence or ^ 

28. And be it further enacted, Tliat when a mortgagee shall have obtained the ^^^^^ijl^ ^ v^ 
possesaon or receipt of the profits of any land, or the receipt of any rent, comprised in his bsux^attheend 

C^) For an important case where a trust was held to be express for the purposes of 
this section, see Norton and others y. Enghet and otherSf 5, S. 0. B., Eq., 23 ; and see 
t, 8. 0. R., Eq.» pp.. 66-70. 
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mortpas:*'. the inortgngor or nny person claiming tliiougli him shall not bring a suit to 
r«fl('fiii the mort||jmc but within twenty years next after the time at which themoitg^ee 
obtaiiu'd .«u(rh }><>ssessiun or receipt, unless in the meantime an acknowledgment of the 
title of the niortgngor or of his right of redemption shall have been given to the mat' 
gji^or, or some jx^rson claiming liis estate, or to the agent of such mortgagor or person in 
writ ing signed l)y the mortgagee or the penK>n claiming through him ; and in sudk case no 
such suit shall be brought but within twenty years next after the time at which sodi 
aoknowledgment, or the last of such acknowledgments if more than one, was given; and 
wlien there shall be more than one mortgagor, or more than one person claiming thiou^ 
the uiortgjigor or mortgagors, such acknowledgment, if given to any of such mortgagon 
or i>ersoi)9, or liis or their agent, shall be as effectual as if the same had been giyentoail 
sueh mortgagors or pt^rsons ; but where there shall be more than one mortgagee, or more 
than one ]>erson claiming the estate or interest of the mortgagee or mortgagees, snch 
acknowleiltrment, signed by one or more of such mortgagees or persons, shall be effectual 
only as against the party or parties signing as aforesaid, and the person orpen(»u 
claiming any part of the mortgage money or ijnd or rent by, from, or under him or them, 
4ind aTiy jxtjoii or ptTsons entitled to any estate or estates, interest or interests, to take 
effwt ttft(^r or in d«»tVasance of his or their estate or estates, interest or interests, andshaU 
not oi>er.ito to give to the mortgagor or mortgagors a right to redeem the moil^^geaB 
against the p;'rson or persons entitled to any other tmdivided or divided part of the 
mrmoy or land or rent ; and where such of the mortgagees or persons aforesaid as shall 
liave given such acknowledgment shall be entitled to a divided pert of the land or rent 
comprised in the morti^iije, or some estate or interest therein, and not to any ascertained 
part of tlie moHffjiged money, the mortgagor or mortgagors shall be entitled to redeem 
tlie same divided j)art of tlie land or rent on payment, with interest of the part of the 
mortgage money which slmll bear tlie same proportion to the whole of the mortgage 
money as the value of such divided ])art of the land or rent shall bear to the valneof 
tlie whole of the land or rent comprised in the mortgage. 

20. Provided always aiid be it further enacted. That it shall be lawful for any Ardi- 
bishop, Bishop, Dean, l*rebendary. Parson, Vicar, Master of Hospital, or other spiritiial or 
eleemosynary corporation sole, to make an entry or distress or to bring an action or suit 
to recover any land or rent within such period as hereinafter is mentioned next after tie 
time at whieli the right of such corporation sole, or of his predecessor, to make audi 
entrj' or distress or bring such action or suit shall first have accrued ; (that is to say), the 
period during which two persons in succession shall have held the office or benefice in 
respect whereof such land or rent shall be claimed, and six years after a third person 
shall have been appointed thereto, if the times of such two incumbencies, and such term 
of six years taken togetJier shall amount to the full period of sixty years ; and if such 
times taken together shall not amount to the full period of sixty years, then during such 
further number of years in addition to such six years as will, with the time of the 
holding of such two persons and such six years, make up the full period of sixty years ; 
and after the said thirty-first day of December, one thousand eight hundred and thirty- 
three, no sucli entry, distress, action, or suit shall be made or brought at any time beyond 
the determination of such period. 

30. And be it further enacted. That after the said tliirty-first day of December, one 
thousand eight hundred and thirty-three, no person shall bring any quare impedii or 
other action or any suit to enforce a right to present to or bestow any church, vicarage, 
or other ecclesiastical benefice, as the patron thereof, after the expiration of such period 
as hereinafter is mentioned ; (that is to say), the period during which three clerks in 
succession shall have held the same, all of whom shall have obtained possession thereof 
adversely to tlie right of presentation or gift of such patron or of some person through 
whom he claims, if the times of such incumbencies taken together shall amount to me 
full period of sixty years; and if the times of such incumbencies shall not together 
amount to the fuH period of sixty years, then after the expiration of such further time 
as vdth. the times of such incumbencies will make up the full period of sixty years. 

31. Provided always and be it further enacted, That when on the avoidance, after a 
clerk shall have obtained possession of an ecclesiastical benefice adversely to the right of 
presentation or gift of the pat»ron tliereof, a clerk shall be presented or collated thereto 
by His Majesty or the ordinary by reason of a lapse, such last-mentioned clerk shall be 
deemed to have obtained possession adversely to the right of presentation or gift of such 
patron as aforesaid ; but when a clerk shall have been presented by His Majesty upon the 
avoidance of a benefice in consequence of the incumbent thereof having been made a 
bishop, the incumbency of such clerk shall, for the purposes of this Act, bo deemed a 
continuation of the incumbency of the clerk so made bishop. 

32. And be it further enacted. That in the construction of this Act every person 
claiming a right to present to or bestow any ecclesiastical benefice, as patron thereof, by 
virtue of any estate, interest, or right which th^ owner of an estate tail in the advowson 
might have barred, shall be deemed to be a person claiming through the- person entitled 
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to Buch estate tail, and the right to bring any quare impedit action, or suit shall be J^i^]^*^' ^ 
Umited accordingly. ^"*' 

88. Proyidod always and be it further enacted, That after the said thirty-first day of No advowson to 
-December, one thousand eight hundred and thirty- three, no person sliall bring any quare ^J®*;^*^ 

impedit or other action or any suit to enforce a right to present to or bestow any "^*' >«*"• 
ecclesiastical benefice, as the patron thereof, after the expiration of one hundred years 
from the time at which a cleric shall hare obtained possession of such benefice adversely 
to the right of presentation or gift of such person, or of some person through whom ho 
claims, or of some ])cr8on entitled to some preceding entate or interest , or undividt^d share 
■ or alternate right of presentation or gift, held or derived under the same title, unless a 
derk shall subsequently have obtained possession of such benefice on the pr(\>*cuttttion or 
gift of the person so claiming, or of some person tlirough whom he claims, or of some 
other person entitled in respect of an estate, share or right held or derived under the 
same title. 

34. And be it further enacted, Tlmt at the determination of the period Ihnited by this At the end of tho 
Act to any person for making an entry or distress, or bringing any writ of quare impedit {5J,'i]^f|"ri!rh"(5 
or other action or suit, the right and title of such jierson to the land, rent, or advowson ^hc j^rty <mt of 
for the recovery, whereof such entry, distress, actiou, or suit respectively might liave been iKuw-sHicm to Iw 
made or brought within such period, sliall be extinguished. uxtiiitfuishwL 

35. And be it further enacted. That the receipt of the rent payable by any tenant Receipt of rtmt 
from year to year, or other lessee, shall, as against such lessee or any person (rlaiming t<» Ih; <lccmcd 
under him (but subject to the lease), be deemed to be the receipt of the profits of the rcwlptof pront* 
land for the purposes of tliis Act. 

36. And be it further enacted, Tliat no writ of right patent, writ of right quia domimts ^^i ^^^^ mixed 
remisit cwriamj writ of right in capife, writ of right in London, writ of right close, writ of urtioiiM 
right rfe ration ab Hi parte f writ of riglit of advowson, writ of right uix)u disclaimer, writ ":^'^^^!j'^*^jj'fjj'*' 
de rationabilibus divisiSy writ of right of wanl, writ de consuetudinibuK et serrifiis, writ 1^^*14^34, "*' 
of cessavit^ writ of escheat, vrrit of quo jure^ writ of secia ad molendiuumy writ de 

essendo quietum de iheohniot writ of ne injusle vexes, writ of mesne, writ of quod 

permittat, writ of formedon in descender, in remainder, or in reverter, writ of assize of 

novel disseisin, nuisance, dar rein-presentment, juris utrim, or mart d' ancestor, writ of entry 

9ur disseisin, in the quibus, in the per, in the ^?erand cui, or in the post, writ of entry «rr 

intrusion, writ of entry, sur alienation, dumfuit non compos mentis, dumfuii infi^ trtalem, 

dutnjkiit in prisond, ad commuuem legem, incasu proviso, in consimilicasu, cut in vita, sur 

eui in vita, cui ante divoriium, or sur cui ante divortium, writ of entry sur abatement, 

"writ of entry quare ejecit, infra tertninum, or ad terminum qui pra^teriit, or causa 

matrimonii prcelocuti, writ oiaiel, besaiel, tresaiel, cosinage, or nupcr obiit, writ of waste, 

writ of partition, writ of disceit, writ of quod ei dcforceaf, writ of covenant nnil, writ of 

warrantia chartce, writ of curia claudenda, or writ, /><»;• qu(P servit}a,m\(\. n«) other aeliou 

real or mixed (except a writ of right of dower, or writ of dower vudi nihil hahct, or a Except f<ir dower 

quare impedit, or an eiectmcnt) ; and no plaint in the nature of any su<'h writ or acti(»n nunrc. imimlit 

(except a plaint for freebcnch or dower) shall be brought after the thirty-first day of *^"^ ^j*'*^^"*^"^ 

December, one thousand eight hundred and thirty-four. 

37. Provided alAvays and be it further enacted, That when on the wiid thirly-fii-tft day Real actions may 
day of December, one thousand eight hundred and thirty-four, any person who shall not Iw brought 
have a right of entry to any land shall be entitled to maintain any sueh Avrit or action jjjjjj 1^"* 

as aforesaid in respect of such land, such writ or acti(m may be brought at any time ' 
before tho first day of June, one thousand eight hundred and thidy-iivc, in ease the 
same might have been brought if this Act had not been made notwithstanding the 
period of twenty years hereinbefore limited shall have expired. 

38. Provided also and be it further enacted, That when, on the said first day of Jime, Raving tho rights 
one thousand eight hundred and tliirty-five, any ]U'rson wliose right of entry to any land "'jjPi"?V^ 
shall liave been taken away by any descent cast, discontinuance or warranty, might main- Actions onlvnt 
tain any such writ or action as aforesaid in respect of such land, such writ or action may tho coinine'nco- 
bo brought after the said first day of June, one thousand eight hundrt»d and thirty-iive, "'^"^.,"' ^^^ 
but only within the period during which by virtue of the provisions of this Act an entry ^ *^°' 
might liave been made upon the same land by the person bringing such writ or action if 

his right of entry had not been so taken away. 

89. And be it further enacted, That no descent cast, discontinuance, or warranty which no descent 
may happen or be made after the said thirty-first day of December, one thousand eight warmuty, &c., to 
hundred and thirty-three, shall toll or defeat any right of entry or action for the reeo very bar a right of 
of land. ^^ ^' 

40.' And be it further enacted. That after the said thirty-first day of December, one Money charged 
thousand eight hundred and thirty-three, no action or suit or other proceeding shall be JM">».1'^»^ *"<* 
brought to recover any sum of money secured by any mortgage, judgment, or lien, or ^Siiwl fAtinfled 
otherwise charged upon or payable out of any land or rent, at law or in equity, or any at tho end of 
legacy, but witliin twenty years next after a ])resent right to receive tho saine shall have \^*^"*^i*^?f^^' 
accrued to some person capable of giving a discharge for or rt^lease of the same, unlews in iiftcireyti>aid or** 
the mean time some pai% of the principal money, or some interest thereon, sliall liavo been 
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acknnwlG<I?meTit 
in writing' in the 
meaii time. 



No arrcan of 
dower to l>o 
rcc<ivere<l for 
more than six 
yearH. 

No Arrears of 
rent <»r iiiton-st 
to \m rv< itvtrtd 
for more than 
six yeam. 



Act to extend to 
the Spiritual 
Courta. 



Act not to extend 
to Scotland nor 
to ailvowsoiis in 
In^iand. 
Act may be 
amended. 



Intestate land 
not heritable but 
to pass as 
personalty. 



Land to bo 
includc<l in 
iiiventorj', &c. 



Curtesy and 
dow^r retained. 



A Judge may 
make special 



paid, or some acknowledgment of the right thereto shall have been given in writiiigiiflied 
by tlic perf»on by 'U'honi the same shall bo payable, or liis agent, to the person entitled 
t Iicreto or liis agent ; and in such case no such action or suit or proceeding shall be bioai^ 
but within twenty years after such payment or acknowledgment, or the last of •snchpsj- 
nients or acknowled^i^mcnts if more than one was given. (*) 

41. And l)c it further enacted, That after the said tliirty-first day of December, one 
thouwind ciKht hundretl and thirty-three, no arrears of dower, nor any damages on accoosl 
of such arR'urs, shall be recovered or obtained by any action or suit for a longer peiiod 
tlian six vcjirH next before the commencement of such action or suit. 

'i'2. Aud be it further enacted, That after the said thirty-first day of December, cm 
thousand cij^ht Immlred and thirty-tliree, no arrears of rent or of interest in respect of 
any sum of money charge*! u])on or payable out of any land or rent, or in respect of any 
lej^u'v, or any daniaget* in rcHpect of such arrears of rent or interest, shall be recovered l)j 
any distress, actiun, or suit but within six years next af tor the same respectively shall bs?B 
bec<^nie <lue, or next after an acknowledgment of the same in writing shall have been ■ 
piven to the iH'i-son entitled thereto or his agent, signed by the person by whom the same 
was piy«])le or hisaijent: Provided nevertheless, that where any prior mortgagee or 
otlier incumbmncer shall have been in possession of any land, or in tlie receipt of the 
prt^tits thereof, within one year next before an action or suit shall be brought by soj 
]x>rson entitled to a subsequent mortgage or other incumbrance on the same laiKl, tbe 
])erson entith'd to eucli subsecpient mortgage or incumbrance may recover in such adioiB 
or suit the arrears of interest which sliall have become due during the whole time tJnfc 
such pi'ior niort^igee or incumbraiurer was in such possession or receipt as aforefiaid, 
all]iou«(h such time may have exceeded the said term of six years. 

4.'}. Aud l)e it further enacted, Tliat after tlie said tliirty-first day of December, 000 
thousand eijr]it huudnnl and thirty-three, no person claiming any tithes, legacy, or other 
])ro|K^rty for the recovers of wliich he might bring an action or suit at law or in equitr, 
sliall bring a suit or otlier pro<*eeding in any Spiritual Court to recover the same but 
within tlu* ]>eriod (hiring which he mifj;ht bring such action or suit at law or in-eqoity. 

li. Provided always and be it further enacted, That this Act shall not extend toSa** 
land J and shall not , so far as it rehitcs to any right to permit to or bestow any church, 
vicanige, orother eeclesiastical benefice, extend to Ireland. 

'W). And be it further enacted, Tliattliis Act may be amended altered or repealed dming 
this ijresent Session of Parliament. 

REAL ESTATE OF INTESTATES DISTRIBUTIOK 

26 Vic. No. 20. An Act to alter the succession to Real Estate in cases of 
Intestacy. [Reserved, 20tli December, 1862. Assent proclaimed, 21st 
July, 1863.] 

"WiiKKEAS it is expedient to alter the law relating to the succession to real estate in 
eases of intestacy : Be it therefore, &e., &.c. : — 

1. From and after the passing of this Act all land which, by the operation of the law 
relating to real property now in force, would ujwn the death of the owner intestate in 
respeet of such land pass to his heir-at-law, shall instead thereof pass to and become 
vested in liis personal representatives, in hke manner as is now the case with chattel real 
property. (-'') 

2. Lands lield in trust or by way of mortgage, passing under this Act, shall be subject 
to the same trusts and equities as the same would have been subject to if they had 
descended to the lieir, and all other lands so passing shall be included by the 
a(hninistrator in his inventory and account, and be disposable in like manner as 
other personal assets, without distinction as to order of application, for payment of- debts 
or otherwise : Provided that nothing herein contained shall give to any husband on the 
death of his wife intestate any greater interest in the real estate of his wife, or in the 
produce thereof upon sale, than a tenancy for life by the curtesy, nor to any widow a 
greater interest in the real estate of her husband on his death intestate than the rights 
she would otherwise have liada^ dowress thereon (^^) : And provided also that in case of 
the sale of any such real estate by virtue of this Act, provision shall bo made by order 
of the Court or Judge for securing out of the produce of the sale such payments as shall 
be eqidvalent to the right of such husband or wife as tenant by the curtesy or 
doT^Tess. 

3. It shall be lawf id from time to time for any Judge of the Supreme Court, upon the 
application of the administrator or of any person beneficially interested, and after such 

(*) Extended by 26 Vict. No. 12, sec. 36, to cases of claims to estates of intestates, 
pout. 

C^^) Ejectment by administrator and administatrix de bonis non against lieir-at-law 
of intestate. Held, that legal estate "was in plaintiff under sec. 1 of 26 Vict. "No. 20and 
Bee. 25 of 26 Vict. No. 12. Norman and wife v. Feek, S.C., September 11th, 1876. 
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prerious notice tx) other parties and inquiry a^ie shall think fit, to order and direct the JJ^*^®'^^*^ 
OonrBe of proceeding which shall be taken in regard to the time and mode of sale of such "*<^'®*®- 
land — ^the letting and management thereof until sale — the application for main- 
tenance or advancement or otherwise of shares of infants — the expediency and mode of 
effecting a partition if applied for — and generally in regard to the administration of. 
ihe property for the greatest advantage of all persons interested. (3") 

4. In any case wherein upon such inquiry the Judge sliall bo satisfied that a partition Judpe may order 
of the land would be advantageous to the parties interested therein, it shall be lawful for P^"^**^o"- 
luch Judge to appoint one or more arbitrators to effect such partition, and to exercise in 
xegard thereto under his direction and control powers similar to those of Oonnnissioners 
M^ing under a decree in equity for partition : And tlie rei)ort. and final award of tlio 
said arbitrators, setting forth the particulars of the land allotted to each jwrty interested, 
shall, when signed by them and confirmed by the order of a Judge and when also 
registered in the office of the Registrar General, be effectual without the necosKity of any 
farther conveyance to vest in each allottee the land so allott<?d : And if such allotment 
be made subject to the charge of any money payable to any other iwrty interested for 
equalizing the partition, such charge shall take effect according to the terms and 
conditions in regard to time and mode of payment and otherwise which shall be 
expressed in such award, without the necessity of any further instrument being made or 
executed. 

6. It shall be lawful for the Supreme Coui-tfrom time to time to make rules (*) for the Supremo Court 
ordinary guidance of administrators in relation to real estate administenHl as iK'wonal IJi'Jj^^jnj^iJJJicB. 
assets either by inserting the same in letters of administration, or i)romulKatinfT the same 
in like maimer with other general rules affecting the practice of the Court. : Provided t Imt no 
such rules shall prejudice or control the effect of any special order to be made by a 
Judge upon such inquiry as aforesaid iji any particular case ; but provided fnrthcr that 
erery such special order shall be subject to control or revision by the full Com t, on 
app^ thereto, by the administrator or any other ])arty interested : Provided that a copy 
or such rules shall be laid before both Ilouses of Parliament within one month from the 
issue thereof if Parliament be then in Session, or otherwise within one month after tho 
commencement of the next ensuing Session. 

6. The preceding provisions shall be alike applicable to any executor to whom JJ^'eJj'o'^nl"**' 
in case of partial intestacy land shall pass imder this Act, also to the Ciu^tor of Intestate RdminUirBioni bj 
Estates aild to any other person fulfilling a like duty. tJip "' *"^^** 

7. No executor or administrator shall be required against his o-wn consent to continue iJS^oi ti*be Jro- 
the duty of a trustee by managing the property during an enforced snsjiension of sale, longed wituuut Ui* 
but shall be entitled, upon such suspension being ordered, to relinquish his trust to such °*»'^*'"*"*- 
officer of the Court or other person as the Court or .Judge shall appoint. 




(•) So far as the editor has been able to learn, no rules have been promulgated under 
the power conferred by this section. 

(*") M. died intestate in 1865, and his widow as administratrix sold the freehold estate 
to which he was entitled at his death, and out of which she was dowable. i/tW, that 
the Act 26 Vict., No. 20, confers on the administrator a statutory title in all the real 
estate of an intestate, without the intervention of any order for sale by tho Court or 
a Judge. Held also, that the provisions of the 2nd section of the Act primarily 
refer to estates sold under the directions of the Court, and do not apply to" this case. 
Seld, further, that the administratrix (who claimed to be entitled to ojic-third of the 
annual value of the property at the time of intestate's death, viz., £100, or in other 
words, to retain the sum of £341 3s. 4d. as the cash value of an annuity of £33 Hs. 8d. 
upon an age of thirty-five years at 8 per cent.) was entitled as to dower only out of tho 
proceeds of the sale, reckoned as if invested in Government debentures at 6 per cent — 
one-third of such income to form the basis of tho calculation of the present value of an 
annuity for her life-7-which lump sum she might be at liberty to rt»tain out of the 
balance in hand for Ijer dower. Ex parie Murphy , 6, S.C.R., Eq., p. 63. 

(^ In an application to the Court under this section, by petition in a summary way, 
the Court will give all necessary directions as in an administration suit. In this case 
the Court ordered the administrator to execute a conveyance of the land of the deceased 
intestate to the next of kin. (See the remarks of Stephen, C. J., and Milford, J., ujwn 
the difficulty of carrying out the provisions of the Act.) In the matter of II. Carvell, 
deceased^ 3, S.C.B., 354. An appeal will lie to the full Court in its Ecclesiastical Juris- 
diction, from the order of a Judge upon a petition under the 26 Viet. No. 20, s. 3. 
Upon sjich a petition the Judge will not interfere with tho discretion of the adminis- 
trator, unless it is clearJy wrong ; and, a fortiori, the Court on appeal will not interfere 
therewith when the Judge in the first instance has declined to do so, unless a strong 
case be shown for such interference. Order of ITargrave, .T., dismissing with costs the 
petition of a party interested in the real estate of an intestate, i)rayingtliat the adminis- 
trator might be directed to sell the same, reversed as to tlie costs, an(i no costs of appeal 
given. (Hargrave, J., disseniiente^ Me Wood, intestate^ 9, S.C.R., p. 269. 
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Preamble. 



Repeal of pre- 
vious Acts. 



Short title. 



Short title. 8. Tliis Act ehall be styled and may b^ted as the " Real Estate of Intestates Dishi. 

Commencement. ^^^^^^ ^^.^ ^f ig62," and shall take effect from and after the first day of July, one 
thousand eight hundred and sixty-three. 

REAL PROPERTY. (*> 

26 Vic. No. 9. An Act for the Declaration of Titles to Land and to 

facilitate its Transfer. [7th November, 1862.] 

WuEREAS it iff expedient to proyide for the declaration of titles to land and to fiidlitate 
the trunsfor of land : Be it therefore enacted by the Queen's Most Excellent Majesty, by 
and witli the advice and consent of the Legislative Council and Legislative Assembly of 
New South Wales in Parliament assembled, and by the authority of the same, h 
follows : — 

Preliminartf. 

1. All Inws, stntutcB, acts, ordinance, rules, regulations, and jnuctice whatsoever idat* 
iiig to frccliold and other interests in land, so far as inconsistont with the provisioiis of tiui 
Aft , are hereby repealed so far as regards their application to land under the provisioni 
of this Act, or the bringing of land under the operation of this Act. 

2. This Act may be cited for all purposes as the " Real Property Act." 
Interpretation. 3. In the construction and for the purposes of this Act, and in all instruments p1i^ 

porting to be made or executed thereunder (if not inconsistent with the context and 
subject matter), the following terms in inverted commas shall bear the respectire 
meanings set upainst them : — 

" Land" — J^and, messuages, tenements, and hereditaments corporeal and incorporetl 
of every kind and description, or any estate or interest therein, together with ail 
paths, passages, ways, watercourses, liberties, privileges, easements, plantatiinu, 
gardens, mines, minerals, and quarries, and all trees and timber thereon or 
thereunder lying or being, unless any such are specially excepted. 

" Grant" — Any Cro^^'n grant of land. 

" Proprietor" — Any person seised or possessed of any freehold or other estate a 
interest in land, at law or in equity, in possession, in futurity, or expectancy. 

" Transfer" — Tlie jMissing of any estate or interest in land under this Act^ whether 
for valuable consideration or otherwise. 

" Transmission" — The acquirement of title to or interest in land consequent ontiw 
death, will, intestacy, bankruptcy^ insolvency, or marriage of a proprietor. 

" Mortgage" — Any charge on land created merely for securing a debt. 

.** Mortgagor" — The proprietor of land or of any estate or interest in land pledged 
as security for a debt. 

" Mortgagee" — The proprietor of a mortgage. 

** Encumbrance" — Any charge on land created for the purpose of securing the 
payment of an annuity or sum of money other than a debt. 

" Encumbrancer" — The proprietor of any land, or of any estate or interest in land, 
cliarged with any annuity or sum of money other than a debt. 

" Encumbrancee" — Tlie proprietor of an encumbrance. 

" Lunatic" — Any person who shall have been found to be a Ivmatic upon inquiiy by 
the Supreme Court, or by any Judge thereof, or upon a commission of inquiry 
issuing out of the Supreme Court in the nature of a writ de lunatico inqui- 
rendo. 

" Person of imsound mind" — Any person not an infant, who, not having beenfomid 
to be a lunatic, shall be found upon like inquiry to be incapable from infirmity 
of mind to manage his own affairs. 

" Consular Officer" — Consul General, Consid, and Vice-Consid, and any person for 
the time discharging the duties of Consul General, Consul, or Vice-Consul. 

•* Instrument" — Any grant, certificate of title, conveyance, assurance, deed, map, plan, 
will, probate, or exemplification of will, or any other document in writing 
relating to the transfer or other dealing with land or evidencing title thereto. 

" Sworn valuator" — Any person appointed by the Governor with the advice of the 
Executive Council to value land under this Act. 

The describing any person as a proprietor, transferror, transferree, mortgagor, mort- 
gagee, encumbrancer, encumbrancee, lessor, or lessee, or as trustee, or as seised of, 
having, or taking any estate or interest in any land, shall be deemed to include 
the heirs, executors, administrators, and assigns of such person. 

(*) This Act is often, and perhaps more correctly, cited as the " Land Transfer Act." 
It has, however, been so familiarized under the title " Real Property Act," that it has 
been printed in this collection imder that head. It is also very commonly known as 
*♦ Torrens's Act," 
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And generally, unless the contrary shall appear from the context, whenerer a form in 
any Schedule hereto is directed to be used, such direction shall apply equally to 
any form to the like effect signed by the Registrar General or stamped with his 
seal or which for the same purpose may be authorized in conformity with the 
provisions of this Act ; and any variation from any such form, not being in 
matter of substance, shetll not affect its validity or regularity, but it may be used 
with such alterations as the character of the parties or the circumstances of the 
case may render necessary. 

Paet I. — Appointment^ powers^ and functions of Employe$, 

The department of the Registrar General shall be the department authorized to Existing ofBoers 
into execution the provisions of tliis Act, and the Registrar G-eneral and other officers ^ T^^^ avi 
jlerks of the said department at the time of this Act coming into operation shall ^^^ "'«•' 
>rm all the duties of their respective offices under this Act. 

The Governor, with the advice of the Executive Council, may appoint to the said Appointment of 
rtment such Deputy Registrars Q-eneral and other officers and clerks as may be TittSiolSSw 
«ary for carrying out the provisions of this Act, and may likewise appoint two or and clerks, 
persons being barristers or solicitors to be " Examiners of Titles," hereinafter styled 
iininers," to advise and assist in carrying out the said provisions. 

The Governor with the advice aforesaid may appoint three or more persons, of Appointaient of 
n the Registrar General shall be one ex officio^ to be Commissioners for investigating CommisBoneri. 
ieaUng -with applications for bringing land under the provisions of this Act and for 
• purposes hereinafter appointed. The style of such Commissioners sliall be " The 
I Titles Commissioners," hereinafter styled " Commissioners." The \mofficial mem- 
shall be remunerated by fees specified in the Schedule hereunto marked F, and at 
leetings two shall form a quorum. 

The Registrar General shall have and use a seal of office bearing the impression of Registrar's leal 
loyal Arms of England, and having inscribed in the margin thereof the words ®' <>*«•• 
gpLstrar General of New South Wales" ; and eveiy instrument bearing the imprint of 
seal, and purporting to be signed or issued by the Registrar Gt;neral or by any 
ity Registrar General, shall be received in evidence, and shall be deemed to be signea 
jued by or under the direction of the Registrar General, without further proof, 
3S the contrary be shown. 

Whenever by any law for the time being in force in the Colony, anything is Fanotioos of 
inted to be done by the Registrar General, the same may be lawfully done by any SjS'^^J^ 
ity Registrar General. oeneraL 

It shafl not be lawful for any person whilst holding the office of Examiner of Examlnors and 
s or of Land Titles Commissioner under this Act, to engage in private practioa as a n^^^S^SJ 
ster or as an attorney or solicitor or be in partnership with or employed by any attor- 
)r solicitor. 

. The oath following shall be taken before one of the Judges of the Supreme Court Oaths of office, 
le persons at present holding the offices of Registrar General or Deputy Registrar 
)ral respectively, and by every Registrar General and Deputy Registrar General he^re- 
appointed, before entering upon the execution of his office under this Act — 
I A.B. do solemnly swear that I will faithfully and to the best of my abili^ exe- 
cute and perform the office and duties of Registrar General or Deputy 
Registrar G-eneral for the Colony of New South Wales : So help me God. 
. The Registrar General may exercise the following powers, that is to say — Powers of 

(1.) He may require the proprietor, or other person making application to have any ***8f***'*'^' 
land brought imder the provisions of this Act, or the proprietor or mortgagee or J<* inspert 
other person interested in any land under the provisions of this Act, in respect ^*<'^"'^*'*** 
of which any transfer, lease, mortgage, encumbrance, or other dealing, or any 
release from any mortgage or encumbrance, is about to be transacted, or in res- 
pect of which any transmission is about to be registered, or registration abstract 
granted, under this Act, to produce any grant, certificate of title, conveyance, 
deed, mortgage, lease, will, or other instnunent in his possession, or within his 
control, affecting such land or the title thereto. 
(2.) He may summon any such proprietor, mortgagee, or other person as aforesaid To summon and 
to appear and give any explanation respecting such land or the instruments examine wit- 
affecting the title thereto, and if upon requisition in writing made by the "®'*®* 
Registrar General such proprietor, mortgagee, or other person refuses or neglects 
to produce any such instnunent, or to allow the same to be inspected, or refuses 
or neglects to give any explanation which he is hereinbefore required to give, 
or knowingly misleads or deceives anv person hereinbefore authorized to 
demand any such explanation, • he shall for each such offence incur a penalty 
not exceeding one himdred pounds ; and the Registrar General, if th^ instru- 
ment or information so withheld appears to him material, shall not be bound to 
proceed with the bringing of such land under the provisions of this Act^ or with 
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To correct crrori. 



To enter caveats. 



tho rcgietration of such transfer or other dealing) or with the issuing of mdi 
registration abstract, as the case niaj be. 

(3.) Uc may administer oaths or may take a statutory declaration in lien of admin- 
istering an oath. 

(4.) He may, upon such evidence as shall appear to him and the Land Titlefi Com- 
missioners suflicient in that behalf, correct errors in certificates of title or in t^ 
register book, or in entries made therein respectively, and may supply entna 
omitted to be made under the provisions of this Act : Provided ^wavB t^ 
in the correction of any such error he shall not erase or render ill^blc the 
original wordp, and shall affix the date on which such correction was made Of 
entry supplied with liis initials, and every certificate of title so corrected, and 
eveiy entry so corrected or supplied, shall have the like vaUdity and effect as if 
such error had not been made or such entry omitted, . except as regards- anj 
entry made in the register book prior to the actual time of correcting tlie 
error or supplying tlic omitted entry. 

(5.) Ifc may enter caveat on behalf of any person who shall be under the disability 
of infnupy, covertivre, lunacy, unsoundness of mind, or absence from the CoIoot, 
or on hclialf of IFer Majesty, her heirs, or successors, to prohibit the transfer 
or dealing with any land belonging or supposed to belong to any such persons 
as hereinbefore mentioned, and also to prohibit the dealing with any land in 
any case in wliicli it shall apjiear to him that an error has been made by mis- 
dcBcription of such land or otherwise in any certificate of title or other instn- 
ment or for the prevention of any fraud or improper dealing. 
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Part II. — Procedure in bringing land under the provisions of this Act. 

12. All waste lands, and all lands set apart for public purposes, remaining unalienated 
from the Crown on tho day on which this Act shall come into operation, shall when 
alienated in fee be subject to the provisions of this Act. The grants of such land Bb&U 
be in duplicate, and every such grant in addition to proi)er words of description shall 
contain a diagram of tlie land thereby granted on such scale as the Governor with the 
advice aforesaid, may from time to time direct, and shall be deUvered to the Registiw 
General who shall register the same in manner hereinafter directed. 

13. Land alienated from the Crown in fee, prior to the day on which this Act shall 
come into operation (whether such land shall constitute tho whole or only port of 
the land included in any grant) may be brought under the provisions of this Act in tiie 
following manner, that is to say, — Tho Registrar General shall receive application in 
form A of the Schedule hereto if made by any of the following persons : — 

By any person claiming to be tlie person in whom the fee simple is vested in pos- 
session, eitlier at law or in equity : Provided that wherever trustees seised in fee 
simple have no express power to sell the land which they may seek to bring 
under the operation of this Act, the person claiming to be beneficially entitled 
for the first hfe estate or other greater estate than a life estate in the said land, 
shall join in such application. 

By any person claiming a life estate in possession, or a leasehold for a life or lives, 
or having a term of not less than twenty-five years then current : Provided 
that except in the case of an application by a lessee as regards the congurrenoe 
of his lessor, all persons claiming to be beneficially entitled in reversion or 
remainder shall- join in such application. 

Provided always that no such application shall bo received from any person claiming 
to be entitled to an undivided share of any land, unless the person who shall 
appear to be entitled to the other undivided share of the said land shall join in 
such application, with a view to bringing tlie entirety under the provisions of 
this Act, nor from the mortgagor of any land unless the mortgagee shall join in 
such application, nor from the mortgagee of any land except in the exercise of a 
power of sale contained in the mortgage deed, nor for any land subject to the 
lien of any judgment or execution creditor unless such creditor shall consent to 
such application, nor from a married woman unless her husband shall join in 
such application : Provided also that the father, or if the father be dead the 
mother or other guardian of any infant, or the committee or guardian of any 
lunatic or person of unsound mind, may make such application in the name of 
such infant, lunatic, or person of unsound mind. 

14. Every such applicant shall, when making his application, deposit with the Regis- 
trar General all instruments in his possession or under his control constituting or in any 
way affecting his title, and in the case of a leasehold a duplicate or certified copy of the 
lease and of any other instrument under which the applicant claims title, and shall fur- 
nish a schedule of such instruments, and also if required an abstract of his title, and shall 
in his application state the nature of his estate or interest, and of every estate or interest 
held therein by any other person, if hether at law or in eqxdty in possession or in futurity 
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3IP en>ectancj, and whether the land be occupied or unoccupied, and if occupied the name 

■ad description of the occupant and the nature of his occupancy and whether such occu- 

pmcy be adyerse or otherwise ('^), and shall state the names and addresses of the occupants 

wld proprietors of all lands contiguous to the land in respect to which application is 

loaade, so far as known to him, and that the schedule so furnished includes all instruments 

of title to such land in his possession or under his control, and shall make and sub- 

Bocribe a declaration to the truth of such statement ; and such applicant may if he think 

lit in his application require the Registrar G-eneral, at the expense of such applicalit, to 

cause personal notice of his application to be served upon any person whose name and 

address shall for that purpose be therein stated. 

16. Upon the receipt of such application the Eegistrar Q-eneral shall cause the title of Aprillajtkm how 
the appbcant to be examined and reported upon by the Examiners, and shall thereafter ^ "• "••** ^**'** 
tefer the case to the Lands Titles Commissioners for their consideration, and if it shall ii t 

Sipear to such Commissioners that the applicant proprietor is the original grantee from ^ orJkSl 
e Grown of the land in respect to which application is made, and that no sale, mortgage, mntee and no 
or other encumbrance or transaction affecting the title of such land, has at any time been ^JJUJ^iH*** 
v^gistered in the Colony, and that such applicant has not required notice of his applica- '«^»**«'*<*- 
tion to be served personally upon any person, then in such case it shall be lawful lor the 
Commissioners to direct the Registrar Q-eneral to bring such land under the provisions of 
this Act forthwith, by issuing to the applicant proprietor or to such person as he or the 
person applying in liis behafi may by writing under his hand direct, a certificate of title 
tor the same as hereinafter described. 

16. If it shall appear to the satisfaction of the Commissioners, that the land in respect when applicant 
to which application has been made, is held by the applicant for the estate or interest Is not original 
'described in such application free from mortgage, encumbrance, or other beneficial interest SuSJiMrtSiis 
affecting the title thereto, or if any such mortgage, encumbrance, or interest remain registered, 
unsatisfied, that the parties interested therein arc also parties to such application, and that 
the applicant has not required notice of his application to be served personally on any 

person, then, and in any such case, the Commissioners shall direct the Registrar General 

• 

Q^) An apphcation to have lands brought under the operation of tlie Real Property 
Act of 1862 must be entertained by the Registrar General, although it appears by the • 
terms of the application that the lands in question are, as a matter of fact, occupied by a 
person who does not claim in any way to be there xmder the applicant. Per Stephen, C.J. 
** I assent to this conclusion with reluctance, and, as already intimated, Mter much 
hesitation. The Act was not passed, as I conceive, to enable persons to try either 
litigated or doubtful questions of title to real property. Although called by a more 
comprehensive name, this law has one sole object — that of simplifying the process, 
previously most cumbersome and burthensomc, by which such property may be tranS' 
J'erred. The Act assumes, therefore, in the prescribed form of apphcation, that 
the person seeking the benefit of its provisions is indisputably the owner — already 
ascertained, and actually in possession. Nor can any land be brought imder them, 
accordingly, where there is a divided or in any degree an antagonistic interest, without 
the concurrence of all parties. There are clauses, of course, directing notice to be given 
to various persons, not on the land described merely or to its occupiers, but to those 
who are on adjoining lands also, lest by possibihty other claimants should exist, or a 
neighbour's boundaries be mistakenly included. And, as a necessary preliminary to 
transferring land, the right to do so must be obviously shown to the tribunal wliich is 
to sanction and perfect the transfer. But the legislature, surely, could never have 
intended to enable an appUcant, under the pretence (for it is nothing better) of desiring 
only an inexpensive mode of transferring his projperty, to proceed in effect against an 
adverse claimant, or at all events a person in actual adverse possession, and compel the 
latter thereupon to disclose, if not estabhsh, his right to that possession. The 
immediate consequence of this is, obviously, or it undoubtedly may be, to reverse all 
long-established rules, bv casting the burthen of proof upon the possessor, instead of 
requiring it from him wno merely asserts the right to be possessed. And I discover no 
eet-off against that consequence, in the main so injurious to sound pohcy, beyond this — 
that in some cases, perhaps, the advantage may be gained, if it be one, of enabling a 
■ claimant toest ablish an equitable and possibly long-dormant title, without the inter- 
vention of either a Judge or a jury, upon evidence which would not be admissible in a ^ 
court of law. It is sufficient to say, however, that — if our construction of the statute 
be correct^these possible consequences are not to be regarded. It may, moreover, 
' probably be found practicable occasionally to avoid them. But, whatever the incidental 
result, it follows from this judgment that every man claiming a title to landed property, 
although possessed adversely by another for many yeara (any period short of twenty 
years), may bring it under this conveyancing statute, and cause an indefeasible title 
thereto to oe recorded through the Commissioners, in his favour, against all the world." 
Sxparie SamiUon, 3, S. C. R., 811. 
See alflo other caaes uiider this section cited in,noto {^), 
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to cause notice of such application to be adyertised once in the Onzeite, and tliree tiiM 
in at least one daily newspaper published in Sydney, and shall further limit and vippcak 
a time not less than one month, nor more than twelve months from the date of ihe 
advertisemont in the Oazeite^ upon or after the expiration of which, the Eegistrar Genenl 
shall, unleps ho sliall in the interval have received a cayeat forbidding him so to do^ 
proceed to bring such land under the provisions of this Act. 

17. If it sliall appear to the satisfaction of the Commissioners that any parties int^ 
ested in any unsatisfied mortgage, or encumbrance, affecting the title to sucli land, or 
beneficially interested therein, are not parties to such application, or that the evidence of 
title set fortli by the applicant is imperfect, or that the applicant has required notice of 
his application to be served personally ujyon any person, then and in such case, it shallbe. 
lawful for the Commispioncrs to reject such appUcation altogether, or at their discretioa 
to direct the Registrar General to cause notice of such application to be served in accord* 
ance with such requirement upon all persons who shall appear to them to have tssj 
interest in the land which is tlie subject of such apphcation, and to be advertised three 
times in at least one daily newppaper published in Sydney, and in such newspapen 
publielied elsewhere as to such Commissioners may seem fit, and to be published in the 
Oovernment Gazette, and in the London Oazetiey and in the official Gazettes of each of 
tlie Colonies of ^''ictoria, Soutli Australia, Queensland, Tasmania, and New Zealand, orin 
any one or more of such Guzcttes, and the Comnussioners shall specify the number of 
times and at what intervals such advertisements shall be published in each or any of Budi 
Ghizettes, and sliuU also limit and appoint a time not less than two months nor more than 
two years from tlie date of the first of such advertisements in the Gazette, upon or after 
the expiration of which it shall be lawful for the Registrar Q-eneral to bring such hmd 
under the provisions of this Act, unless he shall in the interval have received a caTeat 
forbidding liim to do so. 

18. The Registrar General shall, under such direction as aforesaid, or under any order 
of the Suj)reinc Court., oiiuse notice to be published, in such manner as by such direction 
or order may be prescribed, that application has been made for bringing the land therein i 
referred to under the provisions of this Act, and shall also cause copy of such notice to 
be posted in a conspicuous place in his oflice, and in such other places as he may deem 
necessary, and shall forward by registered letter marked outside " Lands Titles Office," 
through the post oificc, copy of such notice addressed to the^ persons, if any, whom the 
Commissioners sliall have directed to be served with such notice, and to the persons if 
any, stated in the declaration by tlie applicant proprietor to be in occupation of sudi 
land, or to be occupiers or proprietors of land contiguous thereto, so far as his knowledge 
of the nddresfes of such persons may enable him, and in case such applicant shall hare 
required any such notice to be personally served upon any person named in his applica- 
tion, then and in such case the Registrar G^encral shall cause copy of such notice to be so 
served upon such person. 

19. If within the time limited in such direction, or under any order of the Supreme 
Court, any notice forwarded by registered letter as aforesaid shall not bo returned to him 
by the Postmaster General, and if -within tlic time so limited he shall not have received 
a caveat as liereinafter described forbidding him so to do, and in any case in which 
personal notice may be reqiiired as aforesaid, if he shall have received proof to his 
satisfaction that such notice has been served, the Registrar General shall pursuant to 
such direction of the Commissioners bring the land described in such application under 
the provisions of this Act by issuing to "tlie applicant proprietor or to such person as he 
or the person applying in his behalf may by any writing under his hand direct, a certifi- 
cate of title for the same as hereinafter described. 

20. The Registrar General, whenever any letter containing any notice shall be returned 
to him by the Postmaster General, shall refer the case to the Commissioners for their 
further dlirection, and whenever he sliall be made aware that any notice required by any 
applicant to be served personally lias failed to be or cannot be so served, he shall notify 
the same to such apphcant, who if he tliink fit may by writing under his hand withdraw 
such requirement, and the Registrar General shall thereupon report the case to the Commis- 
sioners who in either such case may reject the application altogether or direct the Registrar 
General to bring the land therein described under the pix)vi8ions of this Act forthwith, 
or after such further interval, notification, or advertisement, as they may deem fit. f 

21. Any person having or claiming an interest in any land so advertised as aforesaid,^ 
or the attorney of any such person, may witliin the time by any dire6tion of th^ 
Commissioners for that purpose limited, lodge a caveat \^-ith the Registrar General injj5 
form B of the Schedule hereto, forbidding the bringing of such land under the^ 
provisions of this Act, and every such caveat shall particularize the estate, interest, hen,'^ 
or charge claimed by the person lodging the same, and the person, lodging such caveat 
shall if required deliver a full and complete abstract of his title. 

22. The Registrar General upon receipt of any such caveat within the time limited as 
aforesaid, shall notify the same to such applicant proprietor and shall suspend further 
action in the matter^ and the lands in respect of which caveat may have been lodged 
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■hall not be brought under the provisions of tliis Act until such caveat shall have been P^^^f^^f^^'^ 
"^ihdrawn or shidl have lapsed from any of the causes hereinafter provided, or until a "**y®**- 
excision shall have been obtained from the Court liaving iurisdiction in the matter. 

23. After the expiration of three months from the receipt thereof, every such caveat Caveats lapse 
ahall bo deemed to have lapsed, unless the i^erson by whom or on whose behalf the same iJSretakwi^^Wn 



lodged, shall within that time liave taken proceedings in any Court of competent ^ree mon^ 
idiction to establish his title to the estate, interest, lien, or charge tlicrein specified, and^ 4^ %n^ 
shall have given written notice thereof to the Registrar Q-eneral, or sliall liave obtained /^-c ^i^^ 






from the Supreme Court an order or injunction restraining the Registrar G-eneral fromy^^r^!^^ 
baringing the land therein referred te under tlie provisions of tliis Act. i^'^) /r 

24. Any applicant proprietor may witlidraw his application at anv time prior to the Appllcaht pro- 
ksuing of the certificate of title, and the Registrar General sliall in such case upon S2SS^hJ?5nS?*" 
veqnest in writing signed by such applicant proprietor return to him or to the person cation. 

if any notified in such application as liaving a lien upon such instruments the abstract 
and fJl instruments of title deposited by such proprietor for the purpose of supporting 
his apj^cation. 

25. Upon issuing a certificate of title bringing land under the provisions of this Act, Instmmenti tA 
the Registrar General sliall stamp as cancelled every instrument of title deposited by the JulJ|.**,2J[w** *** 
proprietor wlien making his.apphcation, and in the ease of a leasehold sliall indorse upon 

the lease so deposited a memorandum stating that such lease has been brought under the 
provisions of this Act, and sliall certify such memorandum under his hand and seal and 
shall return such lease to the applicant, annexing thereto the certificate of title as afore- 
laid, and shall file in his ofiico the duplicate or certificate copy of such lease hereinbefore 
directed to be furnished by such applicant : Provided tliat if any such instrument shall 
irelate to, or include any property, whether personal or real, other than the land included 
in such certificate of title, then the Registrar G-eneral shall indorse thereon a memorandum 
oancelling the same in so far only as relates to the land included in such certificate; of title, 
and shall return such instrument to such proprietor, othenv-ise he shall retain the same in 
his office, and no person shall be entitled to the production of such instrument so stamped, 
except upon the written order of the applicant proprietor, or of some person claiming 
through or under him, or upon the order of a Judge of the Supreme Coiu^'. 

26. In case an applicant proprietor, or the person to whom an applicant proprietor may How oertifloate 
have directed certificate of title to be issued, shall die in the inter>'al between the date of p' ^t*« to issue 
his application and the date appointed for the certificate of title to issue in accordance Viousdea&'of 
•with the provisions hereinbefore contained, the certificate of title sliall be issued in the appUoant 
name of such applicant proprietor, or in the name of the person to whom he may liave 

directed it to be issued as the case may require, and such land shall devolve in like manner 
as if the certificate of title liad been issued prior to the death of such applicant proprietor 
or person so named by him. (*) 

27. Upon the first bringing of land under the provisions of this Act, whether by the PeroentaM in 
alienation thereof in fee from the Crown, or consequent upon the application of the pro- the pound to be 
prietor as hereinbefore provided, and also upon the registration of the title to an estate of Jjljjllf^ o# 
freehold in possession in land under the provisions of this Act, derived through the will title. 

or intestacy of a previous proprietor, or under any. settlement, there sliall be paid to the 
Registrar General the sum specified in the Schedule hereto marked P, and in the case of 
land brought imder the provisions of this Act by alienation in fee from the Crown, the 

(•) The provisions of this section are extended to Crown Grants issued in the name 
of deceased persons who, if living, would have been entitled to the grants. See 36 Vic. 
No. 7, sec. 3, 'post. 

Q^) For counts framed under this and the 21st and 13th sections — see StocJcdale y. 
EamiUon, 4, S.C.R., p. 313. 

Declaration under section 23 of this statute by caveator, alleging that the 
defendants had unjustifiably put him (plaintiff) to expense, by falsely asserting title to 
certain land, and endeavouring to procure a certificate of title thereto, notwithstanding 
the fact that he was seized and entitled, as defendants well knew. Averment, that 
plaintiff had lodged liis caveat, and that notice of the suit had been duly given. 
Allocation, that plaintiff liad instituted said suit in order to establish his title, and to 
obtain an order restraining the defendants and Registrar General from bringing said 
land under provisions of the Act, as well as to recover damages, &c. Held^ in de- 
murrer, that the action was maintainable. StocJcdale v. Hamilton, 5, S.C.R., p. 180 ; 
see also 3, S.C.R., p. 311, and 4, S.C.R., p. 313. 

Where the declaration framed under the 23rd section of the Real Property Act, 
alleg^g that the plaintiff was seized and was in possession of land, and that the 
defendants knew these facts, but that the defendants, notwithstanding, falsely alleged 
themselves to be seized and in possession, and thereupon applied for a title under the 
Act, the Court refused a new count to be added, restmg phuutiff 's case on posscasion 
only. Stochddle y. Mamiltonf 6, S.C.R., p. 261. 
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price paid for such land sliall be deemed and taken to be the Tahie thereof for tiie ^ 
pose of IcTving such sum, and in all other cases as aforesaid such value shall be aicertuned 
by the oath or solemn affirmation of the applicant proprietor or person deriring waA 
land by transmission : ProTided always that if the Eegistrar General shall not be ataliei 
aH to the correctness of the value so declared or sworn to, it shall be lawful for him to 
require such aiiplicant proprietor, or person deriving such land, to produce a eeriafioatieoC 
such value under the liand of a sworn valuator, which certificate shall be receiyedaioQi- 
elusive evidence of such value for the purpose aforesaid. 

2H. All sums of money so received shall be paid to the Colonial Treasurer, m:1u) U 

from time to time invest such sums, together with aU. interest and profits wbidinij 

have a(.>crued thereon, in New South Wales G-ovemment securities, to constitatoa 

assurance fund for the purposes hereinafter provided. 

Berenion expec- ^- ^^® bringing of land under the provisions of this Act shall not be held to extia- 

tant on lease not guish the reversion expectant on any lease, and the person named in any certificate of 

to be extin- title as entitled to the land therein described, shall be held in every Court of Lawui 

■^********** Equity to be seised of the reversion expectant upon any lease that may be noted liy 

memorial thereon, and to have all powers, rights, and remedies to which a revenkmaii 

by law entitled, and shall be subject to all covenants and conditions therein expreued 

to be performed on the part of the lessor. , . 
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Paet ni. — Register Booh — mode of registering and effect of Begistration, 

30. The Registrar G^encral shall keep a book to be called the " register book," lai 
shall bind up therein the duplicates of all grants, and of all certificates of title, and eadi 
grant and certificate of title shall constitute a separate folium of such book, and the 
Eegistrar General shall record thereon the particulars of all instruments, dealings, and 
other matters by this Act required to be registered or entered on the register book, 
affecting the laud included imder each such grant or certificate of title, distinct and 
apart. 

31. Every certificate of title shall be in duplicate in the form C of the Schedule heieU^ 
and shall set forth tlic nature of the estate of freehold in respect to whichit is issued, and 
the Registrar General sliall note thereon, in such manner as to preserve their priority, the 
particulars of all unsatisfied mortgages or other encumbrances and of any dower, lease, (ff 
rent charge to which the land may be subject ; and if such certificate of title be issued to 
a minor, or to a person otlicrwiso under disabilities, he shall state the age of such minor, 
or the nature of tlio disability so far as known to him, and shall cause one original d 
each certificate of title to be bound up in the register book, and deliver the other to the 
proprietor entitled to the land described therein. 

32. Before bringing under the provisions of this Act an estate in fee simple or in fee 
tail in any land in respect to which a certificate of title has been issued for any leasehold 
estate or interest, the Registrar General shall close the foUum of the register book con- 
stituted by the certificate of title of such leasehold, and shall carry forward upon the 
certificate of title issued in respect to such estate in fee, memorials of such leaselu^ 
estate or interest, and of all mortgages or other interests affecting the same then 
registered and still current, and the memorials of all future dealings with such leasehold 
estate or interest hereinafter directed to be registered shall be entered upon the folinm 
of the register book constituted by the certificate of title representing the fee. 

83. Every certificate of title, duly authenticated imder the hand and seal of the 
Registrar Gfeneral, shall be received in all Court* of Law and Equity as evidence of the. 
particulars therein set forth, and of their being entered in the register book, and shall 
be conclusive evidence that the person named in such certificate of title, or in toy entry 
thereon, as seised of or as taking estate or interest in the land therein described, is seised 
or possessed of or entitled to such land, for the estate or interest therein specified, and that 
the property comprised in such certiflcate of title has been duly brought under the 
provisions of this Act, and no certificate of title shall be imi)eached or defeasible on the 
ground of want of notice, or of insufficient notice of the appUcation to bring the knd 
therein described under the provisions of this Act, or on account ofany error, omission, or 
informality in such application, or in the proceedings pursuant thereto, by the Conmus- 
sioners or by the Registrar General. 

84. Every land grant and certificate of title shall be deemed and taken to be registeied 
under the provisions and for the purposes of this Act, so soon as the same shall have been 
marked by the Registrar General with the folium and volume as embodied in tie 
register book ; and every memorandum of transfer or other instrument purporting to 
transfer or in any way to affect land under the provisions of this Act, shall be deemed to 
be so registered, so soon as a memorial thereof, as hereinafter described, shall have been 
entered in the register book upon the folium constituted by the existing grant or 
certificate of title of such land ; and the person named in any grant, certificate of title, or 
other instrument, or registered as seised of or taking any estate or interest, shall be deexned 
to be the registered proprietor thereof. 
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86. Except as is hereinafter otherwise provided, every grant or other instrument pre- J^^f"^® »*■ ^ 
wnted! for registration shall be in duplicate, (*) and shall, unless a Crown grant, be attested aupUcate. 

"by a witness, and sliall bo registered in the order of time in which the same is produced 
for that purpose ; and instruments registered in respect to or affecting the same estate or Instruments en- 
interest shall, notwithstanding any express, implied, or constructive notice, be entitled in ^**®ij*^ priority 
priority the one over the other, according to the date of registration, and not according to 5f?^S»tion^ 
the date of each instrument itself, and the Registrar Ghineral upon registration thereof 
■halLfile one original in his office, and shall deliver the other to the person entitled thereto, 
•nd so soon as registered every instrument drawn in any of the several forms provided in And when re- 
tte Schedule hereto, or in any form which for the same purpose may be authorized in J^"*®^ ^ ^J^ 
0Onformity with the provisions of this Act, shall for the purposes of this Act be deemed ^d in reeiater 
md taken to be embodied in the register book, as part and parcel thereof, and such book and to have 
instrument when so constructively embodied, and stamped with tlie seal of the Registrar SjJ^*®*'* ®' * 
Gteneral, shall have the effect of a deed duly executed by the jmrtios signing the same. 

86. In every instrument creating or transferring any estate or interest in land under the SSSfto^*' 
XWovisions of this Act, there shall be implied the following covenant by the party creating implied in 
Or transferring such estate or interest, that is to say : That he will do such acts and execute instnimenta. 
such instruments as in accordance with the provisions of this Act may be necessary to 
^ye effect to all covenantis, conditions, and purposes expressly set forth in such instrument, 
or by this Act declared to be implied against such party in instruments of a like nature. 

37. Eveiy memorial entered in the register book shall state the nature of the instru- ^^*"^ ***" 
ment to wliicli it relates, the day and hour of the production of such instrument for 
registration, the names of the parties thereto, and slmll refer by number or symbol to sucli 
instrument, and sliall be signed by the Registrar General. 

38. Whenever a memorial of any instrument has been entered in the register book, JJ^^ed^on aJ- 
tlie Registrar Q-eneral «hall, except in the case of transfer or other dealing indorsed upon plicate grant or 
any grant, certificate, or other instrument as liercinafter provided, record the like memorial other instru- 
on the duplicate grant, certificate, or other instrument evidencing title to the estate or °^®°^ 
interest intended to be dealt with, or in any way affected, unless the Registrar General 

shall, as hereinaft-er provided, dispense with the production of the same, and the Registrar 

G^eneral shall indorse on every instrument so registered a certificato of the date and hour 

on which the said memorial was entered in the register book, and shall authenticate ^!^^**^ ^ 

each such certificate by signing liis name and afiixing his seal thereto, and such certifi- b?evl!tonce^**^ 

Gate shall be received in all Courts of law and equity as conclusive evidence that sueh 

instrument has been duly registered. 

39. No instrument, until registered in manner hereinbefore prescribed, shall be effectual JflJ|^j*S^tif ^* 
to pass any estate' or interest in any land under the provisions of this Act, or to render entry in rogister 
such land liable as security for the payment of money, but upon tlie registration of any book, 
instrument in manner hereinbefore prescribed the estate or interest specified in sucn 
instrument sliall pass, or as the case may be, the land shall become liable as security in 

manner and subject to the covenants, conditions, and contingencies set forth and specified 
in such instrument, or by this Act declared to be implied in instruments of a like nature ; 
and should two or more instruments, executed by the same proprietor, and purporting to 
transfer or encumber the same estate or interest in any land, be at the same time pre- 
sented to the Registrar General for* registration and indorsement, he shall register and 
indorse that instrument under which the person claims property who shall present to 
him the grant or certificate of title of such land for that purpose. 

40. Notwithstanding the existence in any other person of any estate or interest, whether Estate of regls- 
derived by grant from the Crown or otherwise, wliicli but for tliis Act might be held to tered proprietor 
be paramount or to have priority, the registered proprietor of land or of any estate or P^jamo"***- 
interest ih land imder the provisions of this Act shall, except in case of fraud, hold the •'♦^<^ 1^ Mdi 
same subject to such encumbrances, liens, estates, or interests, as may be notified on the ^ ^^'UaU/,^ J 
folium 01 the register book constituted by the grant or certificate of title of such land, 

but absolutely free from all other encumbrances, liens, estates, or interests wliatsoever, 
except ihe estate or interest of a proprietor claiming the same land under a prior cer- 
tificato of title, or under a prior grant registered under the provisions of tliis Act, and 
except as regards the omission or misdescription of any right-of-way or other ease- 
ment created in or existing upon any land, and except so far as regards any portion 
of land that may by wrong description of parcels or of boundaries bo included in the 
grant, certificate of title, lease, or other instrument evidencing the title of such registered 
proprietor not being a purcliaser or mortgagee thereof for value, or deriving from or 
through a purchaser or mortgagee thereof for value. 

41. The Registrar Gieneral shall not register any instrument purporting to transfer or ^"^^**^^**_°J* 
otherwise to deal with or affect any estate or interest in land imder the provisions of JSi^la'S^J^^Sd- 
this Act, except in the manner herein provided, nor unless such instrument be in accord- ance with 
ance with the provisions hereof. prescribed forms. 

-■- -- - -- ■ ■—■■■- — -., - - ,, 

(•) By sec. 2 of 86 Vic. No. 7, post^ no duplicate of a memorandum of transfer is re- 
quired to be presented for the purpose of re^stration. 
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Tranifer. 42. Wlien land under the proTisions of this Act, or any estate or intereat in sodi lao^ 

is intended to be transferred, or any right-of-way or other easement is intended to ki 
created or transferred, the registered proprietor may execute a memorandum ol tmrfv 
in form ]) or £ of the Schedule hereto, which memorandum shall, for descriptioiicf A» 
land intended to be dealt with, refer to the grant or certificate of title of such land,* 
sliall give sucli description as may be sufficient to identify the same, and shall codiiaa 
accurate statement of the estate, interest, or easement intended to be tnuiBfaniar 
create<l, and a memorandum of all leases, mortgages, and other encumbrances toiioA 
the same may be subject, and such memorandum of transfer, if it purports to deiliiyi 
an estate in respect to wliich a certificate of title is by this Act authorized to beim^ 
or if it be indorsed on the instrument eyidencing the title of the transferror, need not be 
in duplicate. 

43. Wlienever any easement or any incorporeal right other than on annuity (» not 
charge in or oyer any land under the provisions of this Act is created for the pnipoee of 
being annexed to or used and enjoyed together with other land under the proTisionsof ilai 
Act, tlie Begistrar G-eneral shall enter a memorial of the instrument creating buoIl«i5' 
ment or incorporeal right upon the foUum of the register book constituted by Ao 
existing grant or certificate of title of such other land. 

44. If the memorandum of transfer purports to transfer an estate of freehold ib 
possession, in the whole or in part-, of the land mentioned in any fprant or oertifioftte of 
title, the transferror sliall deliver up the grant or certificate of title of the said land, and 
the Registrar General sliall, after registering the transfer, enter on such grant or cotill* 

up and cancelled cate of title a memorandum cancelhng the same either wholly or partially aoooidingu 
■of^ as regards \^q memorandum of transfer purports to transfer the whole or part only of the laod 

mentioned in such grant or certificate of title, and setting forth the particulars of titt 

transfer. (*) 

45. The Begistrar General upon cancelling any grant or certificate of title eltkr 
wholly or partially pursuant to any such transfer, shall make out to the tranaferree a 
certificate of title to the land mentioned in such memorandum of transfer, and e?eiy 
such certificate of title sliall refer to the original grant of such land and to the memo- 
randum or other instrument of transfer, and the Begistrar General shall retain every 
such memorandum of transfer, and cancelled or portisJly cancelled grant or certificate of 
title, and whenever required thereto by tlie proprietor of an unsold portion or balance of 
land included in any such partially cancelled grant or certificate of title, or by a r^tered 

OToprietoror^to t^^iisfcrree of such portion or of any part thereof, sliall make out to such proprietor (W 
registered transferree a certificate of title for such portion or for any part thereof of which he is 

transferree. the proprietor or transferree. 

Transferree of 46. In every instnunent transferring an estate or interest in land imder the proTiaioaB | 

land subject to of this 'Act, subject to mortgage or incumbrance, there shall be implied the following | 
enci^^^oe to ^^^®^^"* ^7 ^^ transferree, that is to say, that such transferree will pay the intereat or 
indemnify trans- annuity or rent charge secured by such mortgage or encumbrance, after the rate and at 
ferror. the times specified in the instrument creating the same, ai^d^wiUmdemniJtasd keep . 

harmless the transferror from and against the principal sum secured by such instrcSp^* 
and from and against all liabihty in respect of any of the covenants therein contained, or 
by this Act implied, on the part of the transferror. 
Transfer of 47. Upon the registration of any transfer the estate or interest of the transferror as 

mcntgage and of set forth in such instrument, with all rights, powers, and privileges thereto belonging or 
and^ iMMe^ appertaining, shall pass to the transferree, and such transferree shall thereupon become 
subject to and Uable for all and every the same requirements and liabilities to which he 
would have been subject and liable, if named in such instrument originally as mortgagee 
encumbrlincee or lessee of such land or interest. 

48. By virtue of every such transfer, the right to sue upon any memorandum of mort- ( 
gage or other instrument, and to recover any debt, sum of money, annuity, or di^mBges' 
thereunder (notwithstanding the same may be deemed or held to constitute a chose in 
action), and all interest in any such debt, sum of money, annuity, or damages, shall be 
transferred so as to vest the same at law as well as in equity in the transferree thereof : 
Sa^ng to Courts Provided always that nothing herein contained shall prevent a Court of Equity from . 

" " giving efPect to any trusts affecting the said debt, sum of money, annuity, or damages, in 

case the transferree shall hold the same as a trustee for any other person. 

Lands under the 49. When any land under the provisions of this Act is intended to be leased or demised 

SSi^howlwweA ^^^ ^ ^^® ^^ ^'^Q^y or for any term of years exceeding three years, the proprietor shall 

execute a memorandum of lease in form F of the Schedule hereto, and every such instru- 

^dUK <A4*^t£(a;(HAment shall, for description of the land intended to be dealt with, refer to the grant or 

(•) See, however, the recent Act 36 Vic. IJo. 7, sec. 1, ^ost^ as to transfer by indorse- 
ment on the certificate. 
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cate of title of the land, or shall give such other desdription as maj be necessary to 
fy such land, and a rieht for or covenant by the lessee to purchase the land therein 
liedmay be stipulated in such instrument ^ and in case the lessee shall pay the pur- 
money stipulated, and otherwise observe his covenants, expressed and imphed in such 
ment, the lessor shall be bound to execute a memorandum of transfer to such lessee 
said land, and the fee-simple thereof, and to perform all necessary acts by this Act 
ibed for the purpose of transferring to a purchaser the said land and the fee-simple 
>f : Frovidea always that no lease of mortgaged or encumbered land shall be valid 
inding against the mortgagee or encumbrancee, unless such mortgagee or encum- 
ee sh^ have consented to such lease prior to the same being registered. 

Whenever any lease or demise which is required to be registered by the provisions Lease may be 
B Act, is intended to be surrendered, and the surrender thereof is effected otherwise iJ5JJlI^,ti'S?t^ 
lihrough the operation of a surrender in law, or than imder the provisions of any law leasco with con- 
I time being in force in the Colony relating to insolvent estates, there shall be indorsed currenue of 
such lease or on the counterpart thereof the word " Surrendered," with the date of ^®"*>**' 
nirrender, and such indorsement shall be signed by the lessee and by the lessor as 
ice of the acceptance thereof, and shall be attested by a witness, and the Registrar 
!al thereupon shall enter in the Register Book a memorandum recording the date of 
nirrender, and shall likewise indorse upon the lease a memorandum recording the 
f such entry having been made in the Register Book, and upon such entry having 
10 made in the Register Book, the estate or interest of the lessee in such land shall 
in the lessor or in the person in whom, having regard to intervening circumstances 
y), the said land would have vested if no sudh lease had ever been executed ; and 
ction of such lease or counterpart bearing such indorsement and memorandum shall 
Kdent evidence that such lease had been so surrendered : Provided that no lease sub- 
> mortgage or encumbrance shall be so surrendered without the consent of the 
agee o^ encumbrancee. 

£1 every memorandum of lease there shall be implied the following covenants Covenants to be 
t the lessee, that is to say— {"'^"S^dliJt t2i 

I.) That he will pay the rent thereby reserved at the times therein mentioned and iSJee!**^ 
all rates and taxes which may be payable in respect of the demised propeity 
durine the continuance of the lease. 
2.) That he will at all times during the continuance of the said lease keep, and at 
the determination thereof vield up the demised property in good and tenant- 
able repair, accidents and damage from fire, storm, and tempest, and reasonable 
wear and tear excepted. 
In every memorandum of lease there shall also be implied the following powers in Powers to be 
isor, that is to say — ImpUed in lessor. 

L.) That he may by himself or his agents twice in every year during the term, at a 
K reasonable time of the day up6n giving to the lessee two. days previous notice, 
\ A enter upon the demised property and view the state of repair thereof, and may 
.^] serve upon the lessee or leave at his last or usual place of abode in this Colony, 
or upon the demised property, a notice in writing of any defect, requiring him 
withm a reasonable time, to be thei^in prescribed, to repair the same. 
8.) That in case the rent or any part thereof shall be in arrear for the space of six 
calendar months, or in case default shall be made in the fulfilment of any cove- 
nant, whether expressed or imphed in such lease, on the part of the lessee, and 
■hall be continued for the space of six calendar months, or in case the repairs 
required b^ such notice as aforesaid shall not have been completed within the 
time therem specified, it shall be lawful for such lessor to re-enter upon and take 
possession of such demised premises. 
In any such case the Registrar G-eneral, tfpon proof to his satisfaction of lawful re- Registrar 
and recovery of possession by a lessor, shall note the same by entry in the Register SStfcStlre of 
and the estate of the lessee in such land shall thereupon determine, but without re-entiy in 
ng him from his liability in respect of the breach of any covenant in such lease Register Book, 
sed or implied, and the Registrar G-eneral shall cancel such lease if delivered up to 
>r that purpose. 

Whenever any land or estate or interest in land under the provisions of this Act J[^^ under ttiis 
nded to be charged or made security in favour of any mortgagee, the mortgagor shall gaged^oredunnn- 
« a memorandum of mortgage in form G- of the Sohedide hereto, and whenever bered. 
Loh land, estate, or interest is intended to be charged with or made security for the 
mt of an annui^, rent charge, or sum of money, in favour of any encumbrancee, 
Bombranoer shall execute a memorandum of encumbrance in form H of the Schedule 
, and every such instrument shall contain an accura,^ statement of the estate or. 
it intended to be mortgaged or encumbered, and shall for description of the land 
lad to be dealt with refer to the grant or certificate of title of the land in which 
•tote or interest is held, or shall give such other description as may be necessary to 
tj foch land together .with a statement of all mortg[age0 and other encumbrances 
ng the MniOi if any* 
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65. Mortgage and encumbrance under this Act shall haye effect as security, bat ahill 
m t operate an u transfer of the land thereby chax|;ed, and in case default be macteintiie 
iNiy uicnt of the ]>rinc'ii)al eum, interest, aimuitj, or rent chax^, or any part thereof ^bet^ 
Hi'i'unMl, or in the observance of any cOTcnant expressed in any memorandum of moztgi^ 
or of oncunibran(*c registered under this Act, or that is hereinafter declared to be implied 
in such instrument, and such default be continued for the space of one calendar month « 
for such other period of time as may therein for that purpose be expresslj^ limited, the 
mortgagee or incumbmnceo may give to the mortgagor or enonmbrancer nonce ia viitiiig 
to pay the money then due or o^^ing on such memorandum of mortgage or of encamr 
bruncc, or to observe tlie covenants therein expressed or implied as the case may be, and 
that sale \i-ill be effeet^Kl unless such default be remedied, or may leaye such notice on the 
mortpigcd or enoumbon>d land or at the usual or last-known place of abode in tiieCokmf 
of the mortgagor or encumbrancer or other person claiming td be then entitled to tiw 
said land or witli hid known agent. 

&G. Aft<^r sucli default in jiayment or in observance of ooyenants continuing for ths . 
furtlicr s|)Hce of one calendar month from the service of such notice, or for such otiier 
piTiud as may in such instrument be for tliat purpose limited, such mortgagee or encom- 
bnincce i.s hereby authorized and empowered to sell the land so mortgaged or encumbend, 
or any jmrt thereof, and all tlie estate and interest therein of the mortgagor or enema* 
bmncer, and eitlicr ahogotlier or in lots, by public auction or by private contract <» 
both such modes of sale, and subject to such conditions as he may think fit, and tohaj 
in and resell the same witliout being liable for any loss occasioned lier^y, and to make 
and execute uU such instruments as sliall bo necessary for effecting the sale thereot all 
which sales, contracts, matters, and tilings hereby authorized shall be as yalid andeffee^ 
tiuil as if the mort^gor or encumbmncer liad made, done, or executed the same ; and tin 
receipt or receipts in writing of the mortgagee or encumbrancee shall be a sufficient &- 
cliarge to the purchaser of such land, estate, or interest, or of any portion thereof, for so 
much of Ids purchase money as may be thereby expressed to be receiyed ; and no sodi 
purclmser shall be answerable for the loss, misapplication, or non-application, er be 
obliged to see to the applinition of the purchase money by him paid, nor shall he be 
concerned to inquire as to the fact of any default or notice haying been, made or given 
as aforesaid ; and the purchase money to arise from the sale of any such land, estate, or 
interest, shall be applied, first in payment of the expenses occasioned by such sale, secondly 
in jmynient of the moneys which may then be due or owing to the mortgagee .or encnm- 
bmn(ree, thirdly in payment of subsequent mortgages or encumbrances if any inthectdef 
of their priority, and the surplus if any shall be paid to the mortgagor *or encumbraneer 
as the case may be. 

57. Upon proof to liis satisfaction by statutory declaration that such default has been 
made and continues as aforesaid, the Begistrar General shall register any memorandum 
or instrument of transfer executed by a mortgagee or encumbrancee for the purpose of 
such sale as aforesaid, and uix)n such n'gistration the estate or interest of the mortgagor 
or encumbmncer as therein described to be conveyed, shall pass to and yest in the pIl^ 
chaser freed and discharged from all Uability on account of such mortgage or enoom- 
brance or of any mortgage or encumbmnce registered subsequent thereto ; and if such 
mcmoranduni of transfer purix)rt« to pass an estate of freehold in possession, not being a 
life leasiOioId, the purcliascT sliall be entitled to receive a certificate of title for the same. 

58. The mortgfigee or encumbrancee, upon default in payment of the principal sum <« 
any part thereof, or of any interest, annuity, 6t rent charge secured by any mortgage of 
encumbrance, may enter into possession of the mortgaged or encumbered land hj reoerr- 
ing the rents and profits thereof, or may distrain upon the occupier or tenant of the said 
land under the jwwer to distrain hereinafter contained, for the rent then due, or may 
bring an action of ejectment to recover tllfe said land either before or after entering ioto 
the receipt of the rents and profits thereof, or making any distress as aforesaid, and either 
before or after any sale of such lands shall be eifected under the power of sale given or 
im])licd in his memorandum of mortgage or of encumbrance in the same manner in 
which he might have made such entry or distress or brought such action if the principal 
sum or annuity were secured to him by a conveyance of the legal estate in the land so 
mortgaged or encumbered, and any such registered mortgagee shall be entitled to •fore- 
close the right of the mortgagor to redeem the said mortgaged or encumbered lands in 
manner hereinafter provided. 

59. Wlienever a mortgagee or encumbrancee shall give notice of his demanding to 
enter into receipt of the rents and profits of the mortgaged or encumbered land to the 
tenant or occupier or other person liable to pay or account for the rents and profits 
thereof, all the powers and remedies of the mortgagor or encumbrancer in regard to 
receipt and recovery of and giving discharges for such rents and profits shall be sus- 
pended and transferred to the. said mortgagee or encumbrancee until such notice be 
withdrawn, or the mortgage or encumbrance shall be satisfied' and a discharge thereof 
duly registered ; and in every such case the receipt in writing of the mortgagee or encum- 
brancee shall be a sufficient discharge for any rents and profits therein expressed to be 
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seoeiTed, and no person paying the some shall be bound to inquire concerning any default 
or other circiunstance affectiifg tlie right of the person giving such notice beyond the 
taet of his being duly registered as mortgagee or cncumbrancee of the laud : Provided 
ihftfc nothing herein contained shall inteiSere with the effect of any rule, order, or judg- 
ment of the Supreme Court, in regard to the payment of rent under the special circum- 
•fainoes of any case, nor shall prejudice any remedy of the mortgagor or encumbrancer 
agaiiiBt the mortgagee or encumbrancee for wrongful entry or for an account. 

60. Any mortgagee or encumbrancee of leasehold lana under the provisions of this Mortnoee of 
Act, or any person claiming the said land as a purchaser or otherwise from or under such {jJ^n^*l,S^5^ 
mortgagee or encumbrancee after entering into possession of the said land or Uie rents gion liabioto 
and profits thereof, shall, during such possession, and to the extent of any rents and lessor. 
profits which may be received by him, become and be subject and liable to the lessor of 

the said land or the person for the time being entitled to the said lessor's estate or 
interest in the said lemd, to the same extent as the lessee or tenant was subject to and 
Hable for, prior to such mortgagee, encumbrancee, or other person entering into posses- 
lion of the said land or the rents and profits thereof. 

61. Upon the production of any memorandum of mortgage or of encumbrance, having Dischargo of 
thereon an endorsement signed by the mortgagee or encumbrancee and attested by a "»ort«aif08 and 
witness discharging the land estate or'intcrcit from the whole or part of the ))rineii)al *'"^*"'" ""'*-'<*«'• 
turn or annuity secured, or discharging any part of the land comprised in such instru- 
xaentfrom the whole of such principal sum or annuity, the Eegistrar G-cncral sliall make 

ftn entry in the Begister Book noting that such mortgage or encumbrance is dwchargcd 
wholly or partially, or that part of the land is discharged as aforesaid, as the case may 
xe4iure, and upon such entry being so made the estate or interest or the portion of land 
xnentioned or referred to in such indorsement as aforesaid shall cease to be subject to or 
liable fbr such principal sum or annuity, or as the case may be, for the part thereof noted 
ill such exitry as discharged. 

62. Upon proof of the death of the annuitant, or of the occurrence of the event or Entry of latisfik^ 
oiroumstence upon which in accordance with the provisions of any memorandum of tlo» o' wmuity. 
encumbrance the annuity or sum of money thereby secured shall cease to be 2)ayable, 

mad upon proof that all arrears of the said annuity and interest or money have been paid 
satisfied or discharged, the Registrar General shall make an entry in the Begister Book 
noting that such annuity or sum of money is satisfied and discharged, and shall cancel 
such instrument, and upon such entry bemg made the land, estate, or interest shall cease 
to be subject to or liable for such annuity or sum of money, and the Registrar GKjneral 
Bhall in any or either such case as aforesaid indorse on the grant, certificate of title, or 
other ^istrument evidencing the title of the mortgagor or encumbrancer to the land 
estate or interest mortgaged or encumbered, a memorandum of the date on which such 
entry as aforesaid yms made by him in the Register Book, whenever such grant, certificate 
of title, pr other instrument shall be presented to liim for that ptffpose. 

63. In case the registered mortgagee shall be absent from tlie Colony and there be no Morteage mone 
person authorized to give a receipt to the mortgagor for the mortgage money at or after cUiJ^***^*^ ^ 
the date appointed for the redemption of any mortgage, it shall be lawful for the Troasurer if 
Colonial llreasurcr to receive such mortgage money with all arrears of interest then due mortgwree be 
thereon, in trust for the mortgagee or other person entitled thereto, and thereupon the ^ony an? **** 
interest upon such mortgage shall- cease to run or accrue, and the Registrar Gkneml sliall mortgafo dis- 
npon the receipt of the said Treasurer for the amount of the said mortgage money and chargod. 
interest make an entry in the Register Book discharging such mortgage, stating the day 

snd hour on which such entry is made, and such entry shall be a vaUd discharge for such 
mortgage and shall have the same force and effect as is hereinbefore given to a Hke entry 
when mieule upon production of the memorandum of mortgage with the receipt of tho 
mortgagee ; and the Registrar G-eneral shall endorse on the grant, certificate of title, or 
other instrument as aforesaid, and also on the memorandum of mortgage, whenever those 
instruments shall be brought to him for that purpose; the several particulars hereinbeforo 
directed to be endorsed upon each of such instruments respectively. 

64. In every memoranoum of mortgage there shall be implied against the mortgagor Covenants to U 
a covenant that he will repair and keep in repair all buildings or other improvements implied in ever 
elected and made upon t&land, and that thVmortgagee mSy at all convenient times SoSJJ^ "^ ' 
until such mortgage be redeemed be at liberty with or without surveyors or others to 

enter into and upon such land to view and inspect the state of repair of such buildings 
or improvements. 

65. Such .of the covenants hereinafter set forth, as shall be expressed in any Abbreviated 
memorandum of lease or mortgage as to be implied, shall if expressed in the form of |oi™> ot woi^ 
words hereonafter appointed and prescribed for the case of each such covenant covenants. 
lespeotively* he so implied as fully and effectually as if such oovenante were set forth 

folrr amd in words at length in such instrument, that is to say, the words ** will insure " iDiwe* 
•halt imjily as follows — ^that the lessee or mortg^or will insure and, so long as tho 
prinoipaf money and interest secured by mortgage shall remain unpaid, or the term 
cxpsMiedia the aud mortgage or lease shall not ame expiredi will keep insured, in the 
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iiamc of such mortgagee or lessor in some public inBuranoe office to be approved by radi 
mortgagee or lessor, against loss or damage by fire to the full amounts specified in sndi 
instrument, or if no amount be specified then to their full value, all buildings, tenemfflilB, 
or premises erected on such land which shall be of a nature or kind capable of being 
insured against loss or damage by fire, and that the mortgagor or lessee vrill at the leqaai 
of the mortgagee or lessor nana over to and deposit with him the policj of every nidi 
insurance, and produce to him the re&ipt or receipts for the annual or other premiimu 
payable on account thereof, and also that all moneys to be received under or by virtue of 
any such insurance shall, in the event of loss or damage byfiire, belaid out and expended 
in making good such loss or damage, provided also that if default shall be made in the 
observance or performance of the covenant last above mentioned it shall be lavrful fat 
the mortgagee or lessor without prejudice nevertheless to and concurrently wiUi tli» 
powers granted liim by his memorandum of mortgage or lease or by this Act provided, 
to insure such building, and the costs and charges of such. insurance shall, until sodi 
mortgage be redeemed or such lease shall have expired, be a charge upon the saidlmd 
recoverable in like manner as rent or interest in arrear. The words '* paint outside ewrj 
alternate year " shall imply as follows viz. — and also will in every alternate year duiing 
the currency of such lease paint all the outside woodwork and ironwork belonging to 
the hereditaments and premises mentioned in such lease with two coats of proper oil- 
colours in a workmanhke manner. The words " paint and paper inside every third yesi^ 
sliall imply as follows viz. — and will in every third year during the currency of radi 
lease ])aint the inside wood, iron, and other works now or usually painted, with twoooati 
of proper oil-colours in a workmanlike manner, and also re-paper with paper of a quality 
as at present, such parts of the said premises as are now papered, and also wash, stop^ 
whiten, or colour such parts of the said premises as are now whitened or ooboiel 
respectively. The words " will fence '* shall imply as follows viz. — and also wiU dniing 
the continuance o^ the said lease, erect and put up on the boundaries of the land theran 
mcmtioncd or upon such boundaries upon which no substantial fence now exists s good 
and substantial fence. The word " cultivate " shall imply as follows viz. — and irfll at 
all times during the said lease cultivate, use, and manage all such parts of the land thenin 
mentioned as are or shall be broken up or converted into tillage, in a proper and husband- 
manlike manner, and will not impoverish or waste the same. The words " that the 
lessee will not use the said premises as a shop" shall imply as follows viz. — and also tint 
the said lessee will not convert, use, or occupy the said hereditaments and premises , 
mentioned in such lease or any part thereof into or as a shop, warehouse, or other place 
for carrying on any trade or business whatsoever, or permit or suiter the said herraita- 
mcnts and premises or any part thereof to be used for any such purpose, or otherwise 
than as a private dwelling-house, without the consent in writing of the said lessor. 
The words " will ^ot carry on offensive trades " shall imply as foUows — and also that 
no noxious, noisome, 9t offensive art, trade, business, occupation, or calling, shall at any 
time during the said term be used, exercised, carried on, permitted, or suffered in or upon 
the said hereditaments and premises above mentioned, and that no act, matter, or thmg 
whatsoever, shall at any time during the said term be done in or upon the said heredita* 
meuts and premises, or any part thereof, which shall or may be, or grow, to the annoy- 
ance, nuisance, grievance, damage, or disturbance of the occupiers or owners of the adjinn- 
ing lands and hereditaments. The words ** will not without leave assign or sublet " shall 
imply as follows viz. — and also that the said lessee shall not nor will during the term of 
such lease assign, transfer, demise, sublet, or set over, or otherwise by any act or deed 
procure the lands or premises therein mentioned or any of them or any peurt thereof to 
be assigned, transferred, demised, sublet or set over imto any person whomsoever, with- 
out the consent in writing of the said lessor first had and obtained. The words " will not 
cut timber " shall imply as follows — and also that the said lessee shall not nor will cot 
down, fell, injure, or destroy any growing or living timber, or tunber-like trees standing 
and being upon the said hereditaments and premises above mentioned without the 
consent in writing of the said lessor. The words " will cany on the business of a 
pubUcan and conduct the same in an orderly manner ** shall imply as follows viz. — and 
qIso that the said lessee will at all times during the currency of such lease, use, exerose, 
and carry on, in and upon the premises therein mentioned, the trade or business of a 
licensed victualler or publican and retailer of spirits, wines, ale, beer, and porter, and keep 
open and use the messuage, tenement, or inn and buildings standing and being upon the 
said land, as and for an inn or public-hoiise for the reception, accommodation, and enter- 
tainment of travellers, guests, and other persons resorting thereto, or frequenting the 
same, and manage and conduct such trade or business in a quiet and orderly manner, 
and will not do, commit, or permit, or suffer to be done or committed, any aet, 
matter, or thing whatsoever, whereby or • by means whereof any license shall or may be 
forfeited or become void or liable to be taken away, suppressed, or suspended in any 
manner howsoever. The words " w^ll apply for renewal of license " shall imply as 
follows, viz. — and also shall and will from time to time during the continuance of the 
said term, at the proper times for that puiposei apply for and endeavour to obtain at his 
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own expense, all such lioenaes as are or maybe ncoetssaiy for carrring on the said trade or 

business of a licensed Tictualler or publican, in and upon the said hcnMlitamcnts and pnv 

nuaee, and keeping the said messuage, tenement, or inn, open as and for an inn or public- 

bouse as aforesaid. The words " will facilitate the transfer of license" shall imply as Fkdiltate tfie 

follows, yJE. — and also shaU and will at the expiration or other sooner detemunation of JJSiii? ^ 

the said lease, sign and give such notice or notices and allow such notice or notices of a 

lenewal or transfer of any license as may be required by law to be affixed to th<xsaid 

ueasuage, tenement, or inn, to be thereto aMxed and remain so affixed during such time or 

times as shall be necossaiy or expedient in that belialf, and generally to do and perform 

l41 such further acts, matters, and things, as sludl be nccessar}' to enable the said lessor 

or. any other person authorized by him to obtain the renewal of any license, or any new 

lioense, or the transfer of any license then existing and in force. 

66. The Registrar Qenersl shall not make any entry in the register book of any notice No nnUc« ol 
of trusts, whether expressed, implied, or constructiye, but trusts may be dci»larcHl by any *"{jjj^t*^/** 
instrument or deed wnich instrument or deed may include as well lands under the pro- ^Liiitor htx>k. 
visions of this Act, as land which is not under tlie prorisions thereof. ProTidod tliat tlie i,||,tn,n»«nt 
description of the seyeral parcels of land contained in such instrument or divd 8liall doclariiur iruvta 
sufficiently distinguish the land which is under the proyisions of this Act, from tlie land nM>-bo(h*|Mi«ritod 
which is not under the proyisions thereof, and a duplicate or an attested copy of such JjJJiJ*'' '''Vs- 
instrument may be deposited with the Begistrar Ghinoral for safe custody and reference, 

but shall not be registered. 

67. Upon the transfer of any land, estate, or interest, under the proyisions of this Act, How survivor- 
to two of more persons as joint proprietors to bo held by Uiem as trustees, it shall be law- "hip unonir 

-ful for the transferror to insert in the memorandiun of transfer or other inBtrmnent the {JlfjSi^xcoMioii 
words " no suryiyorship,'* and the Registrar General shall in such case include such Judf^o's onlur. 
words in the memorial of such instrument, to bo entered by him in the rogiRter book as 
hereinbefore directed, and shoU also enter the said words upon any ct^rtiflcate of title 
issued to such joint proprietors pursuant to such memorandum of transfer. And any two 
or more persons registered as joint proprietors of any land, estate, or interest under the 
proyisions of this Act, held by them as trustees, may by \^Titing under their hand aiiiho- 
rise the Registrar Qeneral to enter the words "no survivorship" upon the grant, cert ifimto 
of title, or other instrument evidencing their title to such estate or inten*st, and alno upon 
the duplicate of such instrument in the register book, or filed in his office, and after sutOi 
entry has been made and signed by the Registrar General in either such .case as aforesaid, 
it shall not be lawful for any less number of joint proprietors than the number then 
registered, to' transfer or otherwise deal vrith the said land, estate, or interest without 
obtaining the sanction of the Supreme Court or a Judge thereof. 

68. Before making any such order as aforesaid, the Court or Judge shall if it scorn NoUco to ho pub- 
requisite cause nq^ce of intention so to do to be advertised once in the Oazetttff and thrtM) ^'"^ij** boforo 
times in at least one newspaper published in Sydney, and shall appoint a period of time ^^^^^' 
within which it shall be lawful for any person interested to show cause why siu^h order 

should not be issued, and thereupon it shall be lawful for the said Court or Judge in such 
order to give directions for the transfer of such land, estate, or interest, to any new pro- 
prietor or proprietors solely or jointly, vrith or in the place of any existing proprietor, or 
to make such order in the premises as the Court thinks just, for the protection of the 
persons beneficially interested in such land, estate, or interest, or in the proceeds tlier(H>f, 
and upon such order being deposited with the Registrar General ho shall make HU(;h 
entries and perform such acts as m accordance with the provisions of this Act may be 
necessary for the purpose of giring effect to such order. 

69. Tne registered proprietor of any land, estate, or interest under the provutions of this Powers of 
Act, may authorize and appoint any person to act for him or on his behalf in rt^siKKJt to *ttemoy. 
the transfer or other deahng vrith such land, estate, or interest in accordance with the 
provisions of this Act, by executing a power in any form heretofore in use for the like 
purpose, or in form I of the Schedule hereto, and such power of attorney or a du])licate 

or certified copy thereof shall be filed in the office of the Registrar General, who shall 
enter in the register book a memorandum of the particulars therein contained and the 
date and hour when it vras so filed. 

70. The Begistrar General, upon the application of any registered proprietor of land Ro((|jiiraiion 
under the provisions of this Act, shall grant to such proprietor a ntgifltration abntnu^t in aimtnuit Utr 
the form K of the Schedule hereto enablinpj him to tranHfor or otherwine deal with his f™*'^Jjl[[5iJtUie 
estate or interest in such land at any place without the limits of the Colony, and shall at limitg of (be 
the same time enter in the register book a memorandum recording the issue of such regis- Provlnos. 
tration abstract, and shall indorse on the grant, certificate of title, or other injitniment 
eyidencing the title of such applicant proprietor, a like memomndum, and frrmi and after 

the ifwiTig of any such registration abstract, no transfer or other d<»ling in any war 
affecting the estate or interest in respect of which such nsgistrntion abstract is iMtieti, slmil 
be entered in the register book, until such abstract shall have been surrenderod to the 
Begiftnur Genend to be cancelled, or the loss or deatmetion of such abstract proved to 
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Mode of pro- 
cedure under 
r^stration 
abstract 



Proceeding upon 
delivery of rc^;i8- 
tfation abetract 
to the R^jistrar 
General. 



Procedure when 
r^stration 
al^tract is lost 



Revocation of 
power of 
attorney. 



71. Wlicncvcr any transfer or other dealing is intended to be transacted xmder any 
such registration abstract, a memorandum of transfer or such other instrument as tlie 
case may require sliall bo prepared in duplicate, in form hereinbefore appointed, and shall 
be produced to some one of the persons hereinafter appointed as persons befofie whom 
the execution of instnmients without the limits of the Colony may be preyed, and upon 
memorial of such instrument being entered upon the registration abstract, and aut^uniti- 
cated by the signature of such authorized person as aforesaid in manner hereixibefon 
directed for the entiy of memorials in the register book, such instrument shall be held 
to be registered, and such transfer or other dealing shall be as yalid and binding to all 
intents as if the same had been entered in this register book by the Registrar General, 
and whenever a memorial of any instrument which has not been indorsed upon tiw 
instrument eyidoncing titl<5 to the estate or interest intended to be dealt with has been 
entered upon the registration abstract, such authorized person as iskforesaid shall roM 
the like memorial on the duplicate grant, certificate of title, lease, or other instTomeiit 
evidencing title as aforesaid, and the certificate of registration indorsed on the instrmnent 
of which the memorial has been so entered and signed by such authorized person and 
sealed with his seal, shall be received in all Courts of Law or Equity as ooncliuiTe 
evidence that such instrument has been duly registered. 

72. Upon the delivciy of any registration abstract to the Begistrar General, he shall 
record in the register book, in such manner as to preserve their priority, the partMan 
of every transfer or other dealing recorded thereon, and shall file in his office the thpfi*.. 
cates of evciy memorandum of transfer or other instrument executed thereunder whuii 
may for that purpose be delivered te him, and shall cancel such abstract and note the &o( 
of such cancellation in the register book, and if a freehold estate in such land or in any 
part thereof be transferred, the grant or certificate of title shall be deliyeted up to the 
Kegistrar Gkncral wlio shall thereupon proceed as is herebefore directed for the case of 
the transfer of an estate of freehold. 

73. Upon proof at any time to the satisfaction of the Registrar General, that any 
registration abstract is lost, or so obliterated as to be useless, and that the powers thereby 
given have never been exorcised, or if they have been exercised, ' then upon proof of the 
several matters and things that have been done thereimder,. it shall be lawful for tlte 
Begistrar G-eneral, as circumstances may require, either to issue a new registration abstract 
as the case may be, or to make such entries in the register book, or do such acts as might 
have been made or done if no such loss or obliteration had taken place. 

74. The registered proprietor of any land in respect of which a power of attorney baa 
been executed, may for the purpose of revoking such power, execute an instrumeint intbe 
form L of the Schedule hereto,' or in any form heretofore in use for the like purpose, and 
the Registrar General shall, except in any case where a registration abstract is outstanding, 
enter the particulars thereof in the register book, and record thereon the date and hour 
in which such entry was made, and shall file the same in his office, and after the date d. 
such entry the Registrar General shall not give effect to any memorandum of tranrfer or 
other instrument executed pursuant to such power of attorney. 



Transmission by 
bankruptcy or 
insolvency. 



Upon entry of 
appointment 
assi^ees to be 
deemed 
proprietors. 

But subject to 
equities. 

Mortgagee of the 
leasehold 
interest of an 
insolvent may bo 
entered as 
transf erree of 
lease. 



Paet V. — Th'ansmissions, 

75. Upon the bankruptcy or insolvency of the registered proprietor of any land, estate, or 
interest under the provisions of this Act, the assignees of such bankrupt or insolvent 
shall be entitled to be registered as proprietors in respect of the same, and the Registrar 
General upon the receipt of an office copy of the appointment of such assignees, 'accom- 
panied by an application in writing under their hand to be so registered in Tespect to any 
land estate or interest of such bankrupt or insolvent therein specified and described, shall 
enter in the register book upon the folium constituted by the grant or certificate pf title of 
such land, a memorandum notifying the appointment of such assignees, and upon sudi 
entry being made such assignees shall be deemed and taken to be registered proprietors 
of the estate or interest of such bankrupt or insolvent, in such land, and shall hold the 
same subject to the equities upon and subject to which the bankrupt or insolyent held 
the same, but for tlie purpose of any dealings ivith such land, estate, or interest, under the 
provisions of this Act, such assignees shall be deemed to be absolute proprietors thereof. 

76. Upon the bankruptcy or insolvency of the registered proprietor of any lease subject 
to mortgage under the provisions of this Act, the Registrar General, upon the application 
in writing of the mortgagee, accompanied by a statement in vmting signed by the assignees 
of such bankrupt or insolvent certifying their refusal to accept such lease, shall enter in 
the register book the particulars of such refusal, and such entry shall operate as a fore- 
closure, and the interest of the insolvent in such lease shall thereupon vest in such mort- 
gagee, and if such mortgagee shall neglect or decline to make such application as aforesaid,' 
the Registrar General, upon application by the lessor and proof of such neglect or refusal 
and of the matters aforesaid, shall enter in the register book notice of such neglect or 
refusal of such assignee to accept such lease, and such entry shall operate as a surrender 
of such lease. 
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77. The Begifitntr Gk)neral, upon the production of the register or other suiBcicnt proof Marriage of 
of the marriage of a female registered proprietor of any land, estate, or interest under the JS^'jJ'ii^'^'*"^ 
proTisions of this Act, accompanied by an application in writing signed by sucli female certified to the 
proprietor to that effeoti shall enter on the register book and also upon the certificate of R^ristrar 
title or other instrument eridencing the title of such female proprietor when produced to ^"®"^ 

him for that purpose, the name and description of her husband, tlie date of the marriage Particulars to be 
tnd where solemnized, the day and hour of the production to him of the register or other entered in regr- 
lofflcient eyidence of such marriage, and the husband of such female proprietor sliall ***?L^^«iJ? 
unless such land be held for her separate use be entitled to be registered as co-proprietor ment ovidondng 
of such land in right of his wife, and the Begistrar General upon application to that title, 
effect, and surrender of the existing certificate of title, sliall comply with such application. 

78. Whenerer any mortgage, encumbrance, or lease affecting land under the provisions Transmission of 
of this Act shall be transmitted in consequence of the will or intestacy of the registered mortf^^ge or 
proprietor thereof, probate or an office copy of the will of the deceased proprietor or ^"*" **1h**S^ 
tetters of administration or the order of the Supreme Court authorizing the Curator of ^ ^"*** ^ ^' 
Intestate Estates to administer the personal estate of the deceased proprietor of such 

estate or interest as the case may be, accompanied by an application in writing from the 
executor, administrator, or curator claiming to be registered as proprietor in resixxjt of ^m q,. probate 
such estate or interest, shall be produced to the Begistrar General who shall thereupon or letters of 
enter in the register book and on the lease or other instrument eyidoncing title to the administration 
estate or interest transmitted, the date of the will and of the probate or of the letters of court to be 
administration or order of the Supreme Court as aforesaid, the date and hour of the pro- i>roduced. 
doction of the same to him, the date of the death of such proprietor when the same can 
be ascertained, with such other particulars as he may deem necessary, and upon such entry 
being. made the executors or administrators or the Curator of Intestate Estates as the case 
may be, shall be deemed to be registered proprietors or proprietor of such mortgage, 
encumbrance, or lease, and the Eegistrar General shall note the fact of such registration 
by memorandum imder his hand on the letters of administration, probate, or otiier instru- 
ment as aforesaid. * 

79. The heir-at-law, devisee, tenant by the courtesy, or other person claiming any estate Heir-at-law or 
of freehold in the land of a deceased proprietor, may make application in writing to the dovtaoe may 
Begistrar General to be registered as proprietor of such estate, and shall deposit with him J^JSu" ^ii!mi to 
the certificate of the death, the will or an office copy or probate of the will of the deceased be refristorcd as 
proprietor, or any settlement under which such applicant claims, or in the case of intestacv pronnetor of the 
such evidence of heirship as he may be enabled to produce, and such application shaU * 

state the nature of every estate or interest held by other persons at law or in equity in^ 
sueh land, within the applicant's knowledge, and that he verily believes liimself to be* 
entitled to the estate in such land in respect to which he applies to be registered, and tlie 
statements made in such application shall be verified by the oath or statutoiy declaration 
of such applicant : Provided always that the heir-at-law, devisee, or other person making 
such application shall surrender the existing grant or certificate of title of the land in 
respect to which he claims to be registered as proprietor, prior to his being entered in the 
register book as hereinafter mentioned. ; 

80. The Begistrar Q-eneral shall refer such application to the Examiners for cxnmina- Application to 
tion and report, and thereafter shall submit the same for the consideration of the Comniis- ^ referred to 
sioners, who may either reject such application altogether, or direct the Begistrar General Sie^iimSa- 
to cause notice thereof to be published once in the Gazette, and three times in at least one sioners. 
daily newspaper published in Sydney, and to give such further publicity to such applica- 
tion as they may direct, whether by advertisement, or the serving or posting of notices, and Notice thereof 
shall limit and appoint a time not less than one month from the date of the advertise- Published after, 
ment in such OazettCy upon or after which the Begistrar General may, unless he shall in 

the interval have received a caveat forbidding him so to do, register such apphcant as Applicant may 
proprietor of such land by entering in the register book the particulars of the ^ registered, 
taransmission through which such applicant claims, and by issuing to such applicant a 
certificate of title for the land so transmitted and the Commissioners may direct anv 
caveat to be entered by the Begistrar General for the protection of the interests of such 
other persons (if any) as may be interested in such land : Provided always that the But to hold 
person registered consequent on such direction of the Commissioners, or any executor or fji^^* ^ *^ 
administrator^ or. the Curator of Intestate Estates when registered in respect of any 
mortgage, encumbrancCi or lease, shall hold such land, estate, or interest, in trust for the 
persons and purposes to which it is applicable by law, but for the purposes of any dealing 
"with such land estate or interest imder the provisions of this Act, he shall be deemed to 
be absolute proprietor thereof. 

Paet Y1,— General ProvisioM, 

81. Any settlor of land under the provisions of this Act transferring such land to be Caveat may bo 
held by tne'transferree as trustee, or any beneficiary or other persons chuming estate or ^o<J«®d. 
interest in such land under any unregistered instrument, or by devolution in law or 
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otherwise, may by caveat in the form M of Schedule hereto foAid the Mgi8Ma(m ti 

any instrument affecting such land, estate, or interest, ^hei^ absolutely or until after 

* notice of the intended dealing given to the caveator, as may be required and enjoined h 

such caveat, and every such caveat shall state the name and addrees of the peisonliy 

whom or on whose behalf the same is lodged, and shall contain a sufficient desci^tiai 

to identify the land and the estate or interest therein claimed by the caveator or l^ t^ 

person on whose behalf the caveat is lodeed, and except in case of caveats lodged \j 

order of the Supreme Court or by the Begistiar Qeneral as hereinbefore provide^ eU 

be signed by the caveator or by his solicitor, known agent, or attorney, and every notiee 

relating to such caveat or to any proceedings in respect thereof, if served at the addm 

mcntione<l in such caveat or at the office of the solicitor, known agent, or attorney irfao 

And may be may have signed the same, shall be deemed to be duly served, and every such caveat jnaj 

withdrawn. be withdrawn by the caveator. 

Notice of caveat 82. Upon the receipt of such caveat the Registrar Gheneral shall notify the same to 

the person against whose application to bring land under the provisions of this Ad or 

to be registered as proprietor or as the case may be, to the registered proprietor agsinrt 

whose title to deal with land under the provisions of this Act such caveat has been 

lodged, and such applicant proprietor or registered proprietor may if he think fit snmmoD 

Caveator to show the caveator or the person on whose behalf such caveat has been lodged to attend befon 

**"*®" the Supremo Court or a Judge thereof, to show cause why such caveat should not be 

removed, and it shall be la^-f ul for such Court or Judge upon proof that such person has 

been summoned to make such order in the premises, either ex parte or otherwise, as to 

When caveat to such Court or Judge may seem fit. And except in the case of a caveat lodged by a 

lAi>se. settlor, or by or on behalf of a beneficiary claimmg under any will or settlement, car by 

the Begistrar General for the protection of incapable persons, or for the prevention of 

fraud as hereinbefore prescribed, every such caveat lodged against a registerod proprietor 

shall, unless an order to the contrary be made by the Supreme Court or a Judge thereof 

1 be deemed to liavo lapsed upon the expiration of fourteen days after notice given to tiie 

\ caveator that such registered proprietor has applied for the registration of any transfer 

, * or other dealing with such land estate or interest. (^ 

Nor^stry^ 83. So long as any caveat shall remain m force prohibiting the transfer or other 

affectingr lands dealing with land, the Begistrar General shall not enter in the register book any 

whae caveat in memorandum of transfer or other instrument purporting to traiisf er or otherwise deal 

with or aifcct the land estate or interest in respect to whi(m such caveat may be lodged. 

Compensation 8-1. Any person lodging any caveat with the Begistrar General without reasonable cans^ 

for *<^!;*g^ shall be liable to make to any person who may have sustained damage thereby, suchoom- 

reasonable pensation as may be just, and such compensation shall be recoverable in an action at law 

cause. by the person who has sustained damage from the person who lodged the caveat. 

Proprietor may 85. The registered proprietor of any land or of any estate or interest in land under 

vest estate the provisions of this Act, whether 01 the nature of real or personal property, may by 

and^otbere vlS5i^ ^^^ ^^ *'^® forms of instruments of transfer provided by this Act, modified as may oe 

out limiting any necessary, transfer such land, estate, or interest, or any part thereof, to his wife, or if such 

U80 or executing registered proprietor be a married woman it shall be lawful for her to make such transfer 

any assignment ^ \^q^ husband, or it shall be lawful for such registered proprietor to make such transfer 

to himself jointly with any other person or persons, or to create or execute any powers 

of appointment, or to limit any estates whether by remainder or otherwise without 

limiting any use or executing any re-assignment, but upon the registration of such transfer 

the said land, estate, or interest shall vest in such registered proprietor, jointly with any 

other person or persons, or in the person taking under such limitation or in whose favour 

any power may have been executed or otherwise, according to the intent and meaning 

appearing in such instrument and thereby expressed. 

Q^) M. claiming to be entitled to certain land, but not being in actual occupation' thereof, 
applied to bring it under the provisions of the Beal Property Act, 26 Vic. No. 9. B. 
thereupon lodged a caveat under the 2l8t section of the Act, in respect of a certain 
portion of the land, which he alleged had been in his own quiet and peaceable posses- 
sion for the la^t 25 years, and also commenced an action in the Supreme Court as 
directed by section 24, but took no further proceedings therein up to the time of this 
application — a period of ten months ; nor was the summons ever served on M. The 
Court, imder section 82, (Hargrave, J., dissentiente) made absolute a rule for the removal 
of the caveat, unless the caveator proceeded with his action within a reasonable time. 
JO[eld (Hargrave, J., dissentiente) that the 82nd section applies to all caveats under, 
the Act ; and that the words " such caveat " at the commencement of the section is to 
be read as if " any caveat." Seld (per Hargrave, J.), that the proper course for M. to 
pursue, was to bring ejectment against B., or apply de novo for a certificate of title to 
the land, leaving out the portion in B's possession. Setnble (per Faucett, J.), as the 
summons if issued and not served within six months would be no longer in foroe 
(C. L. F. Act, s. 10), the caveat would lapse as if no action had been commenced. Ex 
parte Mcintosh, in re Somes, 10, S. C. B., 146. 
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86. Two or more persoiiB who may bo regiBtered as joint proprietors of an estate or Boglitered Joint 
interest in land undenr the proTidons of this Act shsJl be deemed to be entitled to the pi^irietora to be 
as joint tenants, and shall each receive a separate and .distinct certificate of such ^ tenants. 



joint estate marked respeotiyely with the name of the owner to whom the same shall be '^^'°*??,Sl!ri**' 
odiTered, and in all cases where two or more persons are entitled as tenants in common ^Snct ^ 
to undlTided shares of or in any land, such persons shall also rccoiyo separate and distinct certifloates. 
eeitifioates of title or other instrument cyidoncing title to sucli undiyided shares. 

87. When any person is registered as joint proprietor with his wife, of an estate in Regrlttntion of 
he simple in right of his wife, if such person die in the lifetime of his wife and before "^^'^Ij^fii ^^^ 
vaj tnmsfer of such estate, or if such wife die in the lifetime of lier husband and the ^^^ ^ 

aaid husband is entitled as tenant by the courtesy, or upon the death of any person 
registered together with any other person as joint proprietor of tlio same estate or 
inSsrest in any land, or when the life estate in respect to which any certificate of title 
has been issued has determined, and the estate next registered in ronminder or roTorsion 
has become vested in possession, or the person to whom such certificate of title has been - 
iflsued has become entitled to the said land for an estate in fee simple in possession, the 
Bepstrar General may, upon the application of the person entitled and proof to his 
aatis^tion of any such occurrence as aforesaid, register such person as proprietor of such 
estate or interest in manner hereinbefore prescribcKl for the registration of a like estate 
or'interest upon a transfer or transmission. 

88. Whenever a certificate of title has been issued in respect of a life estate in any Remalndemuui 
land, any person entitled in reversion or remainder to sucli land, may apply to be <**^ "wlflSiIISiwd 
registered as so entitled, and the Registrar General shall cause the title of sucli applicant ^^^S^Sl^^'^^ 
to be investigated by the Examiners, and thereafter submit the same for consideration by 

the Commissioners, who may either reject such appUcation altogeUier, or direct tliat the 
applicant be registered forthwith, or be so registered unless caveat be lodged after such 
notice or advertisement, and within such period as they may appoint, and the Registrar ^ 
General shall obey such direction or any order of the Supreme Court in the premises. 

89. Every covenant and power to be implied in any instrument by virtue of this Act, implied eov«n- 
may be negatived or modified by express declaration in the instrument or indorsed ants mav he 
thereon, and in any declaration in an action for a supposed breach of any such covenant, S2?55i^ 
the covenant alleged to be broken may be set fortli, and it shall be lawful to allege tliat 

the party asainst whom such action is brouglit did so covenant precisely in the same 
manner as if such covenant had been expressed in words in such memoranclum of trans- 
fer or other instrument, any law or practice to the contrary notwithstanding, and every 
Buoh implied covenant shall liave the same force and effect and be enforced in the samo 
manner as if it had been set out at length in such instrument, and where any memoran- 
dum of transfer or other instrument in accordance with the provisions of this Act is 
executed by more parties than one, such covenants as are by tins Act declared to be im- 
plied in instruments of the like nature shall be construed to be several, and not to bind 
the parties jointly. 

90. The Registrar General may, subject to the approval of the Governor with the Forms of Instni- 
advioe aforesaid, from time to time make such alterations in the several forms of instru- JSmSl**^ ^ 
ments prescribed in the Schedule hereto as he may deem requisite, and shall cause every 

such form to be stamped with his seal and to bo supplied at the General Registry Ofiloe 
free of charge or at such moderate prices as he may from time to time fix, or may license 
any person to print and sell the same. 

91. The Registrar General, with the consent of the Commissioners in case t)iey shall Duplicates of 
see reasonable cause for so doing, may dispense with the production of any grant, certifi- JJiJ^SodSmwwed 
cate of title, lease, or other instrument, for t)ie purpose of entering the memorial by tliis ^^ aftornoUoe 
Act required to be entered upon the transfer or other dealing ^dth land under the pro- in oortaiu cases, 
visions of this Act, and upon the registration of such transfer or other dealing the Regis- 
trar Gt)neral shall notify in the memorial in the register book that no entry of such 

memorial has been made on the duplicate grant, or other instrument, and such transfer 
or other dealing shall thereupon be as vaUcl and effectual as if such memorial had been 
BO entered, and the Registrar General may, with the like consent, dispense with Uie pro- 
duction of the ^rant or certificate of title hereinbefore required to be surrendered, prior 
to the registration of a devisee or heir-at-law upon the transmission of an estate of free* 
hold : Provided always that before registering sucli transfer, Iransmission, or other dealing 
the Registrar General shall in such case require the transferror or other party dealing or 
deriving, to make an afiidavit that such grant or instrument has not been depositea as 
security for any loan, and shall giv^ at least fourteen days' notice, of his intention to 
register such dealing, in the Gazette and in at least one daily newspaper published in Sydney. 

92. No writ of fieri facias, or other writ of execution issued prior to the date on which Sale hy Sh^fl 
this Act shall come into operation, or thereafter, shall bind, charge, or affect any land, gQ^^j^ Court 
estate, or interest under the provisions of this Act ; but whenever any land or any 

estate or interest under the provisions of this Act shall be seised or sold by the 
Sheriff or the Registrar or Bailiff of any District Court under any writ, or shall be sold 
aiid«r any direotioD, decree, or order of the Supreme Court or District Court, or whenever 
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any order of such Court shall be made authorizing the Curator of Inteetate EstateB to 
take the charge of the real, estate of a deceased proprietor, the Begistrar Qenerd oo 
beuig senred with an office copy of the writ, direction, decree, or order -as the case maybe 
shall enter in the register book and also upon the instrument evidencing title to the atid 
estate or interest, if produced for that purpose, the date of the said writ, direction, decree, or 
order, and t)ie date and hour of the production thereof, and after such entry as aforeBud 
the Sheriff or person authorized by the Supreme Court, or the Kegistrar or Bailiff of anj 
District Court shall do such acts and execute such instruments as under the prorisioDB 
of this Act may be necessary to transfer or otherwise to deal with the said estate or interest: 
Frovidcd always that unless and imtil suclf entry has been made as aforesaid, no sudi 
writ slialLbind or affect any land under the provisions of this Act, or any estate or 
interest therein, nor shall any sale or transfer by the Sheriff, Registrar, or Bailiff be^alid 
as against a purchaser or mortgagee, notwithstanding such writ may have ' been actoallj 
in the liands of the Slieriff, Registrar, or Bailiff at the time of any purchase or mortgage, 
or notwithstanding such purchaser or mortgagee may have had actual or constnutiTe 
notice of the issue of such writ, and upon production to the Begistrar General of suffident 
evidence of the satisfaction of any writ so entered as aforesaid, ho shadl enter in the 
register book a memorandum to that effect, and such writ shall be deemed tobe 
satisfied accordingly, and every such writ shall be deemed to have lapsed unless the wife 
sliall be executed and put in force within three months from the day on which it mi 
entered in the register book as aforesaid. , 

ti^ ^SiS^^S ^^' '^ Corporation for the purpose of transferring or otherwise dealing with land 
fws^iatare. under the provisions of this Act, in lieu of signing the proper instrument for sudi p^^ 
pose prescribed, may affix thereto the common seed of such Corporation, with a certificate 
that such seal was affixed by the proper officer verified by his. signature. 
Instruments how 94. Instruments executed pursuant to the provisions , of this Act, if attested by one 
b^^hSi witness, shall be held to be duly attested, and the execution thereof may be proved if the 
proved. parties executing the same be resident within the Colony then before the Begistrar G^eneral 

or before a Notary Public, Justice of the Peace, or a Commissioner for taking Affidavits, if 
the said parties be resident in the United Kingdom then before the Mayor or other chief 
officer of any Corporation or before a Notary Public, if the said parties . be resident in 
any British Possession then before the Begistrar General or Beconler [of Titles of sndi 
Possession, or before any Judge or Notary Public, or before the Governor, Government 
Besident, or Chief Secretary thereof, and if the said parties be resident . at any foreign 
place then before the British Consular Officer resident at such place. 
J^BtaS **' proving 95^ The execution of any such instrument may be proved before any such person.a8 
. ®^ aforesaid by the oath or statutory declaration of the parties executing the same, or of a 

witness attesting the signing thereof, and if such witness shall answer in the affirmatire 
each of the questions following that is to say — , 

Are you the witness who attested the signing of this instrument and is the name or 
mark purporting to be your name or mark as such attesting witness your, own 
handwriting? 
Do l^or did] you personally know the person signing this instrument and 

whose signature you attested ? 
Is the name purporting to be his signature his own handwriting — ^is he [or wat he 
when he so executea] of sound mind — and did he freely and voluntarily sign tiie 
same ? 
Then the Begistrar General Justice or other person before whom such witness shall 
prove such signature as aforesaid shall indorsa upon such instrument a certificate in 
form N of the Schedue hereto, and if the person executing such instrument be personally 
known to the Begistrar General, Justice, or other person as aforesaid, and alive'and in the 
Colony, he may attend and appear before such Begistrar General, Justice, or oiher person 
and acknowledge that he did freely and voluntarily sign such instrument, and upon such 
acknowledgment the Begistrar General, Justice, or other person shall indorse on such 
instrument a certificate in form O of the Schedule hereto ; provided, that such questions 
as aforesaid may be varied as circumstances may require in case any person shall sign 
such instrument by his mark. 
Howacknow- 96. The Begistrar General, shall not register any instrument signed by any married 

J®^^^* **' woman purporting to transfer or otherwise to deal with any land under the provisions 
to be taken. of *^his Act in respect to which she may be registered as proprietor either solely or 
jointly with her husband, in her right, until such married woman shall have been exam- 
ined apart from her husband by the Begistrar General or other person legally author- 
ized to take the acknowledgments of married women, and shall have assented to such 
proposed dealing, after full explanation of her rights in the land and of the effect of the 
proposed dealing, and the Begistrar Gejieral or other persons taking such acknowledg- 
ment, shall indorse on the instrument of transfer or other dealing a certificate of. sudi 
acknowledgment and examination and the date and hour thereof. 
Upon wirrender 9^^ Upon the application of any registered proprietor of land held under separate 
or o^tifimteB'^ grants or certificates of title, or under one grant or certificate, and the delivering up of 
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ATich giant or grants, certdfioate or certificates of title; it shall bo lawful for the Kogistrar proprietor may 
CHneral to issue to such proprietor a single certificate of title for the whole of such ^^fljjij^^® 
land, or several certificates each containing portion of such land, in aoeordnnce with such ,^^ ver^d. 
Mplication and as far as the same may be done consistently with any rcgiilntions at the 
tone in force respecting the parcels of land tliat may be included m one ccrtiiicato of 
thle, and upon issuing any such certificate qf title, the Bcgistrar General shall cancel the 
grant or previous certificate of title of such land so delivered up, and shall endorse there- 
upon a memorandum setting forth the occasion of such cancellation and referring to the 
.oertifioate of title so issued. 

98. In the event of the grantor certificate of title of land under the provipions of this Provision in cms 
Act being lost, mislaid, or destroyed, the proprietor of such land together ^-ith other |>or- <*' **** grant 
sons if any having knowledge of the circumstances may make a declaration before the 

Begistrar General, or before any of the persons hertnnbeforo appointed arf persons before 
whom the execution of instruments may be proved, stating the facts of the case, the 
names' and descriptions of the registered owners, and tlie particidars of all mortgages, ' 
encumbrances, or other matters anecting such laud and the title tliereto, to the bt^ of 
declarant's knowledge and belief, and the Kegistmr General if Ratisfied as to the truth of 
such declaration and the bondftdesoi the transaction may with the consent of the Commis- 
sioners issue to such applicant a provisional certificate of title of such land wliicli pro- 
visional certificate sh^ contain an exact copy of tlie original grant or certificate of title 
bound up in the register book and of every memorandum and indorsement t]iere<m and 
shall also contain a statement of tlie circumstances under which such provisional cer- 
tificate is issued, and. the Registrar Gi^neral shall at the same tinie enter in the register 
book notice of the issuing of such provisional certificate,' and the date thereof, and the 
oircumstancos under which it ^-as issued, and such provisional certificate slmll be avail- 
able for all purposes and uses for which the grant or certificate of title so lost or mislaid 
would have oeen available, and as valid to all intents as such lost grant or ct^rtificato : 
Provided always that the -Begistrar General before issuing such provisional certificate 
shall give at least fourteen days' notice of his intention so to do in the Oazettef and in at 
least one daily newspaper published in Sydney. 

99. Upon the produc t ion of the receipt of tlie C olppiaX JCieasurer in full for the pur- ^^S^*"** "JJ ** 
ohaae mon^y of any* lancls alienated In fee from tlie'Crown, together with a memoranaum JSth^iSiieirf 
of transfer, mortgage, or lease duly executed by the purc^haser from the Crown of such grant from tho 
land, the Begjistiar General shall endorse upon such receipt such memorial as he is hero- ^^^J^ y, 4 ' 
inbefore required to enter in the register book upon the registration of any dealing of a^ , rt/ t/^. 
like nature with land in respect to which a grant or certificate of title has been registered,^ ^ . ^. ' 
and shall sign such indorsement and stamp the same with his seal, and such instrument' ' ■^' *'• * '.■ . 
shall thereupon be held to be duly registered in accordance with the provisions of tliis/t . . ' 
Act, and the Begistrar General shall file such receipt and such instrument in his ofllce^ .' , ' /'. / x. 
and upon the re^tration of the grant of such land the Begistrar General shall enter . ■ • 
theioon a memorial of such dealing, and shall indorse such instrument with the cortific^ato/ ' ' , 

of registration as hereinbefore prescribed for the registration of instruments generally. ' ' 

100. Any proprietor subdividing any land under the provisions of this Act for the Map of sub- 
purpose' of selling the same in allotment* as a township, shall deposit with the Registrar div^od Jand. 
General a map ot such township, provided that such map shall exliibit distinctly deline- ■' -. «. . .- .' 
atcd all roads, streets, passages, tnoroughfares, squares, or reserves appropriated or set 

apart for public use, and also all allotments into which the said land may be divided 

marked with distinct numbers or symbols, and every such map shall be certified as accurate 

by declaration of a licensed surveyor before the Regist rar General or a Justice of the Peat^ : 

I^t>vided that no person shall be permitted to practise as a surveyor under the provisions Surveyors to bo 

of this Act "unless specially licensed for that purpose by the Surveyor G^jneral. licengod. 

101. The Begistrar General may require the proprietor a})plying to have any land Rojfistrar Oono- 
brought under the provisions of tliis Act, or desiring to transfer or otherwise to deal "^ may require 
with the same or any portion thereof, to deposit at the Registry Office a map or j)lan of dJISjBitod! 
such land, certified by a licensed sun'cyor in manner aforesaid, and if the said land or the 

portion thereof proposed to be transferred or dealt with shall be of less area than one 
statute acre, then such map or plan shall be on a scale of not less than one inch to two 
chains, and if such land or the portion thereof about to bo transferred or dealt with shall 
be of creator area tlian one statute acre but not exceeding five statute acres, then such 
map imall be upon a scale not less than one inch to five chains, and if such land or the 
portion thereof as aforesaid shall be of greater area than five statute acres but not 
cxceding eighty statute acres, then such map oiiplan shall bo upon a scale of not loss tlian 
one inch to ten chains, and if such land or tlie portion thereof as aforesaid shall be of 
fpreater area than eighty statute acres then such map or plan shall be upon a scale of one 
meh to twenty chains, and if such proprietor shall neglect or refuse to comply with such 
requirement it shall not be incumbent on the Registrar General to proceed with the 
bringing of such land under the provisions of this Act or with the registration of 
tooh transfer or lease ; Provided always that subsequent subdivisions of the same land 
may be delineated on the map or plui of the same so deposited if such map be upon a 
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snffioieiit scale in accordance with the proyisions herein contained, and the oorrdctoesH of 
the delineation of each such subdivision shall be acknowledged in manner prescribed for 
the case of the deposit of an original map. 

102. The Registrar General upon payment of the fee specified in the Schedule P 
hereto shall furnish to any person applying for the same a certified copy of any registered 
instrument affecting land under the provisiens of this Act, and eyerj such certified copy 
signed by him and sealed with his seal shall be receired in evidence in any Couit of 
Justice, or before any person haying by law or by consent of parties authority to leoem 
eyidence, as primd facie proof of all the matters contained or recited in or indoned on 
the original instrument. 

103. Any person may upon payment of a fee specified in Schedule. P hereto have 
access to the roeister book for the purpose of inspection during the hours and upon the 
days appointed K>r search. 

104. The Registrar General shall not receiye any application for bringing land nndor 
the proyisions of tliis Act, or any instrument purporting to deal with or affect any land 
imder the proyisions of this Act, unless there sIimI be endorsed thereon a certificate that 
the same is correct for the purposes of this Act, signed by the applicant or party claiming 
under or in respect of sucli instrument or by his solicitor, and any person who shall falsdy 
or negligently certify to the correctness of any such application or other instrument shall 
incur therefor a penalty not exceeding fifty pounds : Froyided always tiiat such penalty 
shall not preycnt the person who may haye sustained any damage or loss in conseqnenee 
of error or mistake in any such certified instrument or any duplicate thereof from 
recoyering damages against the person who shall haye certified the same. 

105. It shall be lawful for the Registrar General to recoyer such fees as shall he 
appointed by the Gbyemor with the adyice aforesaid, not in any case exceeding the sereal 
fees specified in the Schedule hereto marked F. 

106. The Registrar General shall keep a correct accoujit of all such sums of money as 
shall be receiyed by him in accordance with the proyisions of this Act, and shall pay the 
same to the Colonial Treasurer at such times, and shall render accounts of the same to 
such persons, and in such manner, as may be directed in any regulations that may for that 
purpose be prescribed by the Gbyemor with the adyice aforesaid ; and the Registrar 
General sliall address to the said Treasurer requisitions to pay moneys receiyed by him 
or by the said Treasurer in trust or otherwise on account of absent mortgagees or other 
persons entitled in accordance with the proyisions of this Act, which requisitions when 
proyed and audited in manner directed by any such relations framed as afcxresaid at 
the time being in force in the said Golony, and accompamed by warrant for payment of 
the same under the hand of the Gk)yemor, countersigned by the Chief Secretary thereof, 
the si^d Treasurer shall be bound to obey, and all fines and fees receiyed' under the 
proyisions of this Act except fees payable to the Commissioners for the bringing of land 
under the operation of this Act shall be carried by the said Treasurer to accoimt of the 
Consolidation Reyenue Fund. 

Faet VII. — Miffhts Remedies and Procedure. 

107. If upon the application of any proprietor to haye land brought under the 
proyisions of this Act, or to haye any dealing or transmission registered or recorded, or to 
haye any certificate of title, registration abstract, foreclosure order, or other instrument 
issued, or to haye any act or duty done or performed which by this Act is prescribed to 
be done or performed by the Registrar General, the Registrar General shall refuse so to 
do, or if such proprietor shall be dissatisfied with the direction upon his apphcation giyen 
by the Commissioners as hereinbefore proyided, it shall be lawful for such proprietor to 
require the Registrar General to set forth in writing tmder his hand the grounds of his 
refusal or the grounds, upon which such direction was giyen, and such proprietor may if 
ho think fit at his own costs summon the Registrar General to appear before the Supreme 
Court to substantiate and uphold the groimds of his refusal or of such direction as 
aforesaid, such summons to be issued under the hand of a Judge of the said Court and 
seryed upon the Registrar General six cl^ar days at least before the day appointed for 
hearing the complaint of such proprietor, and upon such hearing the Registrar General or 
his counsel shall haye the right of reply, and the said Court shall if any question of- fact 
be inyolyed direct an issue to bo tried to decide such fact, and the said Court shall there- 
upon make such order in the premises as in their judgment the circumstances of the case 
may require, and the Registrar General shall obey such order, and all expenses attendant 
upon any such proceedings shall be borne, and paid by the applicant or other person 
preferring such complaint, unless the Judge or Court shall certify that there were no 
probable groimds for such refusal or direction as aforesaid. (3*) 

W Application to bring three properties, situate respectiyely in Fitt-street, Sydney, 
Rediem, and Vaucluse, under the Real Froperty Act, declined by the Land Titles 
Commissioners. On a motion under section 107, to compel thpm to entertain said 
application, it was held that eyeiy application to bring land under the proyisions of the 
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108. It shall be IiEkwful for the Begistrar GhnoTal, bj directioii of the CommiBsionen, j^||Jfi^l'^'v Oca 
"whenever any question shall arise -with regard to the performance of any duties or the ^^ef^^m 
exercise of any of the functions by this Act conferred or imposed upon hipi or them, to Ooort 
state a case for the opinion of the Supreme Court and thereupon it shall be lawful for 

the said Court to give its judgment thereon and such judgment shall be binding upon the 
Begistrar General and Commissioners respectiyely. 

109. Wheneyer any person interested in lana under the provisions of this Act shall Regl«ti»r Qm 
appear to the Supreme Court to ^ a trustee of such land within the intent and meaning JjJiOT^Supri 
of any Trustee Act then in force in the Colony, and any order shall be made in the court vestiDg 
premises' by the Court or a Judge thereof, the Begistrar General on being serve dwith an trust estate. 

Bud Act must be confined to one block or contiguous track. It was contended on 
applicant's behalf that the Registrar General had no power to make the Rules of June Ist, 
1863, which forbade the reception of liis application. And Stephen, C.J., aiid Milford, 
J., seemed to think that no power to make these rules had been conferred by the 
statute ; the former, however, thinking that as an expression of law the rules were 
oorrect. Sx parte Bumell and another y 3, S.C.R., p. 148. 

The Registrar General having, under the Real Property Act, 26 Vic. No. 9, issued a 
oertficate of title, with a clause endorsed thereon, reserving, or purporting to reserve, 
" any lawful rights incident to the alignment of streets or roads abutting on the land," 
the Court (Stephen, C.J., dissentient^ directed the Registrar General to cancel such 
certificate, and to issue a new certificate in the same terms but without such a clause. 
Sx parte Smart, 6, S.C.R., p. 188. 

A testator devised and bequeathed to trustees his real and personal estate, to hold the 
same upon trust to pay his debts ; and in case the personal estate should be insufiicient, 
he autnorized the trustees and their heirs to sell such part of the real estate as should 
be necessary for that purpose — also, upon trust, to lot for the best rent such part of the 
real estate as should not be sold, untu the testator's son should attain the ace of 21 
years. The testator directed that the rents of the real estate, or so much as should be 
necessary was to be applied towards the maintenance of his son until he should have 
attained ^l years of age, and then the trustees were to hold the land upon trust, to 
permit and suffer the son to enter upon, occupy, and enjoy the said real estate, and 
receive and take the rents and profits thereof, during the term of his natural life, to and 
for his own proper use and benefit. Testator then declared that the son should have 

Sower to let the real estate for any term not exceeding 21 years, and upon the son's 
eath the testator then devised the said real estate as follows : — Unto the heirs of the 
body of him, my said son, lawfully to be begotten, whether male or female, share and 
share alike, as tenants in common (if more than one), and to their several and respective 
heirs and assigns for ever. And the trustees were directed to convMf, assure, transfer, 
and pay the same to them, him, or her accordingly. Held, that the legal estate was in 
the trustees until the son attained the age of 21 years. Upon the son attaining that 
age, he took the legal estate in all the land then unsold ; and upon the death of the 
son, the legal estate passed at once by operation of law to the heirs of his body ; also 
held, as both limitations were legal, the rule in Shelley^s case ap^od, and the estate 
of ^^ son was one of inheritance. Held also, per Sir J. Martin, C.J. (following Jesson 
Y. Jr right, 2 Bligh 1 ), that in a devise such as this, the words after the words " heirs 
of the body " must be rejected as being repugnant to the estate wliich t^ese words 
properly and technically created. Held also, per Hargrave,. J. (following Doe, d, 
Cowper Y. Hicks, 7, T.R., 433), that dear words of devise in a will cannot bo cut 
down by subsequent ambiguous words. Sx parte Willis and others, 12, S.C.R., 312. 

James Underwood, by his will, devised his real estate in certain specified portions to 
bis five sons and the son of his daughter, for their respective lives, with remainder to 
their children in equal shares and proportions as tenants in common in tail, with cross 
remainders between them in tail. Interests, numerous and complicated, arose in the 
estate by reason of sales or attempted sales, transfers, mortgages, insolvencies, and 
deaths, and the number of persons claiming shares in the property became so large that 
the Legislature passed an Act to authorize the sale of the whole of the devised lands for 
the benefit of all parties interested in it. By the Act, the legal estate was vested in the 
trustees, who were empowered to sell the lands, &c., and to convey the same to the 
purchasers in fee ; and it was enacted that the said lands, &c., should vest absolutely 
in the persons to whom they were conveyed, their heirs and assigns, ** freed and dis- 
charged from any trusts conveyed by the said will." By a second' Act the Primary 
Jud^e was authorized to appoint two additional trustees. The trustees applied to have 
portions of the lands devised by the will brought under the provisions of the Real 
i^roperty Act. The Commissioners rejected the application, on the grounds substan- 
tially that it had been ascertained by search 'in the Reeistiy Office that there were 
various incumbrances affecting the property which had not been noticed in'tiie 
application, and that the parties interestea in such incumbrances were not parties to the 
application. Under the 107th section of the Lands Titles Act, the trustees applied to 
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oiBce copy of such order shall enter in the register book, and on the grant or other 
instrument evidencing title to the said land, the date of the said order, the date and boar of 
its production to him, and the name, residence, and description of the person in whom thi 
saia order sluiU purport to vest the said land, and «uoh person shall thereupon be deemed 
to be the registered proprietor of such land, and imless and until such entry ahillbe 
made, the said order shall have no'effect or operation in transfening or otherwise veeting 
th^ said land. 

110. AVhoncvcr a person entitled to or interested in land as a trustee, would be entitled 
under the last preceding clause to bring or defend any action of ejectment in his own 
name fur recovering t)ie xx)sse8sion of land under the provisions of this Act, such penm 
shall bo bound to allow liis name to be used as a plaintiff or defendant in such action of 
ejectment, by any bcneflciary or person claiming an estate or interest in the said land: 
PruWded nevertheless, that the person entitled or interested as such trustee shall inemj 
sucli case be entitled to be indemniiied, in like manner as a trustee would before the 
passing of tliis Act luivo been entitled to be indemnified in a similar case of his name 
EK'ing used in any such action or proceeding by his cestuique trust. 

111. Kxcept in the case of fraud no person contracting or dealing with, or taking or 
prui)o»ing tu tnke a transfer from the registered proprietor of any registered estate w 
interest, shall be required, or hi any manner concerned to inquire or ascertain, the drcum* 
stances in or the consideration for which such registered owner or any previous regiatered 
owner of t)io estate or interc*st in question is or was registered, or to see to the appHcation of 
tlio x)urchase money, or of any part thereof, or shall bo affected by notice direct or 
constructive of any trust or imregistered interest, any rule of law or equity to the 
contrary' notwitlistanding, and the knowledge that any such trust or imregisteied inteieBt 
is in existence shall not of itself bo imputed as fraud. 

112. In any suit for specific performance brought by a registered proprietor of any 
land under the provisions of this Act against a person who may have contracted to pTI^ 
chase such hind, not having notice of any fraud or other circumstances which according 
to the provisions of this Act would affect the right of the vendor, the certificate of tiUe 
of sucli n^gistcrod i^roprietor shall bo hold in every Court of Law or Equity to be conr 
elusive evidence that sucli registered proprietor has a good and^ valid title to the land and 
for the estate or interest therein mentioned or described, and shall entitle suchregistefed 
proprietor to a decree for the specific performance of such contraet. 

113. AVhen default has been made in the payment of the interest ot principal sum 
secured by memorandum of Mortgage, for six months, a registered mortgagee or his solicitor 
attorney or agent may make application in writing to the Registrar Gheneral for an order 
for foreclosure, and such application sliall state that such default has been made asafoie* 
said, and that the land, estate, or interest mortgaged has been offered for sale at public 
auction by a licensed auctioneer after notice given to the mortgagor as in this Act provided, 
and tliat the amouM of the highest bid at such sale was not sufficient to satisfy themonej 
secured by such mortgage, together with the expenses occasioned by such sale, and tint 
notice in writing of the intention of such mortgagee to make such application has been 
given to the mortgagor by leaving the same at his usual or last-known place -of abode, if 
such place be within three miles of the residence of such mortgagee, or by forwarding t^ 
same by registered letter through the Post Office, if such place be beyond that distance; 
and such application shall be accompanied by a certificate of the auctioneer by whom 
such land was put up for sale, and such other proof of the matters stated by the applicant 
as tlio Registrar G-eneral may require, and the statements made in such application shall 
bo verified by the oath or statutory declaration of the appUcant or other person applying 
on his behalf. 



the Court to make such order in the premises as in its judgment the circumstanoeB 
of tho case might require. Jleldf tliat the legal estate was vested in the five trustees, 
and that they had a power of selling and conveying a title in fee simple to purchasdK 
Also held (Sir J. Martin, C.J., dissenting), that the trustees had complied with the 
provisions of the Lands Titles Act/ and that tho application should be sent back to the 
Registrar G^:ene^al to cause the investigation of the title to be proceeded with. The 
order drawn up (and settled by the Court) was as follows : — It was declared, " 1., 
That all the applicants liave vested in them the legal estate of the lands devised by 
the will of James Underwood in the said application mentioned, with full power .to 
sell and convey the same absolutely to the purcliasers, their heirs and assigns, n'eed and 
discharged from all the trusts created under tho said will, and from all derivative 
interests thereunder.* 2. That the applicants have sufficiently complied with the 
terms of the 14th section of the Real Property Act to require the Land Titles Com- 
missioners to direct the publication of the notices required by the 17th section of the 
Act, and to proceed in due course with dJl the inquiries necessary to enable them to 
determine upon the said application to bring the said lands within the said Act ; and 
it is ordered that the Registrar General do cause tho said application to be fiurther 
proceeded vrith accordingly.*' Ux parte Pennington and others, IS^ S.C.R., 30^. 
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114. The Eegistrar Gheneral shall refer such application to the Commissioners, who may ^Jg?^|Si'***^ 
lirect the Begistrar General to cause notice to bo published once in the Octette and once °***^ enectave. 

B each of three successive weeks in at least one daily newspaper publislicd in Sydney 
JFeriiig such land for sale, and shall further limit and appoint a time not less than one 
aonth from the date of the publication in the Oazeitef upon or after which the Begistrar 
}«neral may issue to such applicant an order for foreclosure unless in the intcrral a 
afficient amount has been realized by the sale of such land to satisfy the principal and 
iterest moneys due and all expenses occasioned by such sale and proceedings ; and every 
iich order for foreclosure under the hand of the Registrar Qt)neral and entered in the 
agister book shall have the effect of vesting in the mortgagee all the estate and interest 
f the mortgagor in the land mentioned in such order free from all riglit and equity of 
idemption on the part of the mortgagor or of any person claiming througli or under 
im. 

115. No action of ejectment or other action for the recovery of any land shall lie or be SSSJafM^toSod 
ostained against the person registered as proprietor thereof under the pro^dsions of this ^^lut oject- 
Lct, except in any of the f ollomng cases tliat is to say — nionto except in 

(1.) The case of a mortgagee as against a mortgagor in default. certain oases. 

(2.) The case of an encumbranceo as against an encumbrancer in default. 



(3.) The casa of a lessor as against a lessee in default. 
(4.) - 



The case of a person deprived of any land by fraud as against the person regis- 
tered as proprietor of such land through fraud, or as against a person deriving 
otherwise than as a transferree bond fide for value from or througli a person so 
registered through fraud. 
(6.) The case of a person deprived of or claiming any land included in any grant or 
certificate of title of other land by misdescription of such other land or of its 
boundaries as against the registered proprietor of such other land not being a 
transferree thereof bond fide for value. 
(6.) The case of a registered proprietor claiming under the instrument of title prioi^ 
in date of Iregistration under the provisions of this Act in any case in which 
two or more grants, or two or more certificates of title, or a grant and a certificate 
of titld, may- be registered under provisions of this Act in respect to the same 
land. 
nd in any case other than as aforesaid, the production of the registered grant, certificate 
I titlo, or lease shall be held in every Court of Law or Equity to be an i^solute bar and 
itoppel to any such action against the person named in such instrument as seized of ot as 
tgistered proprietor or lessee of the land therein described, any rule of law or equity to 
Lo contrary notwithstanding. 

116. Whenever an action shall be brought against a registered proprietor, or person In case of 
aiding a grailt or certificate of title in either of the last two coses, except in the next jJj^^Sant who 
receding section if the defendant or any person through whom he claimd shall have has made 
lado improvements on the land since obtaining a certificate of title thereto, then wliether iinprovementa 

9 admit or deny the plaintiff's title he may plead the fact of such improvements being ^^^^-^^£5 °**^ 

lade and may set a value thereon, and also on the land as distinct therefrom, and give 

ddence thereof, at the trial, and if a verdict be found for the plaintiff or his title bo 

Imitted, the jury shall assess the value of the alleged improvements, and shall also 

iparately assess the value which the land would have possessed if the said improvements 

id not been made. And no writ of possession shall issue in such case unless tlie plaintiff 4°?i'*l*{"*^' 

tail first pay into Court, for the use of the defendant, the value of tlie improvements so forhnpro^?*^ 

tsessed, deducting only the costs (if any) to which ho shall be entitled in the action, mentsorbe 

nd if the plaintiff shall fail to make such payment "wdtliin three months after verdict, restricted to 

le judgment to which he is entitled shall tliereaf tcr be linuted to the sum separately j^Jf^e°' *^* 

sessed as the value of the land, together with costs of suit. An^ the defendant shall unimproved 

pon satisfaction thereof be entitled to retain the land and improvements, and in either land. 

416 the Registrar Q-encral shall be entitled, under the power hercinaftar conferred, of can- 

Uinff erroneous certificates, to require to be delivered up any certificate of title which 

tail be held by the party whose right to the land shall have determined : Provided that Rcgistrw: 

every case in which the defendant shall be entitled to indemnity from the assurance 2?!^™^ *** ^ 
;nd the Registrar General sliall be made a co-defendant as trustee of such fund, and may.c<>4efendant 
if end the action either severally or jointly, or may leave the defence wholly to his co- 
ifondant as he shall see fit. And in no case shall the assurance fund be liable to the ^^wfiSw '""f 
incipal defendant for any greater damages than he shall actually sustain as the result foj. actual l<w ^ 

such action, af t«r using all reasonable diligence in the defence tliereof . sustained by 

117. Any person deprived of land, or of any estate or interest in land, in ccTnsequence ^e'ondant 
fraud, or through the bringing of such land tinder the provisions of this Act, or by the partydSrivwl 

gistratibn of any other person as proprietor of such land, estate, or interest, or in con- of land. 
quonce of any error, omission, or misdescription in any qgrtificate of title, or in any 
try or memorial in the register book, may in any case in which such land has been 
duded in two or more grants from the Crown, bring and prosecute an action at law 
r the reooyery of damages against such person as the Gbvemor with the advice 
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aforesaid may appoint as nominal ' defendant^ and in any ofcber caae muak 
ilie person upon whose application such land was brought nnder the prorinai 
of this Act, or such erroneous registration was made, or who aeqnired title to the eabte 
or interest in question through such fraud, error, or misdescripikion : Provided alvm 
that in every cose in which the fraud, error, or misdeeoription shall oocor upon atrmnr 
made for value, the jierson making the transfer and receiving the tbIuc shall be leeudad 
as the person upon whose application the certificate of title was iasaed to the tnnraane; 
And provided further tliat, except in the case of fraud or of enor occasioned l^iny 
omission, niisrepres(.>ntation, or misdescription in the application of auch. person to bnot 
sucli land under the provisions of this Act, or to be registered as proprietor of such lu^ 
estate, or intt^rest, or in any instrument executed bj him, bu& person shall imoDi 
transfer of such land bond fide for value cease to be liable for the payment oi nrj 
damages which, but for sucli transfer, might have been recovered from him mtderfb 
pruvii^ions hert'inbcforc contained ; and in suqh last-mentioned case, and also in easetiw 
person against whom such action for damages is directed to be brought as aforenid 
slioll bo dead, or slioll have been adjudged insolvent, or cannot be found withia tJis 
jiiriiklietion, then and in any sucli case such damages; with costs of action, may be 
reouvered out of tlie assurance fund by action against the Registrar General as nominl 
defendant. 

118. Notliing in this Act contained shall be so int^roreted as to leave snbjeefc to 
action for recovery of damages as aforesaid, or to action of ejectment, or to depmatian 
of tlie estate or int-erest in respect to which he is registered as proprietor, any purcham 
or mortgagee bond fide for Valuable consideration, of land imder the provisions of tiui 
Act, on tlie plea that his vendor or mortgagor may have been registered as proprieto', 
or procured tlie registration of the transfer to such purchaser or mortgagee throaf^ 
fraud or error, or may liavc derived from or through a person registered as proprieto 
through fraud or error, and this whether such fraud or error shall consist in iraong 
description of tlie boundaries or of the parcels of any land or otherwise hqwsoever. 

119. Any person sustaining loss or damages through any omission, mistake, oriBV- 
feasance of the Begistrar General, or any of his officers or clerks, in the execufcioiiaf 
their respective duties under the provisions of this Act, or by the registration of nj 
other person as proprietor of such land, or by any error, omission, or misdescription in 
any certificate of title, or any entry or memorial in -the register-book, and who by the 
provisions of this Act is barred from bringing action of ejectment or other action for 
the recovery of such land, estate, or interest, may, in any case in which, the remedj by 
action for recovery of damages as hereinbefore provided is inapplicable, bring an araan 
against the Begistrar General as nominal defendant for recovery of damages. 

120. In any cose in which action for recovery of damages is permitted to be broo^ 
against the Begistrar General as nominal defendant, as hereinbefore provided, notice in 
writing of such action, and of the cause thereof, shall be served upon such nomiml 
defendant one month at least before the commencement of such action ; and if in iot 
such action judgment be given in favour of the nominal defendant, or the phintin 
discontinue or become nonsuit, the plaintiff shall be liable to pay the full costs d 
defending such action, and the same when taxed shall be levied in the name of the 
nominal defendant bv the like process of execution as in other actions on the case. 

121. If in any such action the plaintifp recover final judgment against such nominil 
defendant, then the Court or Judge before whom such action may be tried shall oeitify 
the fact of such judgment and the amount of damages and costs recovered ; and the 
amount of such damages and costs shall be paid to the person recovering the same^ and 
shall be charged to the account of the assurance fund ; and in case the bcUanoe to the 
credit of tlie assurance fund shall be inadequate to defray the amount specified, soeili 
sum as may bo necessary for that purpose shall be paid out of the Consolidated Bevenue 
Fund, and the amount so advanced shall bo repaid from the assurance fund as the same 
may thereafter accrue. 

122. No action for recovery of damages sustained through deprivation of knd, or of 
any estate or interest in land as hereinl^fore described, sh^ he or be sustained agunst 
the Begistrar General or against the assurance fund, or against the person upon irbiOBt 
application such land vt-as brought nnder the provisions of this Act, or against the 
person who applied to be registered as proprietor in respect to such land, or against the 
X)orson certifying any instrument as aforesaid, unless such action shall be oommenoed 
within the period of six years from the date of such deprivation : Provided nevertliele» 
that any person being under the disability of coverture, infancy, unsoundness of mind, 
or absence *f rom the Colony, may bring such action vnthin six years f roni the date on 
which such disability shall have ceased ; and the plaintiff in apy such action at whatever 
time it may be brought, or the plaintiff in action for the recovery of land, shall be non- 
suited in any case in whic]^ the deprivation complained of may have been occasioned 
through the bringing of land under the provisions of this Act if it shall be made to 
appear to the satisfaction of the Court before which such action shall be tried that such 
pluntiff or the persQns through or under whom he claims title had notice by penonal 
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■errioe, or oiherwise, or was aware that application had been made to brmg such land 
under the provisions of this Act, and liad wilfully or coUusivdj omitted to lodge oaveat 
lOK^dding the same, or had allowed such caveat to lapse. 

68. "yAnienever any amount has been paid out of the assurance fund on account of Moneys pdd oot 
•ny person who may be dead, such amount may be recovered from the estate of such fun'dmiily^S 
person by action against his personal representatives in the name of the Registrar recovered. 
General ; and whenever such amount has been paid on account of a person who shall 
• liaye been adjudged insolvent, the amount so paid shall be considered to be a debt duo 
from the estate of such insolvent, and a certificate signed by the Colonial Treasurer, 
certifying the fact of such myment out of the assurance fund, and delivered to the 
Official Assignee, shall be sufficient proof of such debt ; and whenever any amount has 
"been paid out of the assurance fund on account of any person who may have absconded, 
or who cannot be found within the jurisdiction of t)ie Supreme Court, and may have 
leffe any real or personal estate within the said Colony, it shall be lawful for tlie said 
Court or a Judge thereof upon the appUcation of the Registrar General, and upon the 
paroduction of a certificate, signed by the said Treasurer, certifying tliat the amount )ms 
been paid in satisfaction of a judgment against the Registrar Gkmorol as nominal 
defendant, to allow the Registrar General to sign judgment against such person fortli- 
irith for the amount so paid out of the assurance fund, together witli the costs of the 
l^plioation, and such judgment shall be final and signed in Tike manner as a final judg- 
ment by confession or demult in an adverse suit, and execution may issue immcdiutoly ; 
and if such person shall not have left real or personal estate witliin tlie said Colony 
•ufficient to satisfy the amount for which execution may liave been issued as aforesaid, 
' it shall be lawful for the Regbtrar Q^neral to recover such amount, or tlie unrecovered 
balance thereof, by action against such person at any time thereafter when he may bo 
fbund within the jurisdiction of the Supreme Court. 

124k The assurance fund shall not under any circumstances be liable for compensation Assurance fund 
for any loss, damage, or deprivation occasioned by the breach by a restored proprietor only liable in 
of any trust whether express impUed or constructive, nor in any case m whicli the same *'®''**^ c»aea. 
land may have been included in two or more erants from the Crown, nor shall the 
aeeuranoe fund be liable in any case in which such loss or deprivation has been occasioned 
by any land being included in the same certificate of title with other land tlirough mis- 
deacription of boundaries or parcels of any land, unless in the case lost aforesaid it sliall bo 
proyea that the person liable for compensation and damages is dead, or has absconded, or 
has been adjudged insolvent, or the Sheriff shall certify that such person is unable to pay 
the full amount awarded in any action for recovery of such compensation and damages. 

125. The Registrar General shall not, individually, nor shall any person acting under BaglMtnr 

his authority, be liable to any action, suit, or proceeding for or in respect of any act or ?J?JJSf 7** ***** 
matter bond fide done, or omitted to be done, under this Act. ^ono bwidjlde. 

126. In case it shall appear tp the satisfaction of the Registrar General, that any uq] j^,. ^f ^2^. 
eertificate of titl^ or other instrument has been issued in error, or contains any mis- flcato or other 
deaoription of land or of boundaries, or that any entry or endorsement has been made in instrument of 
error on an^ grant, certificate of title, or other instrument, or that any such grant, ciror *or wrSur- 
eertificate, instrument, entry, or endorsement, has been fraudulently or wrongfully fully retainedVto 
obtained, or that any such n^i^t, certificate, or instrument, is fraudulently or wrongfully show cause to' 
yetained, he may summon the person to whom such grant, certificate, or instrument has ^^ifff*""* 
been so issued, or by whom it has been so obtained, or is retained, to deUver up the same conec^on!^ ^' 
for the pnipose of being cancelled or corrected as the case may require ; and in case such 

person snail refuse or neglect to comply "with such summons, or cannot be found, the 
ItegUtrar General may apply to a Judge of the Supreme Court to issue a summons for such 
person to appear before such Court or Judge and show cause why such grant, certificate, 
or other instrument should not be delivered up to be cancelled or corrected as aforesaid { 
and if auoh person when served with such summons shall neglect or refuse to attend 
before such Judge or Court at the time therein appointed, it shall be lawful for such 
Judge to issue a warrant authorizing and directing the person so summoned to bo 
apprehended and brought before a Judge of the Supreme Court for examination. 

127. Upon the appearance before the Court or Judge of any person summoned or Court may order 
brought up by virtue of a warrant as aforesaid, it s^iall be lawful for the Court or Judge t[j« ?®JJ^®'y **' 
to examine such person upon oath, and in case the same shall seem proper, to order such to\he R^tmr 
person to deliver up such grant, certificate of title, or other instrument as aforesaid, QenenL 

and upon refusal or neglect oy such person to deUver up the same, pursuant to such order, 
to oommit Buch person to the common gaol of the Colony ; and in such case, or in case 
auoh person shall have absconded so that summons cannot be served upon him as herein- 
before directed, the Registrar General sliall, if the circumstances of the case require it, 
iaeoe to the proprietor of the said land such certificate of title or other instrument as is incaseof neelect 
herein provided to be issued in the case of any grant or certificate of title being lost, or refusal Regis- 
mfalaid, or destroyed, and shall enter in the Register Book notice of the issuing of the trar General may 
aaid eertificate of title or other instrument, and the circumstances under which the same ^S^ie or^hw ' 
iraa iMoad^ aasd aucli other partioulaia as he may deem necesaary. inatrumeiit 
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128. Upon the reooveiy of any land, estate, or interest by anv prooeeding at laworin 
equity from the person registered as proprietor thereof, it shall be biwf ol for the Ckjoit 
or Judge, in any case in which such prooeeding is not hereinbefore expressly baired. to 
direct the Registrar General to cancel any certificate of title or other instrument, ornj 
entiT or memorial in the Register Book relating to such land, and to snbstitate soeh 
certificate of title or entry as the circumstances of the case may require, and the B^iBbv 
General shall give effect to suoh order. 

129. Every sworn valuator shall within fourteen days of the date of his appointmflnt^ 
and before porfomiing any duties under this Act, take the following oath before tiie 
Begi.<trar General, who is hereby authorized to administer the same — 

I , do solemnly swear that I will faithfully and honestly, andtotiie 

best of my skill and ability, make any Valuation required of me under the 
provisions of the " Real Property Act. 

130. If any perdon fraudulently procures, assists in fraudulently TOOoming or ii 
privy to the fraudulent procurement of any certificate of title or other instmme&torof 
any entry in tlic Register Book or of any erasure or alteration in any entiy in the 
Roaster Book or in any instrument or form issued by the Registrar General, or fraodih 
Icntly uses, assists in fraudulently using, or isprivy to the fraudulent using of sny&ra 

Surpurting to bo issued or sanctioned by the RegiBtror General, or knowinsIymisieBdsor 
cccives any person licreinbefore authorized to demand explanation or mformation in 
respect to any land or the title to any land which is the subject of any application to 
bring tlie same under the provisions of this Act, or in respect to which anydealiqg or 
transmission is proposed to be registered or recorded, such person shall be guilty of s 
misdemeanor, and shall incur a penalty not exceeding fiye hundred pounds, or mayattihe 
discretion of the Court before whom the ease may be tried be imprisoned for any period 
not exceeding three years ; and any certificate of title, entry, erasure, or alteration so pn* 
cured or made by fraud, shall be void as between all parties or privies to such fraud. 

131. No proceeding or conviction of any act hereby declared to be a misdemeanor or 
a felony shall affect any remedy which any person aggrieved or injured by suoh aotmqf 
be entitled to at law or in equity against the person who has committed such aot or 
against his estate. 

132. If any person is guilty of the following offences or any of them (that is to nj)" 
(1.) Forges or procures to be forged or assists in forging the Seal of the Regnfcnr 

G(eneral, or the name, sienature, or handwriting of any officer of the BegiitiT 
Office, in cases where such officer is by this Act expressly or impliedly autlumied 
to affix his signature. 
(2.) Stamps or procures to be stamped or assists in stamping any document ^ 

any forged seal purporting to be of the Registry Office. 
(8.) Forges or procures to l^ forged or assists in forging the name, signature, or 
handwriting of any person whomsoever to any instrument which is by ihii 
Act or in pursuance ot any power contained in tnis Act expressly or impliedly 
authorized to be signed by such person. 
(4.) Uses with an intention to defraud any person whomsoeyer any document upon 
which any impression or part of the impression of any seal of the Begirtij 
Office has been forged, knowing the same to have been forged, or any dociuneiit 
the signature to which has been forged, knowing the same to have been forged: 
Suoh person shall be guilty of felony, and if any person is guilty of making a &lfle oatii 
or declaration concerning any matter or procedure made or done in pursuance oi this 
Act, such person shall be deemed guilty of perjury. 

133. Any person convicted of felony or perjury under this Act shall be liable to 
imprisonment for any term not exceeding four years, and to be kept to hard labour or 
sohtary confinement for any part of the period aforesaid. 

134. In the conduct of actions under this Act the same rules of prooedureand 
practice shall apply, and there shall be the same rights of appeal, as are in foreeor 
exist for the time being in respect of ordinary actions in the Court in which sudi 
action may be tried : Provided that the Judges of the Supreme Court shall have power 
from time to time to make rules and orders for regulating proceedings in the Supreme 
Court under this Act, and from time to time to rescind, fdter, or add to such rules and 
orders in like manner as at present. (*) 

135. Unless in any case herein otherwise expressly provided, all offences against the 
provisions of this Act may be prosecuted, and all jienalties or sums of money imposed 
or declared to be due or owing by, or imder the provisions of the same, may be sued for 
and recovered in the name of the Attorney or Solicitor General before any Court in the 
Colony having jurisdiction for punishment of offences of the like nature, or for the 
recovery of penalties or sums of money of the hke amount. 

136. This Act shall commence and take effect from and after the first day of Januaiy, 
one thousand eight hundred and sixty-three. 

(*) No Rules or Orders under this section haye been made bj liio. Judges, so fatvi 
the editor is aware. 
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SCHEDULES BEFEBBED TO. (•) 



A. 

ApplioaHon to bring laomd under the provisions of the Seal Property Act, 

ly A. B., of do declare (that I am) or {on behalf of of 

ikat he is) seized of an estate of {here state whether of inheritance or qf a life estate or 
haseholdfor a Ufe or Uves or term of years and whether held in trust) in all that piece 
of land situated in {here state the situation) ^ containing {here state the area) be the same 
ft little more or loss {exclusive of roads intersecting the same, if ang) wit)i {here state 
rights qf wag and other privileges or easements appertaining, and set forth a sufficient 
description to identify the land), which piece of land is of the value of £ and 

no more, and is {the town allotment or country section, or is part of the town allotment 
eowntry section or reserve) originally granted to by land grant, under the 

band and seal of , formerly Gbvemor of the Colony of 

Bated the day of , numbered in the plan of 

Hfie {district township or county) of , as delineated on the public maps of 

the Colony deposited in the Survey Office, Sydney. And I do further declare tliat I am 
not aware of any mortgage, encumbrance, or claim affecting the said land, or tliat any 
penpn hath any claim, estate, or interest in the said land at law or in equity, in 
possession or in expectancy, other than is set forth and stated as follows, that is to 
ny {here state particulars qf mortaages, encumbrances, dower, or other interest to which 
ikB land mag be subject). And I further declare that there is no person in possession or 
oooupation of the said lands adversely to my estate or interest therein, and that the said 
hnd is now {here state name and description qf occupier or that the land is unoccupied) 
Bnd that {here state the names and addresses qf owners and occupiers of lands contiguous 
thereto), and that there are no deeds or instruments of title affecting such land in my 
poeaesaion or under my control other than those enumerated in the Schedule hereto or at 
foot hereof. And I make this solemn declaration conscientiously believing the same to 
bo tone. 
Dated at this day of 18 

Hade and subscribed by the above-named this day of 

in the presence of me, Bcgistrar General or Justice of the Peace. 

I A. B., the above declarant, do hereby apply to have the piece of land described 

in the above declaration brought under the 'provisions of the Beal Property Act. 

Dated at this day of 18 

Witness to signature — C. D. 

B. 

Caveat forbidding Lands to be brought under the Meal Property Act, 

Take notice, that I, , of , claiming estate or interest {here state 

lile nature of the estate or interest claimed and the ground on which such claim isfoundedi 
in lands described as {here state particulars of description firom declaration of applicant) 
in notice dated the day of , advertising the same as land m respect to 

wMch daim has been made to have the same brought under the provisions of the Beal 
Property Act, do hereby forbid the bringing of the said land under the provisions of the 
nid Act. 

And I ^point as the place at which notices relating hereto may be served. 

Dated this day of 18 

A.B. 

Signed in my presence this day of 

To Hie Begistrar G^neial of the Colony of New South Wales. 



C. 

New SotTTH Wales. 

[^JSoyal Arms,2 

Certificate of IHtle, 

A. B., of Q^ere insert description, and if certificate be issued pursuant to any transfer, 
rrferenoe to memorandum of transfer) is now seised of an estate {here state whether in 
fee single or leasehold for a life, or Uves, or for a term of years) subject nevertheless to 

(*) The forms given in these Schedules are now superseded, in most cases, by new 
Forms, for which see post, p. 118 et seq,. Note that the directions which in the 
msi&umzed Forms appear as side-notes or rubrics are, of necessity, printed in the 
preeent coUeotion in the shape of foot-notes. 
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Buch encumbrances liens and interests as are notified by memorial nnderwxiftton or 
indorsed hereon, in that piece of land situated in the {eouniy or iounuhip) of 
{here insert sufficient description to identijjf the land, referring to map or diagram) wlock 
said piece of land is (or is part of) the eounti^, section, or town allotment) marled 

delineated in the public map of the said county or towntUp) 
deposited in the office of the Surveyor General originally granted the &j 

of under hand and seal of 6k>yemor of the said Colony to 0. B. 

In witness whereof I have hereunto signed my name and affixed my geal, 
this day of 

Signed in presence of ') 

the day of ) Begistrar QenenL (ij.) 

D. 

Memorandum qf Transfer, 

I, A. B., being registered as the proprietor of an estate (il^rs siixie nature qftheetlate 
or interest) subject however to such encumbrances, liens, and interests as are notified bj 
memorandum underwritten or indorsed hereon, in all that piece of land situated in (be 
{county or township) uf containing {here state area) be the same a little mora a 

less {exclusive of roads intersecting the same if any \here staie rights of way, primlega 
or easements, if any, intended to be conveyed], and if the land to he dealt with eonUk 
all that is included in an existing grant or certiJUxUe, refer thereto for descrifftin (f . 
parcels and diagrams, otherwise set forth the boundaries in chains, links, or feet, aii 
refer to plan delineated on the margin, or annexed to the instrument, or deposited ta (ie 
Registry Office) in consideration of the sum of £ paid to me by E. F^ tlie 

receipt of which sum I hereby acknowledge, do hereby transfer to the said E. F. (ofi 
my estate or interest, or a lesser estate or interest, desoribing §ueh lesser estate) in tiw 
said piece of land. 

In witness whereof I have hereunto subscribed my name^ this 
day of 
Signed on the day above named by the said*) 
A. B. and £. F. in the presence of G. H. ) 

A. B. Transferror. 
E. F. Transfeiree. 



£. 

Transfer to be indorsed on original Instrument, 

I, the within-mentioned, C. D., in consideration of £ this day paid to me by 

X. T., of , the receipt of which sum I do hereby acknowledge, hereby trsDifer 

to him the estate or interest in respect to which I am registered proprietor as set forih 
and described in the within instrument, together vdth c3l my rights powers estate and 
interest therein. 

In ifvitness whereof I have hereunto subscribed my name, this 
day of 

CD. Transferror. 
Signed by the above-mentioned C. D. as transferror"^ 
and X. T. as transf erree in the presence of ^ 
E. F. the day of ) 

AoceptedXY. Transferree. 

F. 

Memorandum of I^ase, 

1, A. B. being registered as proprietor of an estate {here state nature of the estate or 
interest) subject however to such encumbrances liens and interests as are notified by 
memorandum underwritt^i or indorsed hereon, in that piece of land situated in the 
{county or township) of containing {hire state areti) be the same^ a little moie 

or less {exclusive of roads intersecting the same if any [here state rights ofwixy, prvmUges, 
or easements if any intended to be conveyed] if the htnd to be dealt with eontc&s all that 
is included in an existing.grant or cert^ate of title or lease refer thereto for deseripUon 
and diagram, otherwise set forth the boundaries in chains, Unks, or feet, and refer to a 
plan thereof on margin qf or annexed to the lease, or deposited in the Megistry CJJlee), do 
hereby lease to E. F., of {here insert description), all the said lands to be neld by him 
the said E. F., as tenant for the space of years, at the yearly r^ital of £ , 

payable {here insert terms qf payment as rent), subject to the following opvenants con- 
ditions and restrictions {here set forth all special covenants ^ <Miy)* 
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1, E. £., of (here insert description) do hereby accept this lease of the above described 
lands to be held bv me as tenant, and subject to the conditions restrictions and goto- 
ttnts aboye set form. 

Dated this day of 

Signed by the aboye-nuned A. B. as lessoor, and by the aboye-named E. F. as lessee, 
this day of , in presence of X. Y. 

(Signed) A. B., Lessor. 
E. F., Lessee. 



G. 

Memorcmdum of Mortgage. 

1, A. B., being registered as proprietor of an estate (here state nature of the estate or 
UUerest), subject hoM^eyer to such encumbrances liens and interests as are notiiiod by 
memoranda underwritten or endorsed hereon, in that piece of land situated in the 
(fionniy or township) of , containing (here state area), be the same a little more 

or lees (exclusive ^ roads intersecting the same if any [here state rights of way, privileges, 
weeuementSf if any appertaining'] ; and if the land to be dealt wUh contains all that is 
inidmded in an existing grant or certificate of title or lease refer thereto for description of 
parcels and diagram, otherwise set forth the "boundaries in chains, links, or feet, and refer 
to plan thereof on margin of or annexed to the mortgage, or deposited in the Registry 
Qffloe.) 

In consideration of the sum of £ this day lent to me by E. F., of (here insert 

description), the receipt of which sum I hereby acknowledge, do hereby coyenant with 
the said E. F. that I will pay to him the said E. F. the aboye sum of £ on the 

day of . Secondly, that I will pay interest on the said sum at the rate 

of £ by the £100 in the year by equal payments on the day -of , and 

on the day of in eyery year. Thirdhr (here set forth special covenants 

if any). And for the better securing to the said E. F. the repayment in manner afore- 
said of the said principal sum and interest, I hereby mortgage to the said E. F. all my 
estate and interest in the said land aboye described. 

Li witness whereof I haye hereto signed my name, this day of , 

A. B., Mortgagor. 

Signed by the aboye-named A. B. as mortgagor, this day of , in 

presence of G. H. 



H. 

Memorandum qf I!ncumbrancefor securing a Sum of Money, 

I, A. B., being registered as proprietor of an estate (Jtere state nature of the estate of 
interest), subject howeyer to such encumbrances liens and interests as are notified by 
memoranda underwritten or indorsed hereon, in that piece of land situated in (the 
eouniy or township) of , containing (here state area), be tlie same a little more 

or less (exclusive of roads intersecting the same if any [here also state rights of way, 
primkgies, or easements, if any appertaining'], and if the land to be dealt with contains all 
thai is included in an existing grant or certificate of title refer thereto for description of 
parcels and diagram, otherwise set forth the boundaries in chains, links, or feet, and refer 
to plan thereof on margin of or annexed to the bill qf encumbrance, or deposited in the 
lUi/istry qfUse). 

And desning to Tepder the said land available for the purpose of securing to and for 
the benefit of G. D. the (sum qf money, SnnuUy, or rent charge) hereinafter mentioned, 
do hereby encumber the said land for the benefit of the said 0. D. with the (sum, 
anmmiy, or rent charge) at £ , to be raised and paid at the times and in the 

nucnner following; that is to say (here state the times appointed for the payment of the sum, 
ammmty , or rent i^arge intended to be secured, the interest if any, and the events on which 
suek sum, antmity, or rent charge shaU become and cease to be payable, also any special 
eovemimis or powers, and any modification of the powers or remedies given to an eneum' 
hramee iy the Seal Property Aet). And, subject as aforesaid, the said C, D. shall be 
entitled to all jpowen and remedies given to an enciunbrancee by the B«d Property Act. 

In iritiieM whereof I have hereunto signed my name, this day of , 
in the pnseDca of E. F. 
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I. 

Power of AUorney. 
I, A B| being registered as proprietor of an estate (here Hale naiwre of the etkUw 
intereH) subject however to such encumbrances liens and interests as are notified hj 
memorandum underwritten or indorsed hereon, in (here refer to eeheduUfor deteripUtu 
and content* of the eeveral parcels of land intended to he affected^ which echednle end 
contain reference to the existing certificate of title or land grant, or lease of ecuhpandj 
do hereby appoint 0. D. attorney on my behalf to (here state the nature and Oetett of 
the powers intended to he conferred as whether to sell, lease, mortgage, ^c.) the lands in 
the said schedule described, and to execute all such instrumented and do all such ads 
matters and things as may be necessary for carrying out the powers hereby given, and 
for the recovery of all rents and sums of money tnat may become or are now due or 
owing to mo in respect of the said lands, and for the enforcement of all contractB, 
covenants or conditions binding upon any lessee or occupier of the said lands, or upon 
any other person in respect of the same, and for the taking and maintaining poosesdon 
of the said lands, and tor protecting the same from waste dmnage or trespass. 
In witness 'w^iereof I have hereunto subscribed my name, this day of 

Signed by the above-named A.B., this day of , in the presence of XT. 

Schedule referred to. 



E. 

Nbw Sottth Walbs. 

Registration Ahsttraot. 

{JRogal ArmsJ] 

[Copy of grant or certificate,'] 

Pursuant to Act of the Legislature of the said Colony, intituled "The Beal Froperij 
Act," sections 70 and 71, this registration abstract is issued for the purpose of enaoliiig 
the registered proprietor to deal with the above described land at places without the 
limits of the said Colony, and shall continue in force from the date hereof until the 
day of or until the same be surrendered to me for cancellation. 

In witness whereof I have hereunto signed my name and affixed my seal, this 
day of 

Bedustrar QeiienL 
Signed and sealed the day of , in the presence of aIY. 



I*. 

Seeocation Order. 

I, A. B., of being seised of an estate (Jiere state the nature of the esttii^ 

all that piece of land Uiere describe land referring to the existing grant, certificate^ or 
other instrument of title) hereby revoke the power of attorney given by me to 
dated the day of 

In witness whereof I have hereunto subscribed my name this day of 

in the presence of A. B. of 

M. 

Caveat forbidding registration of dealing with estate or interest. 

To the Begistrar General. 

Take notice that I claiming estate or interest (here state the nature cf (ks 

estate or interest claimed, and the grounds on which such daim is founded) ix^(her6 
describe land) forbid the registration of any memorandum of transier or instrument 
affecting the said land imtil (this caveat bo by me or by the order of the Supreme 
Court or some Judge thereof withdrawn, or until after the lapse of twenty-one davs from 
the date of the service of notice of such intended registration at the following addreBs). 

Dated this day of 18 

Witness • 



Certijieate of Registrar General, Justice of the Peace, ^e., taking deelaraium (f 

attesting witness. 

Appeared before me at , the day of ^ 0. D. of a penon 

known to me, and of good repute, attesting witness to this instrument, and acknoniaedged 
his signature to the same, and did further declare that A. B. the party executing the 
same was personidly known to him the said C. D., and that the signature of this said 
instrument is in the handwriting of the said A. B. 

(Signed) Begistrar General or J.F« 
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icate qf Registrar Chneral or Justice of ike Peace before wkom iuHrumeiU mojf 

hate been executed 5y tie parties thereto. 

peared before me at , the day of , A. B., of 

Burtj executing the within instrument, and did freely and Toluntarily rign the 

(Signed) Begistrar General or J.P. 



P. 

p€Mf able for the petformance of the several acts matters and things herein specified, 

hearing application to bring land under the provisions of this Act, or to be regis- 

in respect to an estate of freehold of a deceased proprietor, to be paid to the Land 

Conunissioners oyer and aboye the cost of all aavertisements herein prescribed to 

such case published : — 

£ s. d. 

L the applicant is the original grantee, and the land has never been sold, 

*tgaged, encumbered, or made the subject of settlement ... ' 

I uie title is of any other description, and the value exceeds £600 

ditto ditto exceeds £400 and does not exceed £500 

ditto ditto exceeds £300 and does not exceed £400 

ditto ditto exceeds £200 and does not exceed £800 

ditto ditto when the value does not exceed £200... 

itribution to assurance fund upon first bringing land under this Act, 

ipon the registration of an estate of freehold in possession derived by 

nent will or intestacy — 

) pound sterling 

ler fees — 

7ery certificate of title ... ... ... ... ... ... ... 

iienng memorandum of transfer, lease, mortgage, encumbrance, or the 

Lsf er or discharge of a mortgage, or the transfer or surrender of a lease. . . 

:ering proprietor of any estate or interest derived by settlement or 

Lsmission ... ... ... ... ... 

rery power of attorney 

rery registration abstract ... 

mcelling registration abstract 

rery revocation order 

^ caveat} ... ... ... ... ... 

Uing or withdrawing of caveat, and service- of 

58'VCo ... aaa «.a ,a. t»» ... 

g order for foreclosure 

TCYy se&rcn ... • ... ... ... ,,. 

rery general search 

rery map or plan deposited 

very instrument declaratory of trusts, and for every will or other 
rument deposited ... 

(gistering recovery by proceeding in law or equity or re-entry by lessee 
gistering vesting of lease in mortgagee consequent on refusal of assignees 

cce^t the same 

itering notice of marriage or death 

itering notice of writ or order of Supreme Court 

g acknowledgment of married woman 

g declaration in case of lost grant or other instrument, or where pro- 

tdon of duplicate is dispensed with 

le exhibition or return of any deposited instrument, or for exhibiting 

etuming deeds surrendered by applicant proprietor 

Ttified copy, first five folios, per folio of seventy-two words 

reiy folio or part folio after first five 

rery instrument drawn on parchment ... ... ... ... ... 

g imidavit or statutory declaration 

any instrument purports to deal with kmd included in more than one 
It or certificate, n>r each registration memorial after the fiM 8 



notice to caveator or 
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Forms of InstnixnentB under Real Property Act as last amended. 

New South Wale*. 
(A.) 

APPLICATION TO BBIKa LAin>S UNDEB THE FBOYISIONS OP THE 

BBAL PBOPEBTY ACT. 

(26 Victoria, No. 9.) . 
CAcnoir.— Applicants are reminded, that by aection 1^ the penalties of perjury are attached to aftte 
declaration concerning any matter or procedure under the AcL and that the utmost care is flienlon 
necessary in framing (or reading over, if the form be iillea up bj an attorney) every partkahr 
statement heroin. 

It is further provided by section 117, that any applicant procuring a Certificate throufi^ any fnn^ 
error, omission, misrepresentation, or misdescriptioUf-will, notwithstanding the issue ^ sodi ootil- 
cate, remain liable for damages to any person thereby prejudiced. And any person who fraudnlo^ 
procures, assists in fraudulently procuring, or is privy to the fraudulent procurement of nj 
Certificate of Title, is declared guilty of a misdemeanor, and liable to a fteoMlty not exoee^pg £SM 
or imprisonment not exceeding three years ; and any certificate tl^reby procured ia rendered voidaa 
between all parties or privies to the fraud. 

Fee Simple. 
(Another form can be obtained for leaaeholda.) 
I,* do solemnly and sincerely declare, that^ seized lor an 

estate in fee simple of ^ which land (indndinff all improyemfiDti) 

is of the Yalue ot^ and no more, and is* of' 

originally grantod to s by Crown Q-rant, under the Hand of*' 

Gk)vomor of the Colony, dated the day of 18 . 

And I further declare, that I verily believe there does not exist any lease or agreement 
for lease of the said land for any term exceeding a tenancy for one year, or from year to 
year [except cu follows] ^ Also, that there does not exist any mort^agp^ 

lien, writ of execution, charge or encumbrance, will or settlement, or any deed or writing - 
contract or dealing* (other than such lease or tenancy as aforesaid) giving any liditi 
claim, or interest in or to the said land or any part thereof, to any otner person uan 
myself [except as follows — ] i 

And I further declare, that there is no person in possession or occupation of the nii 
lands adversely to my estate or interest therein, and that the said land is now^ 

and that the owners and occupiers of adjacent lands are as f ollowB^ : — On tliA 
north owner, and occupier ; on the°^ 

And I further declare, that" 

And I further declare, that the annexed Schedule, to which my signature is affixed, 
and which is to be taken as part of this declaration, contains a full and correct list of all 
settlements, deeds, documents, or instruments, maps, plans, and papers relating to tiis 
land comprised in this application, so far as I have any means of ascertaining the same, 
distinguishing such as being in my possession or under my control, are herewith Ipdged, 
and indicating where or with whom, so far as known to me; any others thereof aie 
deposited : Also, that there does not exist any fact or circumstance whatever material 
to the title, which is not hereby fully and fairly disclosed to the utmost extent of mv 
knowledge, information, and beUef ; and that there is not, to my knowledge and beliei, 
any action or suit pending affecting the said kmd, nor any person who has or 
caims any estate, right, title, or interest therein, or in any part thereof, otherwise iban 
by virtue and to the extent of some lease or tenancy hereby fully disclosed [excq^ at 
follows — ]° 

• Here state Christian and Surname in full with residence and occupation. 
^ "I am," or "CD. of is" (as the case may be.) 

• Here give description of the property in full. If the land consists of a Crown Grant, a diagram fran 
the Survey Office must be procured — and on payment of a special fee of 2s. 6d. accompanying ti» 
application, this will be obtained through the Land Titles Department. If the land comprise a portion 
only of a grant, an accurate plan must accompany the application. It is always desirable, and in many 
cases absolutely necessary, that this plan be prepared and certified by one of the surveyors licensed under 
the Act. If there be any rights of way, or other rights or easements affecting the premises, the parti* 
culars should be stated. If the space for description be insufficient, it may be completed by annexore, 
which must, however, be identified as part of the declaration, by memorandum signed by the declarant 
and attesting officer. 

* If this valuation be inadequate or doubtful, the applicant wUl be subjected to the expense of an 
official valuation, under section 27. 

• State whether " the whole" or " part" 

f Insert allotment with reference to number and section on plan, if any, or if not, number of acres 
granted. 
t Name of grantee. 
•» Name of Qovemor. 

* If there be any lease, here state particulars ; if none, strike out the words within bracketa 

J If any exception, here state particulars ; if none, strike out the words of reference within bradceta 

* Insert " unoccupied," or "in the occupation of" adding the names and addresses of tenants in full 
State also nature of tenancy, if not imder some lease before mentioned. , * 

I Here insert names and residences of adjacent owners and occupiers on each side, 
n Insert the like particulars as to the other sides of the property. 

*> Here insert " am unmarried," or " was marri^ to my present wife on the day oi 18 " 

as the fa«t may be. 
If any exception, state particulars ; if none, strike out the words within ^^zackets. 
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And I make thiB Bolenm decknition, oonsdentioiialy bdiering tlie Btme to be true. 

Dated at this day of 187 . 

Made and rabecribed by the aboTexlamed'^ 

tiiiB daycrf 187 f Signature of Applicant 

in Uie presence of p ) 

To tiie ^gistrar GeneaL 

I, , the abore dedaiant, do hereby apply to hare the land described in 

the above declaration brooght nnder the proyisions of the Beal Property Act, and 
request you to issue the Certificate of Title in the name of 

Batedat this day of 187 . 

Signature of Applicant. 
Witness to signatare— 
* N.R— The annexed Schednlt and the certificate indorsed should both be also signed. 

p The declaration must be attested by the Regristrar General or Deputy, or by a Notary Public, or by a 
Justice of the Peace. If the signature be by mark, the attestation must state that it was read over to 
the declarant, that he appeared fully to understand the contents. This applies also to the subjoined 
direction, particularly if a different person be nominated to receive certificate. 

9 If to applicant, say " mysell** If to other person, write name at full length, with address and ooca> 
pation. If to two or more,- state whether as Joint tenants or tenants in common. If to an infant the 
age should be stated and verified by certificate of baptism or by statutory declaration. If to a married 
woman, the name of the husband, t<^ther with his residence and occupation should be stated. 

SOHEDULB SBPBBBBD TO.* 

(To be signed by applicant.) 

* For the particulars which this Schedule must comprise, see concluding part of Declaration, to which 
partlcokur attention is directed, as any omission or mis-statement will render applicant liable to the 

enalties of false declaration. Such of the deeds and documents as are in applicant's possession or con- 
)1 must be deposited with the application. Cothterpart leases must be included ; out Uiese will be 
returned, if requircMi If any deposited deeds relate also to property not brought under the Act, they 
may be returned after partial cancellation ; but of all these, aostracts or copies for retention should be 
famished, and tiie desire for the return of the originals noted. If the only oblect be to comply with 
oorraiaDt to produce, parties are reminded that by specially depositing them under the 26th section of 
the Act 22 Vic. Ko. 1, such covenant will be finally satisfied. 

« N.R — Section 104 requires that the following certificate be signed by applicuit or his solicitor, and 
renders liable any person falsely or n^ligentiy certifying to a penalty of £60 ; also, to damages 
recoverable by parties injured. 

I certify that the within application is correct for the purposes of the Real Property 
Act.* • 

* If l^ solicitor insert—" And that I am the Solicitor of the withln-named applicant" ; aiid add his own 

address to his signature. 



Fees. 

Payment of these must accompany the application. 

Ist. — ^Where the applicant is the original grantee from the Cfrown. 

Commissioners' fee £0 5 

19^ew certificate ... ... ... ... ... ... ... ... ... 10 

Sketch (unless furnished) 2 6 

Add assurance, id. in the poimd on declared value 

2nd. — Where the applicant is not the grantee from the Crown, or being the grantee the 
property has been dealt with b;^ any registered instrument. 

Commis- Advertise- New ta*iiI 

sioners'Fee. ments. Certificate. louu. 
If the property is of the value of 

£200 and under— £0 10 £1 10 £10 £8 

„ 300 „ 10 1 10 10 3 10 

„ 400 „ 110 110 100 400 

600 „ 2 1 10 10 4 10 

Ditto ahove 500 „ 2 10 1 10 10 5 

In addition to the Assurance Fee of id. in the £ on the value ; and 2b. 6d. for sketch, 
if the whole of a Crown grant. 

MS' State to whom all correspondence relating to this application should be senti with 
address, as under, vis. : — 

Name- 
Occupation — 
Post Town— 
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New South Wales. (A. 1.) 

APPLICATION TO BBINa LANDS UNDEB THE PBOYISIONS 09 THl 

BEAL PBOPEBTY ACT. 

(26 Victoria No. 9.) 

LeaaeholcL* 
(Another fonn can be obtained for fee simple.) 
If* do aolemnly and ainoerely declaie ihat^ entitled to all 

THAT land situated in« toifi the residue of the tenn of 

years created by the lease mentioned in the Schedule hereto and hoewith 
deposited, which leasehold estate has become Tested in me, subject to the rent, coYenintB, 
and conditions affecting the same, in manner appearing by the said lease [and the other 
deeds and writings mentioned in the said Schewile]^ and is of the value ofs 
and no more, and is^ of^ ori^nally granted to^ , 

by Crown Ghnnt, under the Hand of^ &oyemor of the Colonyj dated the 

day of 18 . And I further declare, that I yerily believe 

the only person' now interested in the said land, in remainder or rerersion subject to 
my Estate therein as follows : — ™ 

Also, that the rent, covenants, and conditions of the said lease have been duly paid and 
fulfilled on the part of the lessee to the present time. Also, that there does not exist 
any mortgage, underlease, Uen, charge, or enqumbrance, or any wiU, settlement, or other 
deed or writing, contract, or dealing giving any right, claim, or interest in the said land 
or any part thereof, as regards the said leasenold estate therein, to any other person 
than myself [^except asfoUows]^ 

And I further declare, that there is no person in possession or occu^tion of the eud 
lands adversely to my estate or interest therein, and that the said land is now^ 

and that the owners and occupiers of adjacent lands are as f oUowbp : — On the 
north owner/ and .occupier ; on the<i and that 

there are no deeds or instruments of title affectine the land to which this application 
relates, in my possession or under my control, other than those enumerated in the 
Schedule hereto : And I make this solemn declarationi conscientiously believing the 
same to be true. 
Dated at , this day of 187 . 

Made and subscribed by the abovenamed^ 

this day of f Signature of AppUcant. 

in the presence of' J 

• ..__~ •• 

To the Begistrar General. 

I the above declarant, do hereby apply to have the land described in the 

above declaration brought under the provisions of the Beal Property Act, and request 
you to issue the Certificate of Title in the name of* 

Dated at this day of 187 • 

Signature of Applicant 
Witness to Signature — 

N.R— The annexed Schedule and Certificate indorsed should both be also signed. 

• Hera state Christian and Surname in full, with residence and occupation. 

• " I am," or " CD. of is,** (as the case mav be.) 

Here give description of the property in full. If tne land consists of a Crown Qrant, a diagram 
from the Survey Office must be procured— and on payment of a special fee of Ss. acoompanyins: the 
application, this will be obtained through the Land Titles Department. If the land comprise a 
portion only of a grant, an accurate plan must accompany the application, either annexed or indorsed. 
It is always desirable, and in many cases absolutely necessary, that this plan be prepared and certified 
by one of the Surveyors licensed imder the Act 

^ State whether the whole or part, and if part define period of underlease. 

• Number. 

f If applicant be original lessee, omit the words in brackets. 

K Here state the present value of the leasehold interest in the land with all improvementa 

»» State whether ^* the whole " or « part.** 

i Insert Allotment with reference to number and section <m plan, if any, or, if not, number of acres 
granted. 

k Name of Grantee. 

> Name of Governor. 

"> Here give names and addresses of lessor or others now entitled to the freehold. 

" If there be any mortgage, underlease, &c., here state the particulars ; if none, strike out the words 
in Italics. ■ 

Insert "unoccupied,** or " in the occupation of,** adding names and addresses of tenants in fulL 
p Here insert name and residences of adjacent owners and occupiers on each side. 

1 Insert the like particulars as to the other sides of the property. 

r The Declaration must be attested by the I^gistrar General or Deputy, or by a Notary Public, or 
by a Justice of the Peace, or by a Commissioner for taking affidavit& 

• If to applicant, say ''myself," if to other person write name at full length, with addren and 
occupation. 
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CAiiTiOB:-^Seetioall7,aqjappfieuiiptoeaiinK»OBrtifleKto tkroagh •bj taad, cnv, 
misrepreeentaaoi^oriniBdweriplkttwfflnolwitl^ li&bte for 

damages to any penon thotalij pv^foffieed. And aqy pesMn vbo fcaodttlentlj proem, a«i«la is 
fraadulently procoriQg, or it prnrr to llie fraadnkot proearaBMDt of way Oettilloata of Titla ia dadared 
guilty <^ a misdemeanor, and liable to a penaltj not mtifiding £500 or imptiaonment not axoeading 
three years; and any OertifleatotlMrdijproeared it renderad void as between all paitiss or priTiM to 
thetraad. 



SoUJEDL'Jil SEFISBSD TO.* 



« Insert a list of an deeds and docmnents x«lati]^ to the title in applicants poaeM i o n , which 
most be f orwaoded with the apfdication. Any coonterpart underleases most be indnded, but these 
will be retozned if required. 

• 

iKDOTtamnnfT. 
I, the witlim named and Tmdereigned , do hereby certify that the within 

^pplioaldon is correct for the purposes of the Beal Property Act. 

Signature of Applicant (or his Solicitor). 

CAxmoN.— Any penon falsely or neeUgently certifying as above is liable to a penalty of £50l Sec. lOA 
of& P. Act 

Case "So, 
Application of 

New South WaUi. 

CAYEAX FOBBIDDINa LAKDS TO BE BBOUaHT UKDEB THB BBAL 

PBOPEBTY ACT. 

(26 Victoria No. 9.) 

(17 Another form of caveat forbidding registration of nsALiKas with land albiast ukdir nn Aor 

may be obtained. See the form pott.) 
Take kotiob, that I,* of^ claiming cfttate or 

interest*^ in lands described as<* in notice dated the* 

day of 186 , advertising the same as land in respect to which claim has 

been made to have the same brought under the provisions of the Beal Property Act, do 
hereby forbid the bringing of the said land under the provisions of the said Act ; and I 
do appoint' as the place at which notices renting hereto may be served 

Dated this day of 186 . 

®'^^^o?^ presenc^^^^ J Signature of Caveator or his Attorney. 

To the Bedstrar General of the 

Colony of New South Wales. 

N.B.— Section 104 requiresihat the following certificate be signed by caveator or his solicitor, and renders 
liable any person false^ or n^ligently certifying, to a penalty of £M ; also, to damages recoverable by 
parties iojnred. 

I certify that the within Caveat is correct for the purposes of the Beal Property 

Act.* 

• If by Solicitor insert :— ** And that I am the Solicitor of the within-named Caveator/* and add his 
own address to his signature. 

• Name of Caveator in full. 

^ Address and description in full. 

• Here state the nature of the estate or interest claimed, and the facts on which the claim is founded. 
A Here state particulars of description from declaration of applicant or advertisement 

• Insert date of notice in Oazette. 

' State distinctly an address in Sydney at which notices relating hereto may be served. 



Febs. 

For noting Caveat lOs. 

For withc&awing or cancelling Caveat 6s. 



The following information is afforded for guidance of parties in the interior j but for 
more specific details, reference must be had to the printed circulars which are 
obtainable at the Land Titles Office, Sydney, upon remitting a fee of one shilling : — 

No caveat can he filed or withdrawn until the fees are paid. 

Should no caveat be lodeed within the prescribed time, the ai>plicant, or should he 
desire to transfer uie land, his nominee, will receive a certificate of title. 

Within the time notified in the advertisement, any person having or claimin||; any 
interest in the land, or his attorney, may lodge a caveat forbidding the bringing 
of such land under the provisions of the Act. ^ 

Bvery caveat must particularize the estate, interest, lien, or charge claimed by the per- 
son lodging we same, and the Begistrar General may require every caveator to 
ddiver a rail and complete abstract of his title. 
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The lodging of a cayeiit suspends all further action in the matter, until the cayest U 
withdrawn or lapses, or until a decision has been obtained from the Saprems 
Court. (See s. 22, Beal Property Act) 

Erery caveat lapses at the expiration of three months from the receipt thereof, udIbm 
the caveator shall witnin that time have taken proceedings m some Cooit d 
competent jurisdiction to establish his title to the estate, interest, lien, at chsigB 
therein specified, and shall have given written notice thereof to the Segistrar 
General, or shall have obtained from the Sujlreme Court an order or injunction 
restraining the Beeistrar Q-eneral from bringing the land therdn referred toimder 
the provisions of this Act. (Sec. 23.) 

A caveat ma^ be withdrawn at any time by a caveator. (See sec. 81.) 

Sec. 84 provides that any person lodeing any caveat with the Begistrar General withooi 
reasonable cause, shall be liable to make to any person who may have sustained 
damage thereby such compensation as maybe just^ and such compensation shall 
be recoverable in an action at law, by the person who has sustained damage, 
from the person who lodged the caveat. 

Any opposing claim will be excluded, unless caveat be lodged within the time limited, 
as by omission to lodge, or allowing lapse of caveat after notice or with \jacfw- 
ledge of application, claim on assurance fund is forfeited. (Sec. 122.) 

No. 

New South Wales, 

APPLICATION BY OFFICIAL ASSIGNEE OF INSOLVENT ESTATE TO BE 
BEGISTEBED UNDEB SECTION 75a OF THE BEAL PBOPEBTr ACT, 
26 VIC. No. 9. 

I** being Official Assignee of the Insolvent Estate of« duly 

appointed by the order of His Honor Mr. Justice whereof an office copy 

is herewith deposited,"* hereby apply to be registered as proprietor of the estate or in- 
terest hitherto held by the said Insolvent, in all that piece of land, being* 
of the land described in registered Vol. Folio herewith 

deposited.^ Also aU thats 

Dated this day of .18 . 

Signed in the presence of } Signature of AppUcant. 

(Who will also lagn Indorsement) 

• Before registering any dealing, the Official Assignee should take out a new certificate in his own nime, 
to preserve continuity of title. 

^ Name of Applicant 

« Name and occupation of Insolvent. 

' This deposit is required by sec. 7^. 

• The whole or part, as the case may be. If a part, add or annex a description and sketch. If the 
whole, the reference to the r^fister will suffice. 

t If the Official Assignee be not in possession of the grant or certificate, he Should state by a separate 
letter or declaration what means he luts taken to obtain such possession, and if it be wrongfnUy with* 
held, a summons may be applied for, under section 126 of the R. P. Act 

s Add other parcels, if any. 



Ikdobsement. 

I, the within named and undersigned, * do hereby certify that the within 

application is correct for the purposes of the Beal Property Act. 

Signature of Applicant (or his Solicitor). 

N.B.— Dower in any wife of his should be n^tived by separate declaration or certificate. 

NoTK — The Act declares that the AiNsignee shiQl hold the land subject to the equities upon and subject 
to which the insolvent held the same, but for the purpose of any dealings under the Act shall be deemed 
absolute proprietor. If ther^ore the insolvent held the property imder any trust, express or constructive, 
the Assignee, if he have notice tJiereof, will hold it on the same trust ; and although any dealing in .nida- 
tion thereof may be legal to confer a title, he would be answerable to any person debauded or injured. 

Caution.— Any person falsely or negligently certifying as above is liable to a penalty of £50. Seis. 104 
of R. P. Act 

No. 

New South Wales. 

APPLICATION TO BE REaiSTERED UNDEE THE REAL PROPEBTY 
ACT (26 VICTORIA No. 9, SECTION 79), AS PROPRIETOR BY 
TRANSMISSION. 

!,• do solemnly and sincerely declare, that I rerily believe myself to be 

entitled for an estate [in fee shn^le']^ to the land described in the Certificate of Title 



* Christian and surname in full, with residence and occupation. 
^ If a less estate, alter to accora with tha fact 



REAL PROPERTY (FORMS). u 

held by deceased (yol. folio ) herewith deposited and surrendered, — 

I haying become so entitled as^' 

In further verification whereof, I have deposited the documents enumerated in the 

Sohediile hereto. I also declare that the said land is now of the value of <^ 

pounds sterling, also that no other person is within my knowledge entitled to any estate 

or interest in the said land [except as foUotos :]" 

•ind I make this solemn declaration, conscientiously believing the same to be true. 

Dated at • the day of 187 . 

Made and subscrihed by the abovenamed' 

. the day of 187 , f> Signature of Applicant. 

in the presence of ^ 

N.R— Since the passiiig of the Act 25 '^^c. No. 20. the executor or administrator will be entitled in 
flzdusion of the heir-at-law, and the devolution to the heir will be limited to entaila 

Caution. — By section 117, any applicant procuring a Certificate through any fraud, error, omission, 
Bdsrepresentation, or misdescription will, notwithstanding the issue of such certificate, remain liable 
tw damages to any person thereby prejudiced. And any person who fraudulently procures, assists in 
fraudulently procunng, or is privy to the fraudulent procurement of any Certificate of Title, is declared 
piilty cd a misdemeanor, and liable to a penalty not exceeding £500, or imprisonment not exceeding 
three years ; and any certLftcate is rendered void as between all parties or privies to the fraud. 

« Heir or devisee, or as the case may be, — with any required explanation of particulars. 
^ Present value, inclusive of aXl improvements. . 

• State particulars of any mortgage, lease, &c. ; if none, strike but the words in brackets. 
f The declaration must be attested by the Registrar General or Deputy, or by a Notary Public, or by a 
Justtce of the Peace, or by a Commisuouer for taking Afiidavits. 



SOHEDTTLB OF DOOITHBNTS DEPOSITED. 

rrhe following is required under s. 79 :— Certificate of death of deceased proprietor, and statutory 
declanition or other evidence negativing dower of any widow. If he died intestate, letters of adminis- 
tnvtion. If the daim be by devisee, original oflBloe copy or probate of the will If made under settle- 
ment, the original should be deposited.) 

I, the within named and undersigned do hereby certify that the within 

application is correct for the purposes of the Beal Property Act. 

(This Sdiedule must be signed by the applicant) 

Signature of Applicant (or his Solicitor). 

CAi)TiON.->Any person falsely or negligently certifying as above is liable to a penalty of £60. Sea 104, 

of ap.A. 



New South Wales. 
MEMOEAKDTJM OF TBANSFEB. 
(26 Victoria, No. 9.) 

Fee Simple. 

Dower should be negatived, or the conthigent interest will be noted on the new certificate. A statatoiy 
dedaration should accompany, stating whether the transferror be married, and. if so, the date of 
marriage. If before January, 1887, the wife must execute and acknowledge a release. A form for 
the latter purpose can be obtained at the Land Titles OflBloe, or will be forwarded on application. If 
the marriage were since 1836 no dower attaches. 

No alteration would be made by erasure. The words relected should be scored through with the pen, 
and those substituted written over them, tiie alteration being verified by signature or initials in the 
margin, or noticed in the attestation. 

I,* ^ heing registered as the proprietor of an estate in fee simple^ in the land 

hereinafter described, subject, however, to such encumhrancos, liens, and interests as are 
notified by memorandum underwritten or indorsed hereon,*' — in consideration ot^ 
(£ ) paid to me by« the receipt whereof I hereby acknowledge, do 

hereby transfer to the said' all my estate and interest, as such registered 

propnetor, in all that piece of land containings situated ini* 

■ Name, reddenoe, occupation, or other designation in fulL 

<> If a less estate, strike out "in fee simpUT and interline the required alteration. 

• An subsisting encumbrances must be noted hereon. 

4 If the omisideraticm be not pecuniaiy, alter accordingly. The true amount most always be stated, 
tor the purpose of detennining the Stamp Duty. 

• Name, residenoe, oocapatixm^ or other derignation of transferree. If a minor, state of what age, and 
forward oertifleate or declaration as to date <n birth. If a married woman, state name, residenoe, and 
ooeapatkm of husband. 

'If to two or more, state whether as Joint tcoants or tenants inoommoiL 
c Ana in acres, roodi^ or pevefasi. 
k Parish or town, eoanty. 
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being* of the land oomprifled ini dated xegistend 

Tolume No. folio^ 

In witness whereof, I hare hereunto snheeribed mj name, at tiie 

day of in the year of our Lord one thousand eight hundred and 

Signed in my presence by the said •) Transferror.* 

who 18 personally known to me ™ f 

(*Who will also sign Declaration in Meofdnee 
with 0ower Note al top.) 
Signed^ 

t Accepted, and I hereby certify this Transfer to be eozreci 
for the purposes of the Beal Property Act. 

wno IS personally Known to me ) 

(t The above may be signed by the solicitor when the rignatanot 
transf erree cannot be procured. See note o at foot 

t If signed by virtne of any power of attorney, the original must be produced, and an attested <x^ be 
deposited, accompanied by the usual declaration that no notice of revocation has been reoeiyed. 



MSMOBAKDTTM 07 EnCUHBSAKCBS, &C., BEPEBBBD TO.P 
FOBM OF DECLABATION by ATTESTDra WITNBSS.<1 

Appeared before me, at the day of one thousand dglit 

hunored and ' the attesting witness to this instrument, and declared 

that he personally knew* the person signing the same, and whose signatnie 

thereto ne has attested ; and that the name purporting to be such signature of the 
said^ is his own handwriting ; and that he was of sound mind, and freely 

and Toluntarily signed the same. 

Signed^ 

> " The whole," or ''part,** as the case mav be. 

J " Crown grant," or " certificate of title. **^ 

^ Repeat, il more than one. These references vf\U suffice, if the whole land in the grant or oertiflMte 
be transferred. But if a port only Sunless ftplan has been deposited, in which case a reference to tbe 
Ko. of allotment and No. of plan will be sufficient), a description and phin will be required, and may be 
inserted or annexed with .this prefix, — " eu deHneated in thepkm hereon [or annexed Jiertto] and de^ribed 
as follows, viz.'* Here also should be set forth any right-of-way, or easement, or exception, it there be 
any such, not fully disclosed either in the principal description or memorandum of encumbrancea Anj 
provisions in addition to or modification of the covenants unplied by tJie Act, may also be inserted. 

n If this instrument be signed or acknowlec^ged before the Registrar General, or D^ntgr Begistnr 
General, or a Notary Public, a J. P. , or Gonmiissioner for Affidavits, to whom the transferror is known, no 
further authentication is required. Otherwise the attesting witness must appear before one of the above 
functionaries to make a decmration in the annexed fonn. This applies to instruments signed wi^hhi tbe 
Ciolony. As to those signed elsewhere, see the Act, section 94. If the transferror signs by a nurk, the 
attestation must state — " that the instrument was read over or explained to him, and ttoA he a;ppmtA 
fully to understand the same." 

•> Repeat attestation for additional parties if required. 

o For the signature of the transf erree hereto, an ordinary attestation issuffident, unless the instrmnent 
contain some special covenant by the transferree ; his signature will be dispensed witib in oases ioAmv it 
is established mat it cannot he procured withotU d^fficuUy. It is, however, always desirable to afford a 
clue for detecting forgery or personation, and for these reasons it is essential that the si£^ture should, 
if possible, be obtained. 

p See note c. This when filled up should be signed by the transferror. A very short note of the 
particulars will suffice. 

q liay be made before either Registrar General, Deputy R^iistrar General, a Notary, J.P., or Cominis- 
sioner for Affidavits. Not required if the instrument itself be made or acknowledged oeton oae of then 
parties. 

r Name of witness and residence. 

• Name of transferror. 

t Name of transferror. 

" Registrar General, Deputy, Notary, J.P., or Ck>mmisrioner for Affidavita 



No. Memobandxtm of Tiunsfsb of 

Vendor. 
Purchaser. 
Particulars entered in the Begister Book, YoL 
Folio 
the day of 18 . 

Begistrar General. 



The following information is afforded for guidance of parties in the interior : — 

No transfer can be registered until the fees are paid. 

If the transfer embraces the whole of the land contained in a Crown grant or oertifl- 
cate, the transfer may be endorsed in a shprt form (see Schedule to AcQ. 
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But vlieiiher indorsed or not| the certificate of Crown grant must, in erery case, 
aoeompany, and cannot be returned. 

If a part only be transferred, and it is desired to have a certificate for the remainder, 
(his should be stated, and a' new certificate will then be prepared on payment of an 
additional 20s. ; but, to saye this expense, if it be intended to make sereral transfers of 
portions, the certificate may remain in the Land Titles Office, either until the whole bo 
Bold, or formal appliosktion be made for a certificate of the subsisting residue. 

Tenants in common must receiYe separate certificates. 20s. additional must bo 
ismitted for each certificate. 

The fees on transfer are 10s., and 20s. for every new certificate, whether issued to a 
transferree or required for the residue. By the .^jnendment Act of 1873 the purchaser 
is not compelled to take out a certificate of title, when the whole of the land is trans- 
ferred he may haye the original title returned to him with a memorial of his transfer 
endorsed thereon at at a cost of 10s. only. 

The transfer is complete from the moment it is recorded. 

Certificates will omy be deliyercd on personal application of purchasers or their 
solicitors, or upon an order attested before a Magistrate. If the parties reside in the 
country this should accompany the transfer, to ayoid delay. 

N.B. — ^All lands granted from the Crown since Ist January, 1863, are, ipso facto, 
under the proyisions of the Beal Property Act, and must be dealt with in the forms 
prescribed by that Act. 



9. New South Wales. 

MEMOBANDUM OF LEASE. 

(26 Victoria, No. 9.) 

[In duplicate.] 

1% being registered as the proprietor of an estate in fee simple^ in the land hereinafter 
described, subject, howeyer, to such encumbrances, liens, and interests as are notified 
by memorandum underwritten or endoised hereon : Do hereby lease unto<^ 

all that piece of land containing*^ situated in being* 

of the land comprised in' dated A.D. 18 , 

registered Volume Folio (?) 

To be held by the said as tenant for the term of 

years computed from the day of At th^ yearly rent of^ 

pounds (£ ) payable as follows^ subject to the following coyenants, 

eonditions, and restrictions, yiz. :— 

1. To the coyenants and powers implied^ in eyery memorandum of lease by 

yirtue of the Beal Property Act, sec. 51, or such of thom, or so far, as 
not hereby expressly negatiyed or modified. 

2. To the full effect of the coyenants next hereinafter shortly noted, as the 

same are set forth in words at length in sec. 65 of the said Act,^ 

• Name, Tesldence, occupation, or other deslffnation of lessor. 

^ If a less estate, strike out "in fee simple, 9xid interline required alteration. 

• Name, &c, of lessee. 

^ Acres, roods, and perches. 

• Tht whole, or part, aa the case may be. 
f Crown grant or certificate of title. 

> These references will sufSce alone if the whole land in tiie grant or certificate be leased ; but if the 
lease be of a port, a surveyor's description and plan will be required, which will then follow here with 
this prefix :— '* as delineated in the- plan hereon [or hereunto annexed], and described as follows ** 

Add also, if intended, amr rightiTof way or other easements, and any exceptions, if intended, of mines 
or minerals, timber, &a U the plan or description be annexed, the annexure diould be identified as 
part of this instrument, by a memorandum thereon referring hereto, and signed by the same parties and 
witnesses. 

b State both in words and figures. 

( Here insert times of payment 

k lliese relate on the iMot of the tenant to payment of rent and repahr ; on the part of the lessor to 
right ci entry to inspect repairs, and of re-^ntry and forfeiture of lease after six months default in pay> 
ment of rent or fulfilment of covenants. 

1 Here insert any of the following, suited to the case. To understand tiie full effect of each r^er to 
the AeL "That the lessee will insure.** " That lie will paint outside every alternate year." *<That he 
win paint and paper every third year.*' << That A« will fence.*' *< That A« will cultivate." "That Atf will 
not use the premises as a shop." " That A« will not carry on offensive trades." " That Ae will not with- 
oat leave assign or sublet." " That he will not out tfanber." " That he will carry on the business of a 
pmbUoan, and conduct the same in an orderly manner." ** That Ad will apply for a renewal of license." 
^'Ibaft A« wQl iMdlitate the tnuislte of Uoense." 
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8. To the following special additional proyisions,™ viz. :^ 
I°> do hereby accept this lease as tenant, subject to the conditions, restric- 

tions, and ooyenants aboye set forth. 

Bated this day of one thousand eight hundred and 

Signed by the said ") Tjosmr 

who is personally known to me, in my pre8eiA$e° i A'OBSor. 

Signed by the said | L«iafl« 

who is personally hiown to me, in my presence<^ / Jjessee. 

(Who or his Solicitor will also sign indonement) 
Signed* 

* fiUmilar attthenticatlon Is reqtiired of transfenror's dgnatore as to that of lessor to tiie lease ; abo 
certificate of correctness, signed by transferree or his solicitor ; as to which see marginal note o, aod 
preceding forms of attestatiQUi declaration, and certificate. 



Dbclabation by AxTESTiKa Witness. 

Appeared before meP at , the day of , one 

thousand eight hundred and ^ the attesting witness to this 

instrument, and declared that he personally knew' , the person signing tb 

.same, and whose signature thereto he has attested ; and that the name purporting to 
be such signature of the said* is his own handwriting $ and that he ^m d 

sound mind, and freely and yoluntarily signed the same. 

N. R — If by the signing of two or more Lessors before different witnesses it become neoessaiy tomikQ 
more than one declaxation, it can be entered on the space opposite Qt not otherwise occupied), w an tin . 
back. For signature of the Lessee an ordinary attestation is sufficient 

No. Memorandum of lease of [Must be signed by Lessee, or the next fom lyliis 

Solicitor.] 

I, [or we] the within mentioned ani 
situate in undersigned, do hereli^ 

certify that the within instrument is 
Lessor. correct for the purposes of the Beal 

Property Act : 
Lessee. or 

I hereby certify, that I am the solicitor 
Particulars entered in the Begister of the within named and 

Book, Vol. Folio' , t^e that the within instrument is coirect for 

day of 18 . the purposes of the Beal Property Act 

rSignature.] 
^Address] 
Begistrar General. [Date] 

CAunoir.— flection 104. which reqtdrestbe above, 
renders persons oertitymg falsely or negligaitly 
subject to a penalty of £60, besides damages to 
any parties injured. 

"> Here add any otiier terms of the intended lease. 

B Name of lessee. 

o Unless the signature of the lessor be made or acknowledged before the Begistrar General, or ai 
Deputy, or a Notary Public, J. P., or Commissioner for Affidavits, the witness must appear before one 
of the above functionaries to make a declaration in the annexed form A. This applies to instnuneDM 
signed within the Colony. As to those signed elsewhere, see the Act, section 94, and par. 10 of dreoltf 
No. 2. If a signature be by a mark, the attestation must state that the instrument was read over or 
fully explained to the party, and that he appeared fully to understand the same. 

p liay be before either Registrar General, his Deputy, a Notary, a J. P., or a Commissioner for 
Affidavit& Not required if the instrument itself be signed or acknowledged bawe one ci these. b» » 
noteo. 

4 Name of witness and residence. 

' Name of lessor. 

• Name of lessor. 



FOBH 07 TSANSTBB. 

I, [or we] the within named in consideration of poundi 

(JB ) this day paid to by , the receipt of which siim 

hereby acknowledge, do hereby transfer to the estate or interest* of 

which registered proprietor, as set forth in the within memorandum of lease, 

together with all rights, and powers in respect thereof. In witness whereof 

have hereunto subscribed name this day of 18 • 

Signed* 

Accepted^ 

* Repeat attestation for additional parties^ if required. 
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F0B3C OF SrSSZ5DEB. 

', , registered proprietor of the lease created bj the wiihin inst rumen!, 

hereby, in considention of , surrender all mx estate or inloreft 

!rein to the lessor or other the present owner of the reversion thereon expeiiaut. 
[n witness whereof, I hare hereto subscribed mv name this daj of 

jnedt ■ . ' 

Accepted, 

\ MtttatU mutandit, the aune mles of anthenticatioo applj u to lease sad transfer. 8«e note * st foot 
page 128. 



New South Wales. 

MEMORANDUM OF MORTGAGE. 

(26 Victoria, No. 9.) 

XnriR.— If the Mortgagor's wife be entitled to dower, and it be intended she sliould release it, a form 
cut be obtained for this purpoee as an annexmv. 

[Must be in duplicate, one copy to be filed, and the other retained by the Mortgagee.] 

Om Crown Grant or CertiAcatp of Title must be presented herewith, in order that this Murtgaj^c nuiy bo 
noted thereon. 

pi being registered as the proprietor of an Estate i» Jee timple^* iu the 

«nd hereinaflor described, subject, however, to such encumbrances, liens, ami interests, 
*> »HJ notified by memoranda underwritten or endorsed hereon,'" — in consideration of 

pounds (£ ) lent to by' the receipt 

•Jaweof hereby acknowledge , do, for the purpose of securing to h 

^^^)^mcnt in manner hereinafter mentioned of the said princijMil sum and interest 
'''*^^, hereby mortgage to the said All my Estate and Interest, us such 

'^tered proprietor as aforesaid in All that piece of land containing*' 
*^Uated in* being the whole of the land comprised in« dated 

registered Volume Folio also All that piece of 

^^^ and for the consideration aforesaid', do hereby 

?J^®nant with the said Fibbtly— That** will pay to 

J® *bove sum of pounds (£ ) on the day of Secondly — 

p9^ will pay interest on the said simi at the rate of pounds 

^ ) by the £100 in the year as follows :— Thirdly'— That 

will insure in the sum of pounds (£ ) ; and thai, 

*he erent of loss, the sum recoverable on account of such insurance shall be applicable 
'^erin or towards repair or rebuilding, or in or towards repayment of the mortgage 
*^t, at the option of the Mortgagee. Fourthly™ — 

In witness whereof have hereunto subscribed name at * the 

day of in the year of our Lord 

JUed in my presence by the said *> Mortcaffor 

who is personally known to mo» ] o 8 • 

Shed® 

*- .^__-^___^____— — — 

Kame, residence, occupation, or other description in full. If more than ono, insert wo, and niako 
^ other alterations reouired throughout. No altorations should bo niado bycrasim). Tho words 
ooted should be soorea througph with the pen, and those Hubstituted written over them, tho alteration 
tat verified by signature or irutials in the margin, or noticed in the attestation. 
' If a less estate, strike out " in fee HmpUt*' and interline tho required alteration. 
All prior subsisting encumbrances must bo thus noted. 
Name, residence, &a, of Mortgi^goe. 
Area, in acres, roods, or perches. 
Paridi, town, county. * 

; " Crown Grant," or €k)rtificate of Title. 

' Reptat if more than one. No description beyond these references is roquirod, unless the land bo sub- 
idea, in which case a surveyor's description and plan are necessary. • . 
I or we and name. 

( If two or more. Interline (if intended) jointly and severally. 

The mere words " I will ensure," with a statement of the amount, are sufficient to imply all tho usual 
9visions contained in covenants for insurance, except that which follows, and which is usual in mort- 
gaa If no insurance be intended, strike the pen through this covenant. 

■ Hipre add, if intended, any special covenants or modlflcations of covenants or powers implied by tho 
lal Property Act in every morteage. 

■ If this Instrument be signed or acknowledged l>ofare the Beglstrar General or Deputy Kq^istror 
moral, or a Notai^ Public, a J. P., or Commissioner for Affidavits, to whom the Mortgagor is known; 
» further authentication is required. Otherwise the attkstixo wmrRss nrust apjioar iMjfore ono of the 
lOve functionaries to make a declaration in the annexed form. This applies to infttrunients siuned 
tthhi the Colony. As to tliose signed elsewhere, see the Act, soction 04. If tho Mortgagor si^ns by a 
ark, the attestation must state *' that the instrument was read over or explained to him, and ttiat tlo 
ipewed fully to understand tiie same * 

• Repeat attestation for additional parties, if required. 

I 
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Accepted, and I hereby certify this Mortgage to be correct for tlie purposes of the 
Real Property Act. 

Signed in my presence by the Baid | Mortgagee.i- 

"Who 16 personally known to me j e & 

* (Who will also sign endoraemmt) 
The above may be signed by a Solicitor when signature of Transferroe caimot be procured.— See note •. 



MEMOBANDXTSi OF FBIOB EkCTTMBBAKCJES, &C., BEFBBBED TO.4 



FoBM OF Declabatioit bt Attesting Witness/ 

Appeared before me, at , the day of , one 

thousand eight hundred and** the attesting witness to this instrument, and 

declared that ho personally knew ^ the person signing the same, and wboK 

signature thereto he has attested ; and that the name purporting to be- such signature^ 
of the said^ is his own handwriting, and that be was of lound mind, and 

freely and Toluntarily signed the same. 
Signed 
No. Mortgage of in 

Mortgagor. Mortgagee. 

rarticulajs entered in the Register Book, Yol. FoUo ibe 

day of 18 . 

Begistiar OeBeiaL 



FOBH OF TbANSFEB. 

I, or we, the within-named in consideration of 

{£ ) this day paid to by the receipt of which 

sum hereby acknowledge, do hereby transfer to the estate or 

interest of which registered proprietor as set forth in the within Memo- 

randum of Mortgage, together with all rights and powers in respect thereof. 

In witness whereof, hare hereunto subscribed name at this 

day of 187 . 

Signed in my presence by the said ") Transferror, 

who is personally known to me ^ J Transferree. 



p For the signature of the Mortgagte hereto, an ordinairy attestation is sufScient ; unless the instru- 
ment contain some special covenant by the mortgagee, his signatiire will be dispensed with, in cam 
where it is establisJied that it cannot be procured vnthout difficulty. It is, however, always de^ableto 
afford a clue for detecting forgery or personation, and for these reasons it is essential that the signature 
should, if possible, be obtained. 

1 See note c. This when filled up should be signed by the Mortgagor. A very concise note d •• 
particulars will suffice. 

f May be made b^ore either R^;istrar General, Deputy Registrar General, a Notary, J. P., or Goo^ 
missioner for Affidavits. Not reqtdred, if the instrument itself be made or acknowledged before one of 
these parties. 

• Name of witness and residence. 

* Name of Mortgagor, 
u Name of Mor^;aff(Mr 

» Registrar Genenil, Deputy, Notary, J.P., or Commissioner fbr Affidavits. 



• ¥0B3C OF DiSCHABaE. 

Received from this day of the sum of 

being in full satisfaction and discharge of the within obligation. 

Signed in my presence by the said ^ Mortcacee. 

who is personally known to mef / 

t The same requirement of attestation and authentication will apply to a transfer or disdiArge by tht 
Mortgagee, as to t^ creation of t^ Mortgage by the Mortgag(»r, as to which see note o. 



Fees (to accompany documents) : — Mortgage, 10s. ; transfer of ditto, 10s. ; dischor];^ 
t)f ditto, lOs. ; and 2s. for every Crown Grant or Certificate of Title after the first. 
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New South Wales, (\l 1.) 

MEMORANDUM OF EXCUMBRANX'E (in dupucatk). ' 

(26 Victoria, No. 9.) 

:ariDg annuity or other ascertained payments of money, other than an ordinary mortgaffv debt. 

Bncumbrance be for contingent purposes or by way of indemnity, auoUier form (1.1 S) will apply, 

lis form, as printed, comprises the tDhole land in any grant or certificate, or tlio whole lands in 
'eral grants or certificates ; for encumbrance of a part it muy be adapted as directed in note h. 

Ity, howeyer, it will be found more couTonient, before encumbering a part, to obtain a separate 
tifioate (under section 97) for that portion, and another for the portion remaining unen- 
nb«red. 

. — If the onoumbranotr's wife be entitled to dower, and it be intended she should release it, a 
m can be obtained for this purpose as an annexuro. 

being regiftered m tho proprietor of an estate i»f(re simph^ in the 
lereinafter described, subject, howeyer, to suoli cncumbruncefl, liens, and interests 
notified by momoranduni under- written or endorsed hereon,'' in nil that i)ietn) of 
ontaining'^ situated in<^ being tho whole' 

) land comprised in? dated registered volume 

Also all that piece of land'^ 
lesiring to render the said land arailablo for tiio purpose of securing to and for 
mcfit of' the*^ hereinafter mentioned, do horcBy eucuiubor 

id land for the benefit of the said with ihe^ of 

Is (£ ) to be raised and paid at the times and in the manner following, 

J- to say : — ^ To the intent that the said niuy be cutitle(l 

I benefit of all the powers and remedies implied or given in favour of an encum^ 
ee by the Real Property Act, with the qualifications or additions following, viz. : — "' 

tritnesfl whereof have hereunto subscribed name at thu 

f in tho year of our Lord 

i in my presence by the said | Encumbrancer. 

) IS personally knovm to me« / «-uviuuwn*uwi. 

Accepted by mo, 

(Who will alio ligQ Indorsement.) 



MSHOBAKDXTH OF PBIOB EnCTSCBSIVCE, &0., BSFSBBBD TO.1 

ne, residence, occupation, or other description in tnXL If more than one. Insert ** we,*' and make 

ler alterations required throughout. Ko alterations should be made by enuiure. The words 

I should be scored through with the pen, and those substituted written over them, tlie alteration 

erified by riguature or initials in the margin, or noticed In the atteetatUm. 

% less estate, strike out ** in fee timpU," and Interline the ref^uired alteration. 

prior snbristing encumbrances must be thus noted. 

la, in acres, roods, or perdies. 

Ish, town, county. 

note aboTe jar 

rown Grant " or " Certificate of Title." 

Ksat if more than one. No deserlpti'm hfrymid thfse rf^cmie<*N U rnqntrs'l, unlMS th« land bn 

ded, in which case a surTRyor*s dKserfpliftn and plan are niweMary, hot ff therrapon a mpurtiUi 

ite be obtained as aboTe recommended, i/t^T) reference ihtftnUt wiil lit nnnri*-nit 'fih*!r wist thU forui 

9 altered by striking out ** the whole ** and Interlining " upnri/* ttAltiWfil hj th«9 full d«-^rrifitl'fti 

in, or annexing them if roqoisite. Bat erery ann<^«or« mtmUl be l<lentlfti)<l with the or1({tnal 

lent, by memorandum referring thereto, signed by the same er/niraAtIng and &itc«it)iig pertleii. 

ne, raddenoe, and oeeapation,or tyther denignatlon of fSocnmbranr«Q. 

nnItT or other designation of intended Rncumbraoee, * 

forth timee and mode of payment. 

»ert »ny such. If Intendf-d. In tlwf Mivtgac* Form there are errvenantfl to yf* and Ui \nmm^ 

these are not matters of Mrm In enevmhr«»o*« ef «tb«r kinds, tlieir Insertkim Is Mt dlsenr- 

the instnusent be signed or arkn^le^gM Iwfofe the 1Ht<«tr»r 0«ti«T&l ttf iVepnlir tlegl«lr«r 
1, a Kotary Pnbtie; a J.F , or C«imm\imUm^ i*tf AildavHa, ntt intiktmt a«ttMrfiU««iW« U re>|«i)rH i 
se the witness mast appear bef'^re rme 'A the «>^/iMr f«in«tlA«»«rie« t« leake « 4eelarikii/m In \H** 
d flfnn. This applies lo iestronMnts ftlstnei wHlvii* tlVM fUAtmf An Ut tlMwr efgned el«»wlMve, 
Act, eeetion 9L It the Kwnmfnratieier jrigne 1^ a NMrrk* iM MlUiAmlH*m Muet eU4 m thai tlie in^ 
It was read orer «yr exalaioed u* hlM« «n4 that he af»yeiMf<»d fully to fmdemUo4 th* mumh 
wat attestation for additk«al fMtie«< if f»i*>^n4. 

•tliesignatM«ortlMEoensat^fr««Mt»eher«4/>a«Arr4iii«fyati^^ mMt^t^i, Imt ««y wl ee ee 

rftar hj him vUl i«|«lt« Hm* athwrtfeaetlws alMwe l ie w Mwirf as wm wlis d for imtmmik fn m^v n , 
■ode cu lUs wksa illsd «r *4»9«^ ^ •NpMl fcy Ifcs tmsmtAttmmm, A iwy c^ ^ sie ig w 
tlie paftkoUa «1U foflse. 
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FoBM OP DecZTalRation by ATTBSTiNa Witness.' 

Appeared before mc, at , the day of , one 

thousand eight hundred and ■ the attesting witness to this 

instrument, and declared that he personally knew^ the person signing the 

same, and whose signature thereto he has attested ; and that the name, purporting to be 
such signature of the said<^ is his own handwriting ; and that he was of 

sound mind, an^ freely and voluntarily signed the same. 

[Certificate required by Section 104, whidi mvd 
be Bi^ed by the encumbrancee, or the ntxt 
No. encumbrance form by his solicitor.] 

in I, [or we] the within mentioned and 

undersigned, do hereby certifjr 

Encumbrancer. that the within memorandum of encum- 

* brance is correct for the purposes of the 
Encumbrancee. Beal Property Act. 

[Signature.] • 
Or, 
I hereby certify, that I am the Solieitar 
of the within named and that the 

within instrument is correct for the pB^ 
Particulars entered in the Eegister Book, Vo^ oi the Real Property Act. 
VoL FoHo the [Signature.] . 

day of 186 . [Address.] 

•^ [Date.] 

Registrar General. Catjtiox.— Any person falsely or negligently ontt- 

fying is liable to a penalty of £50, besida 
damages to parties injured. 



' May bo made before either Registrar General, Deputy Registrar General, a Ifotaiy, J.P., or 
Commissioner for Affidavits. 
• Name of iritncss and residence, 
t Name of Encumbrancer. 
" Name of Encumbrancer. 



FOEM^OP Teansfee. 

I, [or we] the within named in consideration of pounds (£ ) 

this day paid to by the receipt of which sum 

hereby acknowledge, do hereby transfer to the estate or interest of which 

registered proprietor as set forth in the within memorandum of encumbrance, together 

with all rights and powers in respect thereof. In witness whereof, 

have hereunto subscribed name at this 

day of 186 . 

Signed* 

* Similar attestation, authentication, and certificate of correctness required as to original eneam- 
brance, as to which see preceding forms and marginal notes n and p. The circumstances applying to t 
discharge of encumbrance are t^ yariable to admit of a general form. 



BlSCHAEGE.f 

t If the satisfaction be by money payment in full, the same discharge which is endorsed on the 
Mortgage Forms will apply. In other cases proof of death of annuitant, and of payment to date thereo ' 
to his representatives will be necessary. With regard to attestation, &c., see above note to Form of 
Transfer*, which will equally apply to Discharge. • " 

FcES (to accompany documents) :— incumbrance, l^^s. ; Transfer of ditto, lOs. ; Dischargf of fittof 
10s. ; and 2s. for every Crown Grant or Certificate of Title after the fisst. 

New South Wales, 
MEMORANDUM OP ENCUMBRANCE (in Duplicate). H (2.) 

(26 Victoria, No. 9.) 

For fulfilment of terms of a separate instrument For securing annuities and ascertained paym«Dt& 
Ffirm H (1) may be in general used, but if there be any spedal and lengthy provisions, this Form (H ij 
will be preferable. By its means the statutory encumbrance may be adapted to cash eredtti^ 
contingent indenmities to sureties, and all ouier T^urieties oi security. Ttie detaOed proviskos 
may be contained in a separate deed, which may, although not annexed or registered, be depodtsd 
for safe custody, under sect 66. This instrument simply confers the l^i^ powers of oacumbnuiiM^ 
without imposing on persons claiming title under him any liability to ascertain the facts on wliiA 
the propriety of their exercise depends. 

If any check on the acts of the encumbrancee be stipulated for, it may be provided by entry of a eavesi 

MS' This form comprises^ as printed, the whole land in any grant or certificate, or the Whole lands in 
several ^nts or certificates ; for encumbrance of a part, it may be adapted, ii requisite, as (Ureeted 
in marginal note h. 

Generally, however, it will be found more convenient, before encumbrandng a part^ to obtain a SRiMSte 
certLScate for tnat portion (under section 97), and another for the portion remaining unenemnbered. 

DowBR.— If the encumbrancer's wife be entitled to dower, and it be intended she sh<Hild Release i^ * 
form can be obtained for this purpoi^ as an annexure. 
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I>* beinff registered as the proprietor of an estate in fee simple^ in tlie Innd 

licreiiiaft<>r described, subject, howcTcr, to such encumbrances, liens, ami interests as are 
notified' by memorandum under-written or endorsed bereon,<^ in all tliat i^iecH.'t of land 
oontaining*^ situated in*" lieing the whole' of the hind comprinetl 

in* dated registered volume folio Also 

all that piece of land*^ And desiring to render the said land available 

for securing^ against any default in obser\-ancc of the terms ami conditions 

of the^ hereinafter referred to, hereby covenant with the said for 

the due observance of all such terms and conditions, and declare that unpn any default 
therein, the said shall have and exercise all the jwwers of eneiinibnineiv. 

And I hereby declare that tliis encumbrance is intcndetl to secure' ' aeeonling 

to the terms and conditions more fully expressed in a dated and 

made between and which, for the purpose of ascertaining the rosixH'tivo 

rights of the parties thereto as between themselves, and of detemiining the npnlic^a* 
tion of any moneys to be raised under the powers hereby conferred, is to be eonsiaert»d 
as a part of this instrument, whether hereto annexed or not. But as regards the right 
of all persons claiming title under any act or instnmient purporting to be in exerci^o 
of the said powers, and to be consequent on any alleged default in obscnunee of tlie 
■aid terms and conditions, or of any covenant hereby entered m reference thereto, I 
hereby expressly declare that every such act or instrument sliall, without tlie necessity 
of any statement of particular circumstances, be, of itself, conclusive evidence of tho 
&ct of such default, and of tho fulfilment of all other preliminary conditions, by notice 
or otherwise (if any), reqiiired for giving full effect to every such act or instrument, and 
for excluding all objection to registration thereof. 

In witness whereof have hereunto subscribed name at tho 

day of in the year of our Lord 

Signed in my presence^the said \ Encumbrancer, 

who is personally known to mo "J *»**vu«*wiaiiL^r, 

Signed'* 

Accepted by me, 

Signed in my presence by the said | Encumbrancce.o 

who is personally known to mo ) v,i«i*u*«iiwv. 

Memoeandtth of fbiob Encumbbakces &o., .befebbbd to.p 



FOBK OF DECLABATION BY AtTESTINa WlTNESS.I 

Appeared before mo, at the day of ^ one thousand 

eight nundred and ' the attesting witness to this instrument, and 

• Name, residence, occimation, or other description in full. If more than one, insert We, and make 
the other alterations requu^ throughout. No alterations should be made by erasure. The words 
nJected should be scored through wiui the pen, and those substituted written over them, the alteration 
being verified by signature or imtials in the margin, or notice in the attestation. 

Mi a less estate, strike out " in fee eimpUt*' and interline the required alteration. 

• An prior subsisting encumbrances must be thus noted. 
A Area, hi acres, ro(xb, or perches. 

• Farisfa, town, county. 
'See note above tS' 

t " Grown'Grant" or Oertificate of Title. 

i> Bnpeat if more than one. No description beyond these references is requhred, unless the land be 
■obdivided, in which case a surveyor's description and plan are necessary. No alteration herein will be 
necessary if thereupon a separate 5»rtiflcate be obtained as above recommended US^, otherwise this 
fonn must be aHered by striking out " the lehoJeT* and inserting *' a pmrt,*' followed by insertion of the 
fan description and plan, or annexing them if requisite. But every annexure should be identified with 
the principal instrument, by memorandum referring thereto, signed by the same contracting and 
atteraog parties. 

> Name, residence, and occupation, or other designation of oioumbrancee. 
k Oash credit bc^l, or as the case nuu^be. 

> Here state generaDy the object of the security. 

*■ If this instrument be signed or acknowledged before the Registrar General, or Deputy Registrar 
GflBeraL or by a Notanr Public, a J. P., or Ckunmissioner for Affidavits, no further authentication is 
lequkea ; otherwise the attest^ witness must appear b^ore one ot the above functionaries to make a 
dtdaration in the annexed form. This applies to mstruments signed within ths Golony. As to those 
ilgned elsewhere, see tAe Act, section 94, and par. 10 of circular No. 8. If the encmnbranoer signs by a 
nark, tHe attestation must state that the instrument was read over or explained to him, and that he 
tppeared fuHy to understand the same. 

• Repeat attestation for additional parties, if required. 

• Fmt the signature of the encumbrancee hereto an ordinary attestation is sufficient, but any release or 
tnnsfer by him will require the authentication above mentioned as requbed for encumbrancers. 

p See note c. This when flUed up should be signed by the encumbrancer. A very concise note of the 
particulars will suffice. 

« May be made before either Registrar General, Deputy Registrar General, a Notary, J. P., or Oom- 
mlisioner ftxr Affidavit& Not required if the instrument itseU be made or acknowledged before one 

r Name of witoesB and residenoe. 
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declared that he personally knew" tlie person signing the same, and whose 

signature thereto he has attested ; and that the name, purporting to be such signatnn 
of the said^ is his own handwriting, and that he was of sound mind, and 

freely and voluntarily signed the same. 
Signed" 

(Certificate required by section 104, which imistte 

Wn Pn/»iiTnhwi n Aft nf signed by the eneumbrancee, or the next foim 

no. encumorance 01 by hia iolicitor.) 

^" I, [or we] the within mentioned ai£d 

undersigned do hereby oertifr 

Encumbrancer. that the within, instrument is correct for 

„ , the purposes of the Beal Property Act i 

Eneumbrancee, 

Or 

I hereby certify that I am the solidtor of 
the within named and thftt the 

Particulars entered in the Register ^^^in instrument is correct for the pu^ 
Book, Vol. Folio the po^es of the Eeal Property Act. . 

daV of 187 . [Signature] 



Begistrar General. 



Address] 
ri>ate] 

Caution.— Anr person falsely cm* n^lig^tly certi' 
fving is uable to a penalty of £50, b^es 
danttges to parties injured. Section 104. 



• Name of encumbrancer. 

* Name of encumbrancer. 

" Registrar General, Deputy, Notary, J. P., or ConunissioDer for Affidavits. 



FoEM OP Teanspbb. 

I, [or we] the within named in consideration of pounds (£ ) 

this day paid to by the receipt of which sum hereby 

acknowledge, do hereby transfer to the estate or interest of which registered 

proprietor as set forth in the within Memorandtlm of Encumbrance, together with 
all rights and powers in respect thereof. 

In witness whereof haye hereimto subscribed name at this 

day of 187 . 

Signed* 

* Similar attestation, authentication, and certificate of correctness required as to original encumbruice 
as to which see preceding forms and notes k and m. 



• DlSOHABaE.t 

t The cireamstaocea applying to discharge of encumbrance are too variable to" admit of a ge&ml 
fomL If the encumbrance Ji>e satined by a money payment in full, the same disobaige wnidi ii 
indorsed on the mortgage form will apply. With reigard to attestation, &c, see ibove note to Fona of 
lYansf er* which will equally apply to discharge, 

Fbbs (to accompany docmnents) :— Encumbrance, 10s. ; transfer of ditto, 10s. ; disdiaiye ot ditto^lOi^; 
and 2s. for every Crown Grant or Coidficate of Title after the first 



Itff Xomlted to Speciflo Property. 

(Anotlier fonn i8 topplied where the Power is general) 

Kew South Wales, 

POWBB OF ATTOENBY. 

(26 Victoria, No. 9.)* 

I, do hereby i^point* attorney to sell to any person all or any 

of the lands^ belonging to me, under or by virtue of the Beal Prc^^ierty 

Act, which are described or referred to in the Schedule hereunder; written, ilso, to 
mortgage or otherwise encumber the same respectively, for securing any sum at any nto 
of interest, or for any other purpose. Also, to lease all or any such lands as shftll be 
of freehold tenure, or sublet such as shall be of leasehold tenure for any term for 
which I ooul^ myself lease or sublet the same not exceeding twenty-one years in pos* 
esssion, at such rent, or for such other valuable consideration as my said*^ 

• If more than one is intended, add after names aad additions *< Jointly and eadi of them sevenBy 
my attorneys and ** 

b Add "leases," " mortgages," or otherwise, if in accordance with the feK?t, 

• Insert <* attomeys or " it more thai^ one. 
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I 



attorney sliall deem fif^ 

'^And forme and in my name or otlierwise to sign all such transfers and other instruinciits 
and do all sucli acts matters and things as may be necessary or expeilient for carrying 
out the powers hereby given, and for recovering all sums of money t iiat an* now or may 
\)ecome due or owing to me in respect of the premises, and for enforcing or var}'ing my 
contracts, covenant's, or* conditions binding upon any purchafer, lessee, tenant, or 
occupier of the said lands, or upon any other person in respect of the same, and for 
rccoTering and maintaining possession of the said lands, and for protecting the same from 
waste, damage, or trespass. 

In witness whereof I have hereunto subscribed my name, this day of 

Signed in my presence by the said 
who is personally Icnown to me« 



] 



SCHEDFLB BEFBBBED TO. 
(Shortly describe each property or interest, with reference to the volume and (olio of registration.) 



FOBK OP DeCIiABATION by ATTESTnra WiTirEBS.' 

Appeared before me, at , ilie day of one thou- 

sand eight hundred and the attesting witness to tliis instrument, and 

declared that he personally knew the person signing the same and 

whose signature thereto he has attested ; and that tlie name purporting to bo such 
sipaature of the said is his own handwriting, and tliat lie was of sound 

nund, and freely and voluntarily signed the same. 

2fo, I, the within mentioned and imdersigned. 



Power of Attorney from 



io 



do hereby certify that tlio within Power of 
Attorney is correct for the purposes of the 
Bcol Property Act. 



Particulars entered in the Kegister 
Book, Yol. Folio , the 

day of 186 . 

Ilegistrar G-eneral. 



' Here insert anything required in addition or modification 

• If this instrument be swned or acknowledged before the Registrar General or Deputy Registrar 
tnur General, or a Notary IHiblic, a J. P., or Commissioner for Affidavits, to whom tnoTraniif error 
b known, no further authentication is required. Otherwise the AmssTiKo witkkss must appear before 
one <^ the above functionaries to nuUce a declaration in the annexed form. This applies to instruments 
signed within the Colony. As to those signed elsewhere, the execution or dechutttion as the case may be 
toust be as follows :— If in Great Britain or Ireland, before the Maj-or or Chief Officer of a C!orix)ratiun, 
or before a Notary Public ; if in a British Possession, before the Registrar General or Recorder uf Titles 
of such possessor, or before any Judee or Notary PudHc, or before the Governor, Qovomment Resident, 
or Chief Secretary ; if in a foreign place, then before the British Consular Ofllcer. If the Transferror 
signs by a mark, the attestation must state " that the instrument was read over or explained to him, 
and that be appeared fully to understand the same. " 

f May be made before either RM^istrar General, Deputy Registrar General, a Notuy, J. P., or other 
authorized functionary, enumerated in foregoing note. Kot required if the instrument Itself be made 
or acknowledged before one of these parties. 



H. General Power. 
(A distinct form is supplied for Spedflc Property.) 

New South Wales, 



I, 



POWBB OF ATTOBNBY, 

(26 Victoria, No. 9.) 
do hereby appoint* attorn^ to tell to any person all or 



any lands, leases, mortgages, or other encumbrances or registered estates or interests in 
land, whether now belonging to me, or which shall hereafter belong to me, under or by 
virtue of the Eeal Property Act, or of which I am now or sliall hereafter be the 
registered owner under the said Act. Also, to mortgage or otherwise encumber the same 
respectiyely, for securing any sum at any rate of interest or for any other purpose. 

• If more than one is intended, add after names and additions, " Jointly and each of them soverslly 
my attorneys an^" 
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Also, to lease all or any sucli lands as shall b^ of freehold tenure, or sublet such as shall 
be of leasehold tenure for any term for which I could myself lease or sublet the same, 
not exceeding twenty-one years in possession, at such rent, or for such other yaloabld 
consideration as my said ^ attorney shall deem fit." 

And for me and in my name or otherwise to sign all such transfers and other iiiBtra* 
ments, and do all such acts, matters, and things as may be necessary or expedient for 
carrying out the powers hereby given, and for recoyering all sums of money that an 
now or may become due. or owing to me in respect of the premises, and for enforcing or 
varying my contracts, coYcnants, or conditions binding upon any. purchaser, lessee, 
tenant, or occupier of the said lands, or upon any other person in respect of the same, 
and for recoyering and maintaining possession of the said lands, and for protecting the 
same from waste, damage, or trespass. 

In witness whereof, I have hereunto subscribed my name, this day 

of 186 . 

Signed in my presence by the said ") 



who is personally known to me** 



FoEM OP Declabahov by Attesting Witkess.® 

Appeared before me, at , the day of , , one 

thousand eight hundred and the attesting witness to this instrument, and 

declared that he personally knew the person signing the same, and 'whose 

signature thereto he has attested ; and that the name purporting to be such signatote 
of the said is his own handwriting, and that he was of sound mind, sad. 

freely and voluntarily signed the same. 

No. I, the within-mentioned and nndefP- 

signed, 
"Power of Attorney from do hereby certify that the within Power ox 

Attorney is correct for the purposes of tlxo 
io Real Property Act. 

Particulars entered in the Begi^ter 
Book, Yol. Folio , the 

day of 186 . 

Registrar General. 

* Insert " attorneys oi^ if more than one. 

« Here insert anything required in addition or modification. 

d If this instrument be signed or acknowledged before the R^strar General or Deputy Begig tr*» 
General, or a Notary Public, a J. P., or Commissioner for Affidavits, to whom the Transferror is Yxuofvro^ 
no further authentication is required. Otherwise the attesting witness must appear before one of tbe 
above functionaries to make a declaration in the annexed form. This apphes to instruments sifirned 
within the Ck>lony. As to those signed elsewhere, the execution or declaration as the case nmy be, must 
be as follows,— If in Great Britain or Ireland, before the Mayor or Chief Officer of a Corporation, €>t 
before a Notary Public ; if in a British possession, before the Registrar General, or Recorder of Titles o/ 
such possessor, or before any Judge or Notary Public, or before the Governor, Government Resident 
or Chief Secretary ; if in a foreign place, then before the British Consular Officer. If the Tranafemn: 
signs by a mark, the attestation must state '* that the instrument was read over or explained to him, 
and that he appeared fully to understand the same." 

• May be made before either Registrar General, Deputy Registrar General, a Notary, J. P., or other 
authorized functionary, enumerated in preceding note. Not required if the instrument itself be made or 
acknowledged before one of these peirties. 



K New South Wales, 

REGISTRATION ABSTRACT. 

(26 Victoria, No. 9.) 

PtJESFANT to Act of the Legislature of the said Colony, intituled " The Real Property 

Act,"" sections 70 and 71, this Registration Abstract is issued for the purpose of enaDling 

the Registered Proprietor to deal with the ahove descrihed land at places -without the 

i im i ^ of the said Colony, and shall continue in force from the dat« hereof until the 

day of or until the same he surrendered to me for 

cancellation. 

In "witness whereof, I haye hereunto signed my name and affixed my seal, this 
day of 

Registrar G^ene^aL 

Signed and sealed, the day of in the presence of 
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[^Endorsement.^ 
No. 

SSaiBTBATION ABSTBACT. 

Partdculars entered in the Begister Book, Yol. Folio , the 

day of 18 . 

• Registrar General. 

L 'New South Wales. 

REVOCATION ORDER. 

(26 Victoria, No. 9.) 
^t of being seized of an Estate in all . 

hereby revoke the Power of Attorney given by me to 
dated the day of 

In witness whereof, I naye hereunto subscribed my name, this day of 

in the presence of 

•^» . I, the within-mentioned and under- 

signed 

Mevo*<aio» Order. ^? ^^ "^^ that the within Bevooa. 

tion Order is correct for the purposes of 
the Real Property Act. 

particulars entered in the Register 
Book, VoL PoHo , the 

o*y of 18 . 

Registrar G-eneraL 

Declaration for the purpose of Negativing Dower. 
^* of* do hereby solemnly and sincerely declare as follows :-^« 

• 

^^^^ I make this solemn declaration conscientiously believing the same to be true, and 
^ virtue of the provisions of an Act made and passed in the ninth year of the reign of 
A«r P*®^^* Majesty, intituled " An Act for the more effectual aboUtion of Oaths and 
^^^'mations talen and made in various departments of the Government of New 
°p^th Wales, and to substitute Declarations in lieu thereof, and for the suppression 
®* "^oltintary and extra-judicial Oaths and Affidavits." * 



and declared at this ") 

day of 18 ,«* before me,« / 

Signature of Declarant. 



b ^^[^'^i^ t'^d surname at full length, 
e ^^^sidence and occupation. 



atiQ^r^^ the facts. If the date of a marriage be the fact declared to, the precise day, month, and year 
cer^!P» ^ possible, be set forth ; also, the place at which, and the name of the deigyman by whom the 



4 jl^^ny was performed ; and the wife's maiden name. 
Ofr«^\_l^>ecli^ant cannot write, add, " And I hereby certify, that the contents had been previously read 



>.^ tiie Dedarant, who appeared perfectly to understand the same." 
-^>, Notaiy, or Commissioner for Affidavits. 



Annexure to Application No, for the purpose of JSarring Dower, 

presents witness. That in order to give further efPect to the annexed appUcation* 

tv ^ and** * his vrif e, hereby release, convey, and assure the land 

,^^^*^iii mentioned unto and to the use of <= of . his heirs and 

fK ^i^*^ ^or ever. In witness whereof, the parties to these presents have hereunto set 

^*>^ lands and seals, this day of a.p. 18 . 

'^'^ed, sealed, and delivered by the said ") **L.S. 

and > 

^^^^>i the presence of — j ^l.8, 

i^^S?^* lesidenco, and occupation of nominee. 
"" seal 
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This is to certify, that wife of the abovenamed came befow 

me,* of [a Commisgioner of the Supreme Court of New Sadk 

Wales for taking Affidavits, not residing idithin ten miles of Sydney^ and not being the 
person employed to prepare the within deed, and not being a party thereto^] and the 
being by me examined, apart from her said husband, acknowledged that the written 
instrument [the application therein referred to being annexed thereto, and considered m 
part thereof J was executed by her, and that she was acquainted with and undastood 
the nature and effect thereof ; and she declared that she has so executed the nme 
f rcMy and voluntarily, and without menace, force, or coercion, either on the part of her 
husband or of any other person. 

Witness my hand, at the * day 18 . 

• '^[flEAI.] 

^ ■ ■ , ' 

• [Note.— This acknowledgment must be made before the Registrar General or his D^o^, it 
executed in Sydney or within ten miles thereof ; if beyond that distance, then before any CommuBOoer 
for taking Affidavits, not within the exceptions stated in the Form of Certificate.] 



1^' 



of land, being 
registered Tolume 



Annexiire to Memorandum of^ 
Bv^ to« of'* 

of the land ccJmprised in* dated 

folio 

Know all men, that I' the wife of the transferror {or mort' 

gagor) named in the above mentioned and annexed memorandum, do hereby, for tlie 
considerations therein mentioned, and in order to ^ve further effect thereto, release unto 
the transferree (or mortgagee) therem also named, all my contingwit rigW 
of dower or other claim or interest in or to the land therein and above mentioned ot 
referred to. 

As witness my hand, the day of A.D. one thousand eigW* 

hundred and 

Signed, sealed, and delivered in "^^ [SBAI»-J 

the presence of — 



} 



This is to certify, that wife of the abovenamed came hef^^*^ 

me,sf [a Commissioner of the Supreme Court of ISew South Wales for tak^''^ 

Affidavits) not residing within ten miles of Sydney, and not being the person employeoir ^^ 
prepare the within deed, and not being a party thereto^ and she being by me examir^e"^ 
apart from her said husband, acknowledged that the within vrritten mstrunftnt •'W^ 
executed by her, and that she was acquainted with and understood the nature «i.x3i 
effect thereof ; and she declared that she haS' so executed the same freely and vohmtarO.^ 
and without menace, force, or coercion, either on the part of her husband or of any otfl:»-<i 
person. 

Witness my hand at the day 187 . 

[8 



• Transfer or mortgage, as the case may be. 
>> Name of transferror (or mortgag^rY 

« Name of transferree (or mortgagee}. 

' State quantity, and fill up references, as in annexed instrument 

• Certificate of title, or Crown grant, as the case may be. 
' Name of wife. 

s [Note.— This acknowledgment must be made before the Registrar General or his depnf^, if execaiw 
in Sydney or within ten miles thereof ; if beyond that distance, then before any Commissioner for takii^ 
Affidavits, not within the exceptions stated in the form of certificate.] 



Certificate No. Vol. No. 

New South Wales. 

Caveat forbidding Registration of dealing toiih Estate or Interest, 

(26 Victoria, No. 9.) 

(49* Another form of Caveat, forbidding lands to be brought under the Real Property Act, may be 

obtained.) 

of* claiming Estate or Interest* 

forbid the registration of any memo- 



Take notice, that I,» 

in lands described as^ 



« Name of caveator in full. 
•» Address and description in full. 

« Here state the nature of the estate or interest claimed, and the facts on which the claim i» founaed, 
d-Here state particulars of description from certificftt^. A reference .to the area, parish, city, (X 
county, witi^ No. apd vol. will suffice. 
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im of transfer or instrument affecting the said land until this careat be bj me 
order of the Supreme Court or some Judge thereof -witlidrawu, or until after the 
of fourteen" days from the date of the service of notice of such intended regis- » 
•n at the following address : — ' 
ted this day of 18 . 

d in my presence, this ^^ Signature of*CaTeator or his Attorney, 

iayof 18 ,— j 

le Registrar General of the 

Colony of New South Wales. 

—Section 104 requires that the following certificate be signed by caveator or his solicitor, and 
"i liable any person falsely or n^ligently certifying, to a penalty of £60 ; also, to damages 
irable by psu*ties injured. 

ertify that the within cayeat is correct for the purposes of the Beal Property Act. 9 



) indorsement. 

te distinctly, an address in Sydney at which notices relating hereto may bo served. 

by a solicitor insert—" And that I am the solicitor of the within-named caveator, and add his 

loress to his signature. " 

Fees. 
For noting Caveat ... ... ... ... 10s. 

For withdrawing or cancelling Caveat ... 5s. 

3 following information is afforded for ^dance of parties in the interior : — 

^0 caveat can be filed or vnthdrawn until the fees are paid. 

^- Caveat may be withdrawn at any time by a caveator. (See sec. 81.) 

'ection 82 directs the Registrar Q-eneral to notify the receipt of any caveat to the 
registered proprietor affected thereby, who will be entitled to summon the 
caveator before the Supreme Court or a Judge, to show cause why it should 
not be remoTcd. 

he same section provides, that, except in the case of caveats by settlors, or by or 
on behalf of beneficiaries under will or settlement (or for specified causes by 
the Registrar Q-eneral), caveats against a repstered proprietor shall lapse on 
14 days after notice to the caveator of an intended alienation, unless order 
made to the contrary by the Supreme Court or Judge. If the caveat be 
among the excepted cases, the reference to lapse on notice may be omitted, 
but an address, at which all proceedings relating to the caveat may be served, 
must be always inserted. 

'ection 84 provides, that any person lodging any caveat with the Registrar G-eneral 
without reasonable cause, shall be liable to make to any person who may have 
sustained damage thereby, such compensation as may be just j and such com- 
pensation shall be recoverable in an action at law by the person who has 
sustained damage from the person who lodged the caveat. ^ 

?hi8 form of caveat may sometimes be conveniently employed by way of equitable 
mortgage. If the certificate be deposited with this intent, a formal mortgage 
should be executed and retained with the certificate, the interest of the 
Mortgagee being then protected by a caveat. No formal mortgage should bo 
held unregistered without lodging a Caveat. 

liis caveat may also be rendered available pending unfulfilled contracts, or in 
cases of insolvency, to preclude dealings in prejudice of purchasers, creditors, 
or others. 



SPECIAL NOTICE OF APPMCATION. 

Land Titles Office, 
Sydney, 187 . 

Your attention is called to the accompanying notification of claim of 

and tracing of land in respect of which he 
B for Certificaton^f Title, in order that you may lodge caveat within the time 
i, if you have any opposing claim to allege ; as otherwise such claim will be 
excluded. 

leading provisions of the Real Property Act, in reference to caveat, are noted 
for your information, and a printed form may be obtained at this Office, if 
ed. 

I have the honor to be. 

Your obedient Servant, 
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REAL PROPERTY ACT AMENDMENT ACT. 



FsoTisiONS OF Beal Fbopebty Act B.vaASDTsa Oaybat. 

1. The lodging of cayeat suspends all further, action until cayeat be mthdrawnor 
lapse, or until decision obtained from Supreme Court. ,» (Sec. 22.) 

2. Every cayeat lapses at the expiration of three months from reo^pt;, onles 
caveator Tvdthin tliat time have taken proceedings in some Court of competent jiiria< 
diction to establish his title, aud shall have given written notice thereof to B^^stiv 
General, or shall have obtained from Supreme Court order or injunction restrainiiw 
Begistrar General from bringing the land under the Act. (Sec. 23.) 

3. Caveat may be withdra^vn at any time by the caveator. (Sec. 81.) 

4. Any person lodging caveat without reasonable cause, is liable to make to anj 
person who may have sustained damage thereby, such compensation as maj be just; 
which is recoverable in action at law. (Sec. 84.) 

6. By omission to lodge, or allowing lapse of caveat after notice or with knowledge 
of application, claim on assurance fund is forfeited. (Sec. 122.) 



Preambto. 



Transfer by en- 
dorsement on 
certificate. 



Transfer neM 

not be indupli-^ 

cate. 

Crown fi;rant in 

name of deceased 

person. 



Chaives for long 
certifloaf 



loatesy&a 



Plans to be in 
duplicate. 



Act incorporated 
with Act of 18G2. 



Short title. 



36 Vic. No. 7. An Act to amend the Real Property Act of 1862. 

[21st February, 1873.] 

Whebbas it is expedient to amefnd the Keal Property Act of 1862 in maimer hereixi- 
after provided. Be it therefore enacted by the Queen's Most Excellent Majesty, by aoid. 
with the advice and consent of the Legislative Council and Legialatiye Assembly of 
New South Wales in Parliament assembled, and by the authority of the same as 
follows : — 

1. Upon the registration of any memorandum of transfer, in the form marked D in 
the Schedule to the " Beal Property Act of 1862," comprising the whole of the land. 
described in any grant or certificate of title, it shall not be necessary for the tiansf eiree 
to take out a certificate of title in his own name, but he may receive the grant or certifi* 
cate of title of the transferror, or, in the case of a sale by a mortgagee, the grant or 
certificate of title of the mortgagor, with a memorial of the transfer in eaqh ceuaB 
indorsed thereon ; and the Begistrar General shall not, after registering any soeli 
transfer,- enter a memorandum cancelling such grant or certificate of title, as reqnized. 
by the " Beal Properf^p- Act of 1862," and each successive transferree (if any) of the -vdioliO 
of such land may, at nis option, take out a certificate of title in his own name, or may 
receive the same grant or certificate of title upon which the memorial or memonalB ox 
any previous transfer or transfers have been endorsed as aforesaid ; but the Bedstzar 
General, whenever in his opinion any grant or certificate of title shall be incapable of 
containing with convenience any further endorsements, may compel the last transferree to 
receive a -certificate of title in his own name. 

2. A transferree of land shall not be required in any case to present in duplicate « 
memorandum of transfer for the purpose of registration. 

3. The efEect given by section twenty-six of the Beal Property Act of 1862, to s 
certificate of title issued in the name of a deceased person, shall extend to every Crown 
grant in the name of a deceased person who would have been entitled thereto H 
Uving. 

4. In addition to the charges and fees provided by the " Beal Property Act of 1862," tftd 
Begistrar General may charge for any certificate of title which shall exceed in length 
six folios of seventy-two words each, a further sum of two shillings for each folio or 
part of a folio in excess of such six folios, and if there shall be more than one diagram 
in such certificate, a further sum of one shilling for every such diagram after the fint 
diagram. . 

5. All plans hereafter to be prepared and required to be deposited for the purposes of 
the "Befid Property Act of 1862" shall, if required by the Begistrar General, be in 
duplicate. , 

6. This Act shall be construed together with the "Boal Property Act of 1862, and 
except so far as any portion of the said "Beal Property Act of 1862" may be repealed or 
altered or added to by this Act, the provisions of the said "Beal Property Act of 1862 
shall remain in full force. 

7. This Act may be cited for all purposes as \lie " Beal Property Act AmenameM 

Act- of 1873." 
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REGISTRATION OF BIRTHS, &c. 

19 Vic. No. 34. An Act for registering Births, Detitlis, and Miirriagcs. 

[3rd December, 1855.] 
19. Certified copies of registers or of entries of registers mode or giTon by the ^'IJ^iJfeLjJ^'** 
Begistrar General or any D^uty Registrar, and purporting to bo signed by such oinccrs H|^jl^"by the 
wspectively, shall be receiTed'as primd facie eyidence in any Court of tfustico witlrin K<)^tnur 
fte said Colony, of the fact of the birth, death, or marriage, to which the same relates : S!'**'^',2J^^ 
j|roTided tbat no entry of the register of any death shall be received as evidence of tlie {rar^iJuairKe 
^ of such death, unless there sliall also bo an entry of the register of the burial. received m 

primA /aci4 

REGISTRATION OF DEEDS, &c. ^"'^^^^ 

t Vic. No. 16. An Act to consolidate and amend the Laws relating to 
the Registration of Deeds and other Instruments in that part of the 
Colony of New South "Wales not comprehending the District of Port 
PhiUip. [20th December, 1843.] (*) 
!• [Preamble and Repeal of Acts.] 

2. And be it enacted, That this Act shall commence and take effect on and from the Ciwnmenoement 
™ day of January, one thousand ei^ht hundred and forty-four. ^' ^^^ 

8. And be it enacted, That a public office to be called the office of the Registrar ^*|1°* '**^ ***• 
wneral shall be establislied and kept in the City of Sydney for the registration of wills S2S£|^""t? 
''I- devises, deeds, conveyances, and other assurances affecting real property, situate iwcstkhlUhed at 
'^thinthat part of the Colony of New South Wales not compreliendod within the limits Hydncy. 
J^r© district of Port PhiUip, and for the registration of the Acts of the Colonial 
"^^Sislature, charters of incorporation, memorials of pubHc companies, and otlicr inntru- 
^^ts in writing, of and relating to property situate within the said Colony, and for tlio 
gistpation of certain marriages, births, baptisms, and burials which may occur or take 
ff*®o within the said part of the said Colony ; and the said office shall be kept open for 
*J® traiigaction of the business thereof for not less than six hours, beginning at tlie hour 
rij^ in the forenoon on all days throughout the year, Sunday, Christmas Dnv, and 
^^ Piiday excepted. 

** 6. [Appointment of Registrar General — Oath by him.] 
f^* AnJ be it enacted, That in the event of the said Registrar General being unable Refriolnu* 
gy^ sickness op otherwise to attend and perform the duties of his said office, or in the ^'*'",*^'[** *" **•• 
»Urf? ^^ *^° ^^^ Registrar General being absent from Sydney upon necessary business, »i,,l2Sce^i[n- 
>Q«j7 absence being with the permission of the Governor of the said Colony for tlie time jwint, with the 
j3S> it shall bo lawful for tho Registrar General, witli the approMil of the said am)n>bation of 
^^^JlTior as aforesaid, to appoint some fit and proper person to act in his stead, and to JJJJ^^^oTwr- * 
^ ^)i his name all such memorials or other papers as require his signature, and to do fonn the unties. 
^^l^rtorm all and every such other acts ana deeds ns appertain to and constitute tlie l*r«vi«<> that Reg- 
J^^ of such Registrar General : Provided, nevertheless, that tlie said Registrar ih5i' ^ ans^or- 
^^^ral and his sureties shall bo liable and answerable for the laclies, neglect, or mis- able for laches.' 
5^iict of such deputy, in the same mnnner ns such Registrar Genernl and his sureties 
^d be liable in case such aots or laches or misconduct had been done or suffered by 
? Itegistrar General himself. 

^% And be it enacted, That as soon as conveniently may be after this Act shall have come Transfer of to- 
M> operation, the Registrar of the Supreme Court and the Registrar General appointed c<jJ*» ^^^JJjP™ 
■^^er this Act shall (under direction of the Judges or one of them) make an inventory in tTart>?8u][)i^e 
^^licato of all Crown grants and enrolments thereof, and of all deeds, conveyances, and Court to tno 
'<^er instruments in writing affecting any lands or hereditaments in tliis Colony, and ^j^P^ ^^^ 
^^morials and registrations thereof respectively, and matters relating thereto, and all qq^^^ 
Ksta of the Governor and Legislative Council which are required by statutes passed in 
le fourth.and ninth years respectively of the reign of His late Majesty King George 
Xe Fourth, to be enrolled in the Supreme Court of the said Colony, and were for that 
urpose deposited in the office of the llegistrar of tho Supreme Court,, and of all charters 
f incorporation, co-partnership deeds, memorials of public companies, and certificates 
nd registers of births or baptisms, mnrriaees and burials, and of all other instruments 
f wliat nature soever, at any time required by any law in force in this Colony to be 
jgistered, recorded, or deposited in the office of the said Registrar, and which shall 
tien remain or be therein and sliall not relate exclusively to the business of the Supremo 
?ourt, or any suit or proceeding in such Court in which said inventory shall be specified, 
articularly th6 years or volumes or numbers of each class of the said several instruments 
r documents respectively, and whether the same appear to be complete ©r d(»fective ; 
nd after the making of such inventory (of which each duplicate shall be signed by one 

(•) See Appendix for the roost important provisions of the old Registration Acts, 
rhich may stul, although repealed, have an important bearing upon the questions raised 
»y rcgistretions, &c., before Ist January, 1844. 
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Subseqacnt 
registration in 
Registrar 
General's OflSoe. 



Acts of Council 
to be enrolled in 
the office of 
R^strar 
General ■ 



Wills, deeds, 
conveyances, 
&a , to be regris- 
tered in the office 
of the Registrar 
General. 



7 Victoria No. 



of the said parties unci delivered to and kept by the other of thcto), the said Kegistw ■ 
nlmll on tlie application at his olRce of the said Registrar Q^eneral, deliver (on a day to 
bo appointetl by the said Judges or one of them as soon as possible thereafter), all and 
singular tlie records, inytrunieuts, and matters aforesaid, together with all books and 
indexes relating tliereto, to tlio said Registrar General, who shall thereupon siga 
upon the duplicate of inventory retained by the Registrar of the Supreme Court an 
acknowledgment of the receipt of the said several instnmients, documents, and matto!^ 
and sucli acknowledgment and inventory shall remain thereafter i& the office of the 
said Registrar, and shall be a full and complete acquittance to him in respect to the 
charge of the same respectively ; and the said Registrar Gkneral shall thereupon and 
thenceforth have the custody and charge thereof, and shall deposit and retain the same 
in his office ac<;ordingly ; and the same records, memorials, instruments, and mattoi ' 
sliall continue to have the same force and effect respectively to all intents as they 
respectively would have liad if they had remained in the Registrar's Office of the 
Supreme Court and this Act had not been passed. 

8. And bo it enacted, That from tho day on which this Act shall commence, all grants 
by Her Majesty and Her Successors of lands or other hereditaments in this Colony 
made or to be made imder the Great Seal of the Colony, and which shall not have been 
then already enrolled in the Supreme Court, shall be recorded by entry at full length 
in the office of the Registrar General in some book or books there kept for that puipoee^ 
and being, so recorded shall for all purposes be of Uko force and effect as if the same 
had been duly enrolled and entered of record in the said Supremo Court, and also aQ 
wills hereafter to be made affecting any lands or hereditaments in this Colony (not 
within the District of Port Phillip), or so much of any such will as shall relate thereto, 
shall or may be registered in the office of the said Registrar General by the devisee or 
other party claiming title to or any other right or interest to or in such lands or he»' 
ditaments under such v^-ill in the same manner and form as by this Act is directed irith 
respect to the registration of deeds ; and all deeds, conveyances, agreements, and other 
instruments affecting any lands or hereditaments in New South Wales (not within i^ 
said district), and all certificates and registers of births or baptisms, murriages sod 
burials, and all agreements or mortgages respecting any lien on wool or charge on or 
interest in sheep or other cattle, and all cliarters of incorporation, deeds of co-partnerahm 
memoriald of companies, and other instruments in writing which said seyeral deeoi^ 
instruments, docimients, or matters, or any of them, at the time of the passing of f^ 
Act were or are required by any law in force within this Colony to be enrolled, recorded, 
registered, or deposited respectively by or with the Registrar of the Supreme Court or 
in his office (and which at the time of the commencement of this Act shall not have been 
so enrolled, recorded, registered, or deposited), shall instead thereof be enrolled, recorded, 
registered, or deposited (as the case may require) by or in the office of the said Repsfcnf 
General ; and such last-mentioned enrobnent, recording, registration, or deposit shall hare 
in all respects the same effect respectively to all intents and purposes as if the same had 
been performed by or had taken place in the office of the R^istrar of the said Supreme 
Court, and this Act had not been passed. 

9. And bo it enacted. That all Acts passed by the Governor of New South "Wales wiih. 
the advice and consent of tlie Legislative Coimcil thereof, during the present Session o£ 
the said Council, sliall be transmitted to and enrolled and recorded in the office of the 
Registrar General at Sydney, and all Acts to be at any time hereafter passed by the 
said Governor and Council shall -within ten days from the day on wliich the samo 
sliall become law be transmitted, enrolled, and recorded in like manner. 

10. And be it enacted. That from and after the day on wliich this Act shall commeno^^ 
and take effect^ all wills and devises affecting re^ estates made or to be made anc5 
published, or full copies t)f such wills certified by the oath of one credible person takem-"^ 
before a Judge of the Supreme Court of New South Wales, or before the Registra^^ 
Grcneral, or his deputy, or before any Commissioner appointed by the said Coiit fo"^ 
taking Affidavits, and not residing witliin ten miles of Sydney, and all agreements i^*- 
writing, deeds, conveyances, and other mstruments, except leases for less than three year 
affecting real property situate in that part of the Colony of New South Wales not compre^ 
bended witliin tlio limits of the District of Port Phillip, and all agreements in writin^ss 
giving a preferable lien on wool, and memorials of mortgages of sheep, cattle, or horse^^ 
made and executed under an Act of Council passed in the present Session of the Legislati^^ — 
Council of this Colony, intituled " An Act to give u preferable Lien on Wool from seoiO'^^ 
*' to season, and to make Mortgages of Sheep, Cattle, and Sorses, valid without delivt ^ 
" to the Mortgagee,*' and all charters of incorporation, memorials of public com^ 
and other instyuments in writing of and relating to the property situate vdthiii the 
part of the said Colony wliich may require registration, and all certificates and registe - 
of certain marriages, births, baptisms, and burials which may occur or take place witlun tl 
said part of the said Colony, wliich either by law or practice have heretofore been enrolli 
or registered in the office of the Registrar of the Supreme Court, shall or may after t' 
passing of this Act be enrolled or regietered in the office of the Registrar General 



REGISTRATION (DEEDS). 143 

U. Alul be it enacted, Tliat alldoeild and othor ill^tnlmontl« (wills oxifptiHl) iifTiS'tinp liT.*"*" *'*V* 
»y lands or hereditaineuts or aiiv other pivixTtv hi the wiiil jmit i.f tlio (.'dKmiv i>f No\i J,, pl^i.^riVN*^!"''' 
^tU Wales, -which sliall be executeil, or made bond Jide^ or for vuhiabU* ron.oidonititui, ri';.'i«tn(uin. 
(ul ii'hich slmll be dulv n^gitftcreil under the )>rovi:«ioim of tliis Act, Mludl have and 
iko priority not according to their resiH?etive lUiti's. but atwnlin^jj to the 4>rioriljk* of 
he legistnitiou thereof only. (^■') 

12. And bo it enaetetl, Tliat when any jxirly to any instrunicnt recjuin^l lo W Itcpri'scntaHvo 
egistered shall be dead or abaent from the Colony at the time when the r»*i»ii«t ral ion |j' •***!*> ^'***'^» 
licreof ■hall be rcquiroil to be nuide, it Bhali and may l)e eonqiotenl for tlie lau ful )^*) J^^ |,^y ^ 
vprwentative or attorney of such ptirty, n]>on appliitition to one of the Judges of t he ninv Niuu intfin*** 
lupwme Court at Sydney, and upon proof, to the natiofaetion of sueh Judge, of tlu» faet n»l I" "w»ai»c. 
*f the death or abtionce of such party, and U}H)n tlie onleroftfueh Judge, to >ign tlie 

tteiited copy or memorial of such instrument in the name and on tlie behalf of the 
■ity to such instrument, and sucli signing shall bo as valid and effeetual to all intent :« 
od purposes as if such attested copy or memorial Imd been signeil by the original (mrty 
f parties thereto. 

13. And whereas, from the imperfect manner in which the limitatioiiH iMnitained in ^^>ll itiplrs mimhi 
«ed« and couveyaucea relating to real estatin* are genondly r*et forth and dewrihed in JiV^hI^a", * 
lie memorials or extracts of the same as hert»tofore tiled, it is exixvlient tjmt fuIUMmiei*, aiTi>«-tiiiK rlwl 
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Jjtteif upon Telluni or ]»rchment, of oil deedn, w>iiveyaneen, and other" ana uranT-e* '^"'•'[JJ '" '»*' 
wctiagroal estates should be registered and iUwl in the olHwof the Reginlmr (»enenil ftT»| mjlji V,"...^ 
'•teid of the memorials or extracts hert^tofoi-o requinnl : He it tlierefori* eiMU'tiMl Thai uiiU'r nf HouLi- 
Pomaud after the day on which this Act shall eommenee and take elTtM-t an examined ["*•" *'ei"*'nil 
t^Pyat full length sign ed b y som e or one of the juirties to tlie original divil or iiiMlru- ,I,7.|lJ^riiiU«i 
tout, au d certified by tKoodtll of otte CTMlWio pffPIR mj siieTi oiif!i1«lTlTiRtM»en fallen iH'fori* huruttiforu. 

JudJ5e'"or before the Registrar General or Tiis^depuly, or Iwfon* anv CoinniiMHioner 
pointed by the said Court for taking AfRdavits, and not residing wittiin ten inileH of 
r<iiicy, of every deed, conTcyance, and other instrument afTeeling or relating to reid 
**^ situate within tlmt part of the Colony of Kew South WalcH not eoinpriOiemle 
ithin the limits of the District of Port Phillip, shall be filed in the oilh^e of the 
*8ttbpar GKmerol of the said Colony at Sydney, in lieu of the memorial or extniel 
iretofore filed, and every such certifietl co])y ai) aforesaid and also every certified copy 

any such will as aforesaid, shall or lawfully may Iw rei»eivcd and given as swomlary 
*denco in any suit or proceeding. , 

*^' And bo it enacted Tlmt upon tlie delivery int^ tllto ttegiHtnir OenenU'H Olllee of TfowlptJi tn Ihi 
y ■Uoh certified copy or memorial as afor«»8aid, and the verifhnition of the same, ^^"' fjjjljlljjjjji*^ 
'RiBttar General or his deputy shall gmnt and nign a receipt for sueli copy or (jynyrui. 
**topial in whieli slioU be sjiecificd the wrtjiin day and hour -on which the name shall 
^® been delivered into the said ofllce, and the imme and ])laee of abode of the 
^^eses or witness att esting or verifying t he name, and the nuiiiU'r of nueh veriflwl 
7 Or memorial accoi*dm/i( as tlie sitine Hball 1H< iiufliliered in the said ol!h»e ; an<l hucIi 
'*l>t shall be endorsed or written on the original iiiHinnnent to whieh sueh eertillwl 
y or memorial shall rehite, and shall alno be enteivd on hiuOi eertilled eojiy or 
^Orial, and the time so endorsed shall he held, deemed, and taken to Ix* ilie tiino of 
^giftrution of every such deed, (•onveyaiKV, or other inHtrnmeiit in writing whereof 

*)Soe section 18 of the TithM to Land Act, 1 K58, ;;««/, p. J 53. 

''^) Tlie non-registration of a deed makes it void against a Hubse(|uent jmrchuMer for 
^e claiming iimler a duly regi.stenMl de(»d, whether such hist deed were exeeuted by 
transferror or his asHign(H\ FulUr v. Goodtnn, 4, S.C.R., (i(J. 

^j having mortgaged his cst-ate to 1), ])urehaH(>d from C, (be AHHigiu^e of birt innolvent 
^te, all his a8.->ets, including the t>quity of redemption, for a nominal eon}4i<b*nU ion, 
' did not n>gister his conveyance. SiiliMHiuenlly, H, wilboiit noliee, and for a nominal 
LBideration, purchased the same e<inity of redemption from (*, and reginU'reil. Hrld 
* Undcr^ 7 Vic. No. IfJ, U'h title hiul priority, no maJaJhltfu having Ixt'ii nhown inl'. 

^^c Colonial Hegist ration Act, 5 Vie. No. 21, neetion 11 — | Although tbiri Act liaM 
** iY)pealed, the wonling of the siKrtion eorre.^jK)ndH with seetion 1 1 of the A(H now in 
^\ 7 Vic. No. 16. — J^D.J-cnnctH that all deecU, and other inHtruinentMaiTei-ting anv 
*« or hereditaments in New South Wales, dulv n'giHleriMl, Hball have priority iMvorcf- 
to the date of registmtioii in n*lution to the proiM*rty. The nurviving ex»'eut^>r 
^*r the will cxi^cnted for u nominal eon-^iderat ion a eon veyanee of tlu; land, in ec»n- 
•(\tion of the prtfvioUH exceiition sale niiMle by Hm SherilT under a Jlfri J'twittn. 
U deed was held un<ler the rinruniHtanceH not to In>, in the purview of that ArU a 
1 for valiuiblc eont*idera(ion, ho an lo give by regiwl m< ion jiriority ov<'r a previous 
CShaser whose deed wasnot M'giiterefl. Hidlen ami another v. A^ HcrkvU ami oih*'fH^ 
looru's P.C. Keiwrts, N.S., p. *lt\. On the question of r«*gist ration pftulenle liff, sec 
tckwood V. London Chartered Bank of Auvfrnlia, 5, L,U.f X'.C.A., p. i>2, and 
\.0.n,, 32-101. 



144 REGISTRATION (DEEDS). ' i 

such certified copy or memorial shall hayo been^ made as aforesaid ; and erery such 
certified copy or memorial so deliyered into the said office sliall be numbered sucoessiTely 
according to tlie order of time in which tlie same shall have been delivered, and shall 
iinmediat-cly be registered according to such number and order of time in a book or 
books to be provided and kept for such purpose in the said office, and eveiy such hock \ 
shall be open at all convenient times to the inspection of all such persons as may be j 
desirous of searching the same. I 

Sixex>f parch- 15. And be it enacted, That from and after the day on wliich this Act shall commenee 

mentfOToertifled ^nd take effect, every such certified copy as aforesaid of any deed, eonveysiioe, or 
and memorials, other instrument affecting real *estates and also every such memorM of any mort- 
(*8ic in Acst ) ^S® ^^ slieep, cattle, or horses, which shall be required to be registered in the office of 
^ the said Registrar Qeneral, shall be written or printed, or partly written and putij 

printed, upon good vellum or parchment of the size of eighteen inches in length by twelve 
mches in breadtli, liaving an entirely clear margin or border without writing or piiqtiiv 
on either side, of the breadth of two inches along tl\e whole length of eveiy snoh 
certified copy as aforesaid of any deed, conveyance, or other instrument, and of ereij 
such memorial as aforesaid, and no such certified copy or memorial as aforesaid, 'writtm 
or printed otiierwise than in accordance with the preceding directions, or having theniii 
any erasures or interlineations, shall, from and after the day on wliich this Act shdl 
commence and take effect, be received by the said Registrar G-eneral into his oiBoe, 
unless sucli erasure or interlineation shall be noticed in the margin opposite thereto^ 
by tlie signature or initials of the person certifying on oath to the truth and correctnen 
of such copy or memorial. 
Recital of Procla- 16. And whereas fines with proclamations could not be conveniently levied nor 
uation of the common recoveries suffered in tliis Colony, and whereas by a certain ProciaiDatioii of 
Sh^M^h^Sio *^*® CJovemor of Ifew South Wales bearing date the sixth day of March in the year 
as to barriiig ' of our Lord one thousand eight hundred and nineteen, certain regulations were made 
right of married for barring the right and title of married women to dower, and other her estates of 
women to dower, freehold, and wliereas it is expedient that the said proclamation,^ far as respects the 
alienation of any such right and title bond fide made in conformity therewith, should 
be confirmed, and that the want of fines and recoveries should be effectually supplied 
by making other conveyances attended with the particular forms hereinafter mentiODed 
Every deed, &c., equivalent tliereto : Be it therefore enacted. That every deed, conveyance, or other 
executed by any instrument in writing, made and executed by any married woman, oi and ooncerniiig 
m^ed woman ^ny lands, tenements, or hereditaments situated in New South Wales, and acknow^ | 
^uiwtion tS'be l«"gcd in the form and manner appointed and directed by the said proclamation, shall 
held valid. • be and be taken to be valid and effectual to pass an(^ convey all the right, title, and 
interest of 'Such married woman to and in all such lands, tenements, or hercditamento j 
intended to be alienated and conveyed by such deed or other instrument ; and further, j 
Deeds made and that any deed or deeds in due form of law made and executed by any party or parties | 
executed in due from whom any estate, right, title, or interest in any lands, tenements, or hereditatnents -. 
a^lmowl^^ situated in New South Wales, is or may be intended to be passed and acknowledged by \ 
before a Judge of such party or parties in the manner hereinafter mentioned, that is to say, if such deed \ 
the Supreme or deeds shall be made and executed in New South Wales, and sliall hfi acknowledged 
WiSm *or Van" before one of the Judges of the Supreme Court of New South Wales, or before the 
Piemen's Land, Registrar General appointed imder tliis Act, or his deputy, or before any Commisaoner 
&c, or if made of the Supreme Court appointed under this Act, such Commissioner not being a party 
in Great Britain, ^^ such instrument nor having been employed to prepare the same, or if made and 
a'jfavor or other executed in Van Diemen's Land, or in New Zealand, or in South Australia, or in 
Chief Magistrate, Western Australia, or in the District of Port Phillip, shall be acknowledged before » 
shall bo valid. Judge of such Colony or District respectively, or if made and executed in Great 
Britain or Ireland, sliall be acknowledged before any Mayor or other Chief Magistrate 
of the city, borough, or town corporate where or near to which the person or peraonfl 
making such acknowledgment shall reside, such deed or deeds so acknowledged shall h0 
as valid and effectual in the law to pass all the estate, right, title, interest and claim o£ 
the respective parties to such deed or deeds in or to all and every such lands, tenementSy 
or hereditaments as aforesaid in such deed or deeds mentioned and intended to be 000." 
veyed, and to transfer and convey the same to the grantee or grantees, bargainee 0^ 
bargainees or other person or persons in such deed or deeds i^ientionod, their heir^ 
and assigns for ever, according to the several estates and interests in and by such deed o"*^ 
deeds conveyed and limited, as if a fine or fines with proclamations had been levied, or ^* 
common recovery or recoveries had been suffered of such lands, tenements, or hercditc»- " 
mcnts, or as if such lands, tenements, or hereditaments intended to be conveyed had bce"^ 
Course to be conveyed by the firmest and most regular deeds, conveyances, and instruments : Provider^ 
pursued as to always tliat in case any married woman may be a party to any such deed or deeds as la^1 
married women aforesaid such married woman shall be at the time of the execution thereof of the fc»- *: 
oM?i™*to^ h ^o^ ^^ twenty-one years, and shall be examined privately and apart from her husbair*^^ 
deeds. by the Judge or other person b^ore whom such acknowledgment shall be mode asafor*^' 

said, and confess that she did execute the same freely, voluntarily, and without the feofc^Tj 
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ace, or coercion of her hiuband : Proyided also that OTcry such acknowledgment 
confession as aforesaid shall be certified under the common seal of sucli cit j, borougli, 
o^n corporate, or seal of office of the Judge or other person before wliom the same 
U be made as aforesaid, and such certificate slioll be endorsed or nfBxcd to sucli deed 
ieeds as last aforesaid, and slmll be in the form, or to tlie efTivt of the fonn m^t 
th in the Schedide to this Act anncxe<l marked A, and shall be detuned and taken 
sufficient proof of every such acknowledgment or confession as aforesaid. 

17. And be it enacted, Tliat it sliall bo lawful for the Judges of the Supreme Court Judges may 
Ifew South Wales, or any of them, by a commission under liis or their liund and seal, »PP<>int porsoni 
Butiiorizo and empower certain fit and proper persons to take and rca»ive the aoknow- acknowlodir- 
igment of such party or parties as afon^said, or the confession of ony marnwl woman menu. 

• tohePToluntary execution thereof in manner aforesaid, and the same shall be certified 
adoptho hand and seal of such person and endorsed or written ui>on orallixetl to sucli 
eed or deeds as hereinbefore directed, and slmll bo of like force and efFeet as if such 
inowledgment or confession had been made before any Judge of tlio said Court. 

18. And be it enacted. That the original instrument to wliich any such acknowledg- Orlgiiml inatru- 
•cnt OP certified copy or memorial as aforesaid relates shall be produced to the Judge ^^nt to be pro- 
f E^gistrar General or other person before whom the same slmll be made or rerified us Jourw to bo 
foresaid, and in case such instrument sliall appear to have been exwuted by any party uken if any 
nablo to MTite, then such Judge, or Registrar General, or other person, slmll refuse to niarksnuin 
nnplcte such aeknowledgment, or certified copy, or memorial, by certifying tlie same, "*®™^' 
olcM tbo execution by such party shall be attested by some Justice of the Peace, or 
tfrister, or attorney, or notary public, other than the party by whom such instrument 
lall liave been prepared, whose attestation slmll contani a ccrfificate that the contents 
8uoh instrument were previously explained to the party so uimblo to write, and timt 
|C nature and effect thereof were at tlie time of such attestation to the best of t ho belief 
8uch Justice, or barrister, or attorney, or notarj' public, understood by sucli party. 
ld> And be it enacted. That there shall be paid in respect of the seveml matters men- Foes to be paid 
Jncd in this Act, and in the Schedule hereunto annexed marke<l B, and also for and ^^ reijistrauon. 
^ the enrolment of every grant of the Crown hereafter made and issued, the sums or 
w respectively set forth in the said Schedule, which respective sums or fees shall bo 
'^^^d<5d and taken by the Registrar General at Sydney or by his deputy, or other 
'fson who may be appointed to discharge tlio duties of Registrar, upon receipt by him 
*ny such certified copy as aforesaid, or memorial, or grant from the Crown, for tho 
ifpose of registration, or enrolment, as the case may bo ; and a true ond regidar account 
«1 such foes shall be kept in the said Registrar General's Oflice, and shall be accounted 
f and paid over by tho Registrar General to tho Public Treasury : Provided always that 
3 sums or foes hereby made payable on the enrolment of any grant from tlie Crown 
^ not bo paid to such Registitir General, Deputy Registrar, or other person as afore- 
^Wt to the Colonial Treasurer in Sydney or to such other officer as may bo appointed 
Sis Excellency tho Governor to deliver such grant, upon the delivery of the same to 
^ grantee or to his representatives or assigns ; and all such fees or sums so paid slmll 
*^^unted for and applied in the same manner as other public moneys coming into 
Inlands of the said Colonial Treasurer are required to be accounted for and applied. 
'^' And be it enacted, That in addition to the fees made payable by the said Schedule Fees to Commii- 
J<od B, it shall be lawful for every Commissioner appointed under this Act, except ^^^^^' 
Tdney, to demand and have for his own use for the taking and certifying bv him as 
'c«aid of every such acknowledgment under this Act the sum of five shillings, and 
^he taking of every such verification of any such certified copy or memorial as 
'©Said the sum of two shillings and sixpence. 

'■• And be it enacted and declared, That no judgment in any action at law recovered No judgment 
^ be recovered shall bind or affect, or bo deemed to have bound or affected, any J^^^^'®*"®^ to bind 

* Op hereditaments in the said Colony i Provided always that every writ of eiecu- c'Sion^lodged**" 
Oir any such judgment against the lands or hereditaments of the person against with theSWifT. 

** such judgment wiall be obtained, when delivered to the Sheriff of the said Colony, 
the Sheriff of any district thereof, as the case may be, slmll affect and be deemed 
•■Vo bound such lands from the time of such delivery thereof in like manner as any 
^f fieri facias now binds goods and chattels. 

» And be it enacted, Tliat the term instrument hereinbefore used shall, for tho Term instrument 
tU purposes of this Act, be construed to include not only conveyances and other 
^, but also all instruments in writing whatsoever whereby real or leasehold estates 
tick shall be affected or shall be intended so to be. 

» And be it enacted. That in all cases where an acknowledgment is required to be As to official 
fied under an official seal, the qpol actually affixed to any such acknowledgment or'*®»l* 
ly certificate thereof, gju^ill for the purposes of this Act bo taken to be the official 
of the officer taking or certifying the same, and no evidence to prove the contrary 
I be admissible in any case either at law or in equity. 

1. And be it enacted, That in every case where the production of any such certified Facilitating 
f as aforesaid or of any memorial shall be required for the purposes of evidence prodnction d 
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certified copy in under this Act, the same shall or may be produced cither by the said Ecgistrar (General 
evidence. ^^ Deputy Registrar or any clerk in the office of such Registrar appointed by him fof 

that purpose. 
Effect of regis- 25. And be it enacted, That with respect to every deed of feoffment hereafter 
toa^ioninthe executed, of which any such certified copy as aforesaid shall be duly deposited in the 
cases as to deeds office of the Registrar General in manner aforesaid, such copy shall operate a8>and be 
of feoffment. for all purposes equivalent to livery of seisin as to the lands and hereiditaments com- 
prised in and intended to be conveyed by such deed of feoffment the same in all reroectB 
as if there had been livery of seisin actually made and given of the same lands and W 
ditaments in the most valid and effectual form and manner. 

4j^(j. And be it enacted, That every deed or instrument of release executed after tiia 
pissing of this Act, shall be as effectual as if the releasing parties who shall hare executed 
the same had also executed a lease or bargain and sale for a year for giving effect to 
such release, although no such lease or bargain and sale shall have been executed, and 
that the recital or mention of a lease or bargain and sale in a release executed before 
the passing of this, Act shall be conclusive evidence of the execution of such lease or 
bargain and sale. 

27. [False oaths made punishable.] 

28. And be it enacted, Tliat if the said Registrar General or any Deputy Registrar, 
- . - or any clerk or person employed in the said Registrar's Office, shall wilfully or 

ingorre^stering ^^gl^g*^"^^y ^""* *^ number, register, or enter, or to have numbered, registered, or 
any memorial, entered in manner hereinbefore directed, any deed, memorial, or certificate delivaed 
R^itrar ^ iKgr jnto the said office, he, the said Registrar General, shall for every such offence forfeit 
a penalty of £ 00. ^^j ^ liable to pay to Ilcr Majesty, Her Heirs and Successors, the penalty of one 

himdrcd poimds, and be further liable in damages to the party injured to the extent of 

the loss or injury sustaincfl ; and if the said Registrar General or Deputy Registrar, or 
Registrar or any clerk or person whatsoever, shall destroy, embezzle, or secrete, forge, counterfeit, 
derk, or person raze, deface, or alter any deed or memorial, or any part thereof, or any endorsement 
raymemorial^ ' made thereon, or any entry or registry thereof in any book in the said office, with intent 
guilty of felony, to defraud or injure any person or persons, such Registrar, clerk, or person so offendini 

shiill be deemed guilty of felony, and being duly convicted thereof shall be transported 

for life. 

29. And be it enacted, ^lat it shall be the duty of the said Registrar General and of 
his deputy for the time being, from time to time, to make and prescribe the form and 
size of copies of deeds and memorials, and other instruments to be registered in his 
office, so as to facilitate refcience to them and render their preservation secure, and to 
make proper indexes to all registrations that (as far as may be) information may readily 
be obtained by parties interested therein as to all incumbrances and liens or instru- 
ments affecting or intended to affect real estate in the Colony. 

30. And whereas it is convenient that office copies of the deeds and memorials 
registered or to be registered in the said Registry Office should under certain limitations 
be received in evidence : Be it enacted. That in all proceedings before any Court of 
Justice, for all purposes whatsoever, an office copy of any deed or memorial registered 
or to be registered in the said office shall upon such office copy being proved in like 
manner as an office copy of any other record, bo received and taken as evidence of the 
contents of the deed or naemorial of which it purports to be an office copy, without the 
production of the original copy of deed or memorial : Provided always that the party 
producing the same, or his attorney, shall before producing the same give reasonable 
notice in writing thereof to the adverse party. 

31. And be it enacted. That it shall be lawful for any person residing in New South 
roaTmay be Wales to deposit in the office of the Registrar General- of the said Colony, his or her htft 
deposited in the will and testament under an envelope or cover, sealed with the seal of such person, and 
office of the the same shall be endorsed with such person's name, and shall remain in the said office 
g^^*' in the custody of the said Registrar General until the decease of the testator (unless 

previously required to be given up by such testator), and upon the death of such person 
the Registrar General shall examine the same, and deliver it to the executor first named 
therein, or other person lawfully entitled thereto, or in case of doubt to such person or 
persons as the Chief Justice or any Judge of the said Court shall upon summary 
application order and direct. 

32. And be it enacted, That the limits of the District of Port Phillip shall for the 
purposes of this Act comprise all such parts of the Territory of New South Wales as 
now are or shall at any time hereafter be comprised in the limits within which the 
Resident Judge of the said district now hath or may hereafter have jurisdiction. 

33. And be it enacted and declared. That anything required to be done under this 
'Act not specially declared to be applicable to that part of the Colony of New South 
Wales situate within the limits of the District of Port Phillip shall be held to he 
applicable only to that part of the said Colony not comprehended within such limits. 

34. And be it enacted. That the Registrar General at Sydney shall, as soon as con- 
yeniently may be after the passing of this Act, except in the cases excepted in the eaid 
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*citod Act passod in the fifth year of the reign of If or present Majesty, make out and memorjalii to 

*aMmit to the Deputy Registrar of the Supreme Court at MeUK>uriie a transn-ript. i!JUi*J»huji'* 

Beitified under his hand, of all memorials of instruments aifeeting land within the 

Dirtriot of Port Phillip, which were deposited for regist ration in the offii-e of the 

Hegistrar of the Supreme Court at Sydney, and which, under the provisions of this Act, 

DttT or shall have been transferred to the office of the said Registrar General ; and all 

moil transcripts shall bo received by the Deputy Registrar or other jierskon disi'haruing 

the duties of Registrar at Melbourne, and be by him entered and preserved, an<l shall 

^ of the lame force and e£fect to all intents and purposes as the original memorials at 

'ydney^ 

35. Sm. whereas by an Act of the Governor and Council of New South Wales ma<le Reifiiiuief un 
ud passed in the fifth year of the reign of Uis hte Majesty King William the FouHh, 6 Wiiibuu IV. 
Qtitaled, "An Act to remove doubte as to the ralUlity of certain Marriagee had and ^^- *• 
' ^lemnized wUhin the Colony of New South Wulft, and to regulate the registration of 
^^rtain MarriageSj Baptisms^ and Burials^** and whereas by a certain other Act of the 
ftid Governor and Council, passed in the thinl year of the reign of Her present Majesty, 
Qtituled, " An Act for better ensuring the rtgistration of Marriages, Baptisms, and 3 Victoria Ko. 
^Wfia^,"" and whereas by a certain other Act of the said (Governor and Council, jiossecl **» *"** 
^ the fourth year of the reign of Her said Majesty, intituled, '* An Act to remove doubts 4 Victoria, Nc 
^ io tJu V ilidity of eertmn Mtwriages had and solemnized within the Colong of Xew J^JjJf"*''^*"* 
^outh Vales by Ministers of the Congregational or Independent and Baptist Denomi- Q^f^cnTs Oflk 
^lioM, and to regulate the registration of certain Marriages, Births^ or baptisms, and 
»*(rta/«," it is enacted that the certificates of the marriages, births, baptisms, and 
l^^nals mentioned in the said several Acts are to bo transmitte<l to the Registrar of tlio 
'ipreme Court of New South Wales, for the purpose of having such certificates pre- 
Gi^ed and enrolled, in the manner and at such times in sucli several Acts mentioned 
^d directed ; and whereas it is intended that the said several certificates shall, from and 
''or the day on which this Act shall commence and take effect, Iw transmit tcnl to the 
•®^8trar General at Sydney to bo registered in his office, and not in the oflice of the 
^pstrar of the Supremo Court, of New Soutli Wales : Bo it eimcted. That from and 
'fe the day on wnich this Act shall commence and take effwt the certifi(«tes or 
^isters of all marriages, births, baptisms, and burials by the said recited Acts required 
' be transmitted to and registered in the office of the Registrar of the Supreme Court 

New South Wales shall be transmitted to and registered in the ofilcc of the Regis- 
*J? General at Sydney, with the exception of such marriages, births, baptisms, and 
^als as shall occur within the limita of the District of Port Phillip, and in all cases 
Burring within the said district of Port Phillip, sucli certificates or registers of 
irriages, births, baptisms, and burials shall bo transmitted to the Deputy Registrar of 
said district. 



SCHEDULES REFERRED TO. 



A. 

ai is to certify, that A.B., the wife of the within-named W.B., came before me, A.B., 
Fudge of the Supreme Court of New South Wales — (or before me, CD., Registrar 
>ncral of the Colony of New South Wales) — (or before me, E.F., a Commissioner 
pointed by the Supreme Court of New South Wales for taking Affidavits, not resident 
bhin ten miles of Sydney, and not being the person employed to prejwre the within 
sd, nor being a party thereto), and sho being by mo oxamin(*d ajmrt from lu'r said 
sband, acknowledged that the within instrument was executed by her, and tliat sho 
s acquainted with and understood the nature and effect thereof, and slie declared that 
) hftd executed tlie same freely and voluntarily without menace, force, or coercion, 
her on the part of her husband or any other person. Witness my liand and seal at 
the day of 18 

CD. (l.8.) 

Judge, Registrar, or Commissioner, as the case may bo. 

N.B. — Where the acknowledgment is not by a married woman it will extend only to 
B fact of execution, and that the party knew the nature and effect of tho instrument, 
d the above form must be altered accordingly, and where tho acknowledgment is taken 
fore a Judge, the Registrar, or a Commissioner, the aboyo form must be adapted 
x>rdingl7. « 
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B. 

Table of Fees to he taken under this Act. 



B. i 



1. For receiving every will, or certified copy, or memorial of any deed for regis- 
tration, including verifying the same, and endorsement of receipt on original 

deed ... ... ••• ••• ••• ••• , *" i j" 

2. For every acknowledgment before whomsoever made, and whether already 
made or to be thereafter made ... ... ••• ••• ••• ••• ... 10 

8. For the enrolment of every grant of land hereafter issued under the Seal of 

this Colony where the quantity granted shall not exceed SO acres 5 

4. For ditto where the quantity shall be over 50 but not imder 300 acres ... 7 6 
6. For ditto where the quantity shall exceed 300 acres ... ... 10 

6. For every search of copy of any deed, or of any memorial of any deed or 
will of one property ... ... ... ... ... .•• 2 6 

7. For every search for any copy of any grant of land ... ... ... ... 2 6 

8. For every examined copy of memorial or of any deed not exceeding six folios 5 

9. For every f oho of 90 words exceeding six folios ... ... ... 8 

10. For every extract from any memorial, will, or other writing per foUo ... 8 

11. For receiving and noting every will deposited for safe custody ... ...5 

12. For every examined copy of deed of public company or charter of incor- 

poration per foho ... ... ... ... ... ... ... ^ ° 

13. 1 or every search for will ... ... ... ... ... ... 1 ^ 

14. For every search for copy of deed of settlement of public company or charter 

of incorporation ... ... ... ... ... ... ... ••. ... 1 w 

' 15. For every search for certificates of marriages, births, or baptisms, or burials 1 
16. For every copy of such certificate ... ... ... ... 1 ^ 



20 Vic. No. 27. An Act for transferring to the Registrar General tlie 
duties of the Chief' Clerk of the Supreme Court as Registrar of 
Deeds and other Instruments. [11th March, 1857.] 

Preamble. Whebeas it is expedient to transfer to the Q-eneral Registry for New South Wales all 

Instruments heretofore registered, recorded, or deposited in the Registry Office attacW 
to the Supreme Court, and to vest in the Registrar General the custody thereof, and 
the registration, recording, and depositing of like Instruments in future : Be it there- 
fore enacted by the Queen's Most Excellent Majesty, by and with the advice and consent 
of the Legislative Council and Legislative Assembly of New South Wales in Parliament 
assembled, and by the authority of the same, as follows : — 
All Instruments, !• I^pon a day to be fixed by the GK)vemor, of which fourteen days previous notice 
&c., in Supreme shall be pubhshed in the Qovernment Oazette, the officer then by law charged with the 
Offi'*S^«*'^ . custody of rnstruments theretofore registered, enrolled, or deposited in the Registiy 
tra^erred to Office attached to the Supreme Court, shall deUver up, and the Registrar General shall 
Begistnu: . take possession of the said office, and all the said Instruments of whatsoever kind, and 

General all indexes, books, documents, and writings in the custody of the said officer relating 

thereto. 
All duties of 2. Upon and from the same day all the duties now by law imposed upon, and all the 

Jegristo^tiob, powers and authorities then vested in the said officer as such, shall be transferred to and 
the'ReJi^tf **" imposed upon and vested in the Registrar General, and the hke fees may be taken by 
QencHtS. liim for performing the said duties as may now by law be taken for the performance 

thereof. 

^Begistrar 3. It shall be lawful for the Registrar General, with the sanction of the Governor, to 

"■General may appoint a Deputy or Deputies, whose acts, with respect to all the duties aforesaid, shall 

^^ty,^c. ^^^^ *^^® ^^® ^^^° *^^ effect as if done by the Registrar General. 

Commissioiiers 4. Every Commissioner of the Supreme Court for taking Affidavits (not residing vrithin 

o* AflBdavitB may fiye miles of the city of Sydney) shall have power to take acknowledgments of married 

lei^nentB^^c. "^^men and others, and verifications of copies of Deeds, and other Instruments requiring 

* verification, and may receive to his own use the fees now by law payable in that behalf. 

24 Yic. No. 7. An Act to further amend the Law relative to the Regis- 
tration of Deeds affecting Eeal Estate. [20th March, 1861.] 

PreamUe. Wheeeas by section eighteen of the Act twenty-second Victoria, number one, it was 

enacted that no instrument thereafter executed and registered imder the provisions of 
22 Vic. No. 1, any Act in force for the [Registration of Deeds should lose any priority to which it 
B. 18. would be entitled by virtue of such registration by reason only of bad faith in the con- 

veying party if the party beneficially tfSdng imder such instrument acted bond fide, and 
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• 

there was a Taluable eonridention for the aune pud or pTen: And when«» it U 
expedient to extend the nid proriHons of the nid Act mm hemn prorided : Be it there- 
fore enacted bj the Queen's Most Excellent M«je«tT, h\ sod with the advice and 
consent of the LegislatiTe Council and LegidatiTe Assemblj of Nev S)uth Wales in 
I^arliamcnt assembled, and bj the authority of the same, as foUovs : — 

1. No instrument executed prior to the commencement of the said ht^nrinbefore- Deed* registered 
Bientioned Act, and registered at any time under the provisions of anj Act in force for ^^ ^Z^t^^^m 
^e Registration of De^, shall lose or be deemed to haTe lost anj prioritT to which it fi^kicHr bj mste 
^ould be entitled hj Tirtue of such registration, bj reason onlj of hid laitL in the con- jUes or cootij. 
keying party, if the party beneficially taking under such instrument acted homdfide^ and W V^^- 
^ere was a valuable consideration for the same paid or given : Provided that nothing Execpt whcrs 
perein shall extend to any case where an adverse title has been established by the 2*SSfcedby 
jadgment of any competent Court, or shall hereafter be established by any su<^ judgment of 
iiidgment in any action or suit now pending, or which shall be commenced within twelve Court. 
^nths after the passing hereof. (*) 



RESIDUES OF TESTATORS. 

^ 6. IV and 1 W. IV c 40. (*) An Act for making better provision 
for the disposal of the undisposed of residues of the effects of 
Testators. [4 August, 1834.] 

•VhEREAS testators by their wills frequently appoint executors, without making y^^ \\sxi, Sm- 
y express disposition of the residue of their personal estate : And whereas executors ton deemed to 
appointed become by law entitled to the whole residue of such personal estate ; and ^ ^""^^^uTia 
arts of Equity have so far followed the law as to hold such executors to be entitled toMw*rSidue 
retain such residue for their own use, unless it appears to have been their testator's under the Sta- 
cntion to exclude them from the beneficial interest therein, in which case they are ^^^ ^ Dbtribu- 
d to be trustees for the person or persons (if any) who would bo entitled to such otherwise** 
%te under the Statute of Distributions, if the testator has died intestate : And directed by will 
crcas it ;s desirable that the law should be extended in that respect" : Be it there- 
e enacted by the King's Most Excellent Majesty, by and with the advice and consent 
the Lords Spiritual and Temporal and Commons in this present Parliament 
ombled, and by the authority of the same. That when any person shall die, after the 
t day of September next after the passing of this Act, having by his or her will, or 
T codicil or cpdicils thereto, appointed any person or persons to be his or her executor 
executors, such executor or executors shall be deemed by Courts of Equity to be 
rustee or trustees for the person or persons (if any) who would be entitled to the 
ate under the Statute of Distributions, in respect of any residue not expressly 
posed of, unless it shall appear by the will or any codicil thereto that the person or 
■sons so appointed executor or executors was or were intended to take such residue 
leficially. 

2. Provided also, and be it further enacted. That nothing herein contained shall rights <rf Seen- 
set or prejudice any right to which any executor, if this Act had not been passed, tors where no 
jild have been entitled, in cases where there is not any person who would be entitled person entitled 
the testator's estate under the Statute of Distributions, in respect of any residue not ^ ^* wridns. 
pressly disposed of. 



REVEKSIONARY INTERESTS IN PERSONALTY. 

(See Married Women,) 



t 



*) Adopted by 5 W. IV No. 8. 

[^ A married woman sold at auction property of which she was seised in foe, but 
^ settled to her separate use ; but l^fore the completion of the purchase she sold the 
ne property to others, who, though having notice of the previous sale, obtained from 
r a conveyance, with the statutory acknowledgment, and registered it before tlio 
^stration of the first contract of sale. In a suit by the first purchasers for the 
$cific performance of their contract, and praying also that the latter purchattors 
>uld be declared trustees for them, the bill was msmissed with costs. Fiizpatrick 
others Y. Barker if others^ 12, S. C. B., Eq., 83. 
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REVERSIONS (STATUTE OF). 

32 Hen. 8, c. 34. Concerning Grantees of Reversions,"to take advantage 
of the Conditions to be performed by the' Lessees. [1540.] 

Bb it enacted, That as well all and every person or persons and bodies politic, their 
heirs, successors, and hssigns, which have or shall have any gift or grant of our said 
soYorcign lord by his letters patent of any lordships, manors, tenements, rents, parsonages, 
tithes, portions, or any other hereditaments, or of any rcTcrsion or reversions of the 
same, which did belong or appertain to any of the said monasteries and other religious 
and ecclesiastical houses, dissolved, suppressed, relinquished, forfeited, or by any other 
means come to the King's hands, since the said fourth day of February, the seven and 
twentieth year of his most noble reign, or which at any time heretofore did belong or 
appertain to any other person or persons, and after came to the hands of our said 
sovereign lord, as also ^11 other ' persons being grantees or assigneesj to or by our said 
Sovereign Lord the King or to or by any other person or persons than the King's high- 
ness and the heirs, executors, successors, and assigns of every of them, shall and mj 
have and enjoy like advantages against the lessees, their executors, administrators, and 
assigns, by entry for nonpayment of the rent, or for doing of waste or other forfeiture ; 
and also shall and may have and enjoy all and every such like and the same adyantsge, 
benefit, and remedies by action only, for not performing of other conditions, covenants, 
or agreements, contained and expressed in the indentures of their said leases, demises, 
or grants, against all and every the said lessees and farmers and grantees, their execa- 
tors, administrators, and assigns, as the said lessors or grantors themselves or their heirs 
or successors ought, should, or might have liad and enjoyed, at any time or times, in 
like manner and form as if the reversion of such lands, tenements, or hereditaments had 
not come to the hands of our said sovereign lord, or as our said sovereign lord, his hein 
and successors, should or might have had and enjoyed in certain cases by virtue of the 
Act made at the first Session of this present Parliament, if no such grant by letters , 
patent had been made by His Highness. 

2. Moreover, That all farmers, lessees, and grantees of lordships, manors, lands, tene- 
ments, rents, parsonages, tithes, portions, or any other hereditaments 'for term of years, 
life or lives, their executors, administrators, and assigns, shall and may liave like action, 
advantage, and remedy against all and every person and persons, and bodies politic, their 
heirs, successors, and assigns, which have or shall have any gift or grant of the King our 
sovereign lord, or of any other person or persons, of the reversion of the same manors, loDJSi 
tenements, and other hereditaments so letten, or any parcel thereof, for any condition, 
covenant, or agreement contained or expressed in the indentures of their lease and leases, 
as the same lessees or any of them might and should have had against the said lessors 
and grantors, their heirs and successors ; all benefits and advantages of recoveries in value 
by reason of any warranty in deed or in law by voucher or otherwiseonly excepted. 



SOCAGE TENURE. 

12 Car. II. c. 24. An Act for taking away tha Courts of Ward and Liveries, 
and Tenures in Capite, and by Knights-Service and Purveyance, and 
for settling a Ee venue upon his Majesty in lieu thereof. [1()60.] 

IV. And be it further enacted, &c., That all Tenures hereafter to be created by the 
King's Majesty, his heirs or successors, upon any gifts or grants of any manors, lands, 
tenements, or hereditaments, of any estate of inheritance at the Common Law, shall be 
^**"*®**™™®'' in free and common Socage, and shall be adjudged to bo in free and common Socage only, 
^^* and not by Knights -Service or in Cc^pite, and shall be discharged of all Wardship, Value 

and Forfeiture of Marriage, Livery, Primer Seisin, OusterUmaint Aide pur fair fit 
Chivalier and pur file marrier ; any Law, Statute, or Beserration to the contrary 
thereof in any wise notwithstanding. 



All tenuren to 
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SUPKEME COUKT. 

(Extract from 9 Geo. IV c. 83.) 

Supreme Courts ^^' And be it further enacted, That the Supreme Courts respectively shall be Courts 
to have ecclesias- of Ecclesiastical Jurisdiction, and shall have full power and authority to administer and 
tical Jurisdiction, execute, within New South Wales and Van Diemen's Land, and the dependencies thereof 
respectively, such ecclesiastical jurisdiction and authority as hath been or shall be com- 
mitted to the said Supreme Courts respectively by His Majesty's said charters or letters 
patent so issued or to be issued as aforesaid ; provided tlnkt in all oases where tiiA 
executor or executors of any will upon being duly cited shall refuse or neglect to take 
out probate, or where the next of kin shall be absent, and tht effects of the dcoeaMd 



TITLES TO L-\XD. i?i 

^all appear to the said Courts refpefriTelr to V< eTyosei a=,.i I.ArIe to rote, i: »ri!l 

DO lawful to tlienid Courts re*ivo:iTelT to a^^:*::«. r.s^ -xn .1 e-^-ix. w-t : :.^ Re ~*-rar. or o: r* r 

»_?. • . • • ._> _. ..'_ "- _• 




wch cases, or speciaUr in anj case, hx the said C\;ur:s rwreviiTelr. in k4l>^-c of ihe 
'^ody, control, or disposal thereof. ' 

TITLES TO LAND. ^^^ ^' ^ ^' • ^y - '^ y 

22 Vic. No. 1. An Act to remove certain did^oulties adfectiugr Titles to 

Land. [30th June. K<oS.] 

*^HKHSA8 from Tarious causes nianj diiBouIcio:^ exi>t aff toting the U-cal titio to Land rrvamUe. 
Jl this Colony or the establisliment of th<.» same in eTidonci\ for the rv^moval of uhioh 
wfflculties it 13 expedient to make the several prv^T:>ious horviiiaftor iXMitaimd : lie it 
•^^f^efore enacted by the Queen's Most Exeelleiit Majesty, by and with the adviv.v and 
J[>n8ent of the Legislatiye Council and Lejrl>Litive Assembly of Xi w South Wales, in 
"*rliament assembltHl, and by the authority of the same as follows : — 

\ In CTcry case where, before the comiUv'iieement of this Aet. any jH'rst^n si-izixl of. or tVrtmIn infmina 
**^tled to land in fee, or entitled to hare a Cr^mn prant thenvf* made to him iu fi-e. I'"*^**>»*^* *" '«•• 
J"^^ hare sold and have conveyed or contraoti-d to eonvey tiie same land to the jHirty 
f^UXjhasing, such party shall be deemed as ag:lin^t the vendor, his luir? and assijrns, to 
r*^e taken or to be entitled to (as the ease may Ih') an e>t:ite in fiv in the ^!Ulu' lanil, 
^Mitlistanding the absence of any words of iuheritanei* in the instrument of i\»nveyanee 
** Contract, as the case may be, unless a eontrarj- intention shall a]>]H*nr by Mieh instni- 
r^^Htor otherwise: Provided that this si'et ion shall not deft^t any ejoetmrnt or suit 
^^'W pending or brought within sixmoiitlis after the i\)mmeneeinent of this Aet. nor pn'ju- 
^Ce the title of any person now in possession of the land and claiming under sueh vendt»r. 
I ^. It shall not hereafter be necessark* for any Sheriff to make an aetual seizure* of 8*le« of land bj 
^l^d imder any writ in order to authorize a sile thenof. but instead t>f sueh sei/urv»he *****'!*• 
^^Udl cause notice of the writ and of the intendi d day and ])huv of sale and tho 
^rticulars of tjio propt^rty to be published in sueh mannor a^j the Judges of tho 
^^tiprcme Courier the Judge at Moreton Bay, if the land bt» in that (tistriet,\8hall from 
'^ime to time direct. And the publication of such notice shall be eiiuivalont to an 
Mjtual levy by him on the land indicated by such notice. 

S. Every deed of sale heretofore or hert»after exwuttxl bv any Sheriff of the lantl of a jy***\l^' ***• ^'^ 
iudg&ent debtor, or of thcright, .title, and inten'st, of sueh debtor to and in any laiul, ^^^ ' 
^hall be jpr*m4 yjarcftf evidence of the existence of a valid judgment ami writ to 8uni>ort 
^ levy by such Sheriff on the land, and of the fact of a levy having been duly made on 
Buch land, if stated in the deed, or of such notice as afort\said having been duly ))ul)- 
lished, if that fiact be so stated : And no sucli deed shall be det^nunl invalid by reason 
only of non-registration within one calendar month as now preseribt'd by law. 

4. No Crown grant of land heretofore issutnl, and no deed in which the deseription For romodyof • 
of tho land corresponds with that contained in such grant shall be void for want of l«wu**'*w»t <lo- 
certainty in such description, in any case where* the Governor shnll, after the eommrnee- J^JJ^Vy,""* " . 
mentofthis Act, by an instrument in writing under his hand and the seal of the 

Colony, describe with sufRcient certainty the land intended to liavo been eomj)riHed in 
such grant j but in every sucli case tlie land so described as last aforesaid shall bo 
taken to be the land described in tho grant and in every siu'h deed as aforesaid, and to 
have been granted and conveyed therobvro8j)ectively. 

5. Provided always tliat nothing in tiic preceding secstion sliall ])rejudico any j)erson l*rovi«o to pro- 
now in possession of the land or any part therc'of cliiiming tulvtjrsely to tho grant i«e, bin tcot jubBojiuwt 
heirs or assigns, or shall affect any grant of tho same land, or any nart thereof isHued {[dvorNe holdort. 
by the Crown subsequently to tho first grant, or any title to llio land claimod under 

such subsequeikt grant. 

6. No such instrument shall bo signed unless tho intention I'O make and sign tho New doiorli>tton 
same shall have been notified under tlie liand of the Secretary for Lands und l»ubli« j^,*** *^^"^^*^ 
Works by three separate publicaiionH in tho (Jovfirnment (inzflUc, and in some newH- 

paper circulating in the district in which the land is Hitimted, three monthH at the Imitt 
before tho time of such signing, oimtaining therein tlie name of the f^mntee and of tho 
party applying for such instrument, and the description in the grunt as well ait that 
proposed to be substituted : And every such instrument idiall be countersigned by «ucU 
Secretary and enrolled in the ofBco for tho regiHtiyition of deedii. 

7. The like proceedings may be taken in rcMp'ot of any Crown grant heretoforo or Tlis Uk« pro* 
hereafter issued in whicn there shall bo any misnomer of the gmnU'tf or miitdeiioriptian vJ«toni in c" 
of the land granted, and in evi^ casowliere an inNtmmttnt in writing shall )mvA hmn so twrni^ 
ligned and enrolled m aforcioid, itating therein tho matteri intended to bo corrected, 
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and the name or description substituted or intended so to be, sucli name or description 
shall be taken to have been inserted originally in the grant and in every deed containing 
the erroneous name or description, and such grant and eyery such deed shall operate and 
be construed accordingly. 

8. Any such instrument as aforesaid may be by separate 'writing or be indorsed 
on the grant to which it relates : And it shall be sufficient in any suit or action for tb 
party adducing any such instrument to prove its enrolment without shoving complianoe 
with any other provision of the preceding section. 

9. For anv of the purposes contemplated by the five last preceding sections or any of 
them, it shall be lawful for the Ck)vemor to cause inquiry to be made, if he shall see fit 
so to do, as to the interests of any person who may be affected, or who shall represent 
that he will be affected by any proposed new description or correction of any enrw m 
aforesaid before the Commissioners for Claims to Q-rants of Land appointed under the 
Acts in that behalf, and to refer accordingly any application for any such instrument as 
aforesaid, and any claim or caveat in opposition thereto, for the report thereupon of sudi 
Commissioners, at the cost of the party or parties, as in the case of persons applying for 
or entering a caveat against the issue of a grant ; and such Commissioners shall thereupon 
have power to summon and examine the parties and all witnesses where evidence may 
be deemed necessary, and to report to the Governor upon the matters as fully and in 
the same manner as upon an inquiry authorized in terms by the said Acts. 

10. No title to land shall be held bad, either at law or in equity, by reason of the 
breach or non-performance of any condition contained in the Crown grant of such land, 
in any case where it shall appear by any Proclamation, or by writing under the hand of 
the Governor, countersigned by the Secretary for Lands and PubUc Works, that no 
proceedings will be at any time taken on behalf of the Crown for avoiding the grant 
by reason of such breach or non-performance. And every such Proclamation may be 
in general terms applying to all conditions, or may be limited to conditions of particnlar 
classes or a particular class of cases only. 

11. In every case where, before the commencement of this Act, any Crown grant of 
land has been issued containing a proviso purporting to reserve or hold harmless the 
rights of all parties other than the grantee, such proviso shall, as against every bond 
fide purchaser or mortgagee for valuable consideration (whether before or after the 
passing of this Act) without actual notice of some adverse claim, and against all persons 
claiming under such purchaser or mortgagiee be inoperative and void, unless the benefit 
of such proviso be sought by some suit or proceeding now pending, or commenced 
within three years, or (where the grant has issued during the last three years) within 
five years after the commencement of this Act. 

12. In all other cases of land heretofore granted, and now in the possession of the grantee, 
his heirs, or assigns, the rights of all parties claiming adversely to such grantee, by 
matter, before the date of the grant, shall, as against evei^ bond fide purchaser or mort- 
gagee for valuable consideration, without actual notice of the adverse claim, and against 
all persons claiming under such purchaser or mortgagee, be barred and extinguished, 
both at law and in equity, unless some suit or proceeding to establish or enforce those 
rights be now pending, or shall be commenced within three years, or (where the grant hUL . 
issued during the last three years) within five years after the commencement of this Ad;. .^. 

13. In every case of land hereafter granted by the Crown, the rights of all parties 
claiming the same land adversely to the grantee, by matter, before the date of the , 
grant shall, as against every bond fide purchaser or mortgagee, for valuable consi- 
deration, without actual notice of the adverse claim, and against all persons claiming 
under such purchaser or mortgagee, be barred and extinguished, both at law and in 
equity (whether there be such a proviso or reservation as aforesaid in the grant or not), 
imless somd suit or proceeding to establish or enforce the same rights be commenced 
within five years after the grantee, his heirs or assigns, shall have been in occupation of 
the land imder such grant. 

14. Every promise heretofore made by any Governor of this Colony of a grant of 
land in fee to any person shall (except as against the Crown) be deemed to hare con- 
ferred upon him an interest in such land, devisable by will, or alienable by contract, ^ 
like manner as Equitable Estates in land are devisable or alienable. And every Buch 
promise may be evidenced by any Proclamation, or by writing under the hand of the 
Governor or Colonial Secretary, or by recital or statement in any Crown grant : Pi** 
vided that this section shall not defeat any ejectment or suit now pending or com* 
menced within six months after the commencement of this Act, nor shall prejudice or 
affect the title of any person in possession of the land under any Crown grant, or 
claiming adversely to the person first referred to, his heirs or assigns. (*'^) 

Q"^) SembUy a promisee of a grant from the Crown has an equitable interest in the 
subject of the grant. Bucknell v. Manny 2, S. C. R., 1. See also. Doe dem AspinwaUy* 
Osborne y S. C, January, 1848, as to operations of a conveyance of such an interest vf 
estoppel J also Spencer y. (?ray, S. C, September, 1848. 
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15. No Crown grant of land heretofore issued sliaU be inyalidated or impeached by OnntM I'^'d ii 
ttspn that the same was not made in pursuance or consideration of any sale, or was in SKnol*6 uid 
lonuftnce of a promise made on behalf of one of Her Majesty'^ Royal predecessors, Vic, c SO. 

Ad not on behailf of Her Majesty, anything in the Act of Parliament passed for regu- 
itins the sale of waste Crown lands m these Colonies notwithstanding— or that the 
ak (in cases of sale) may have been in some manner or to some person not authorized 
^jthitAot. 

16. For the protection of purchasers and morteagecs under Crown debtors or I^nds of dsbtort 
•oeoimtftnts to the Crown, be it enacted, tliat it shall bo lawful at any time for t)ie {!^ theQ^mBi* 
^Tiditor General to take and pass the accounts of any such debtor or accountant, and 

ipon satisfaction thereof to certify the same under his hand, and thereupon it shall be 
^wful for the GoTemor, if he shall see fit so to do, by writing under liis hand, eountcr- 
iped by the Colonial Secretary or Colonial Treasurer, to release all or any of the lands 
f Buch debtor or accountant in respect of all claims of the Crown against him up to 
hedateof such release ; and every such release shall have the effect of an absolute discharge 
^ all the then lands of such debtor or accountant, or of the particular lands spei*ific<l, 
>tiie case may be, in the hands of any bond fide purchaser or mortgagee in n>spect of 
Boh daims. 

17. No registration of any instrument under any Act now or heretofore in force for Mistakes In 
be registration of deeds, or intended to be in pursuance of any such Act, shall be '•If***'****''*' 
Seated or made ineffectual by reason of any omission, misdescription, or error in any 

^ where the identity of the instrument in evidence with the one alleged to have 
^on registered is estaolished, and the substantial requirements of the Act liave been 
>ttplied with. 

18. No instrument hereafter executed and registered under the provisions of any R«jrlster«d desd, 
ct in force for the registration of deeds, shall lose any priority to which it would ^yul^Lart?*' 
^ entitled by virtue of such registration, by reason only of bad faith in the conveying * i*'v. 
^y, if the party beneficially taking under such instrument acted bond fide, and there 

u a yaluablo consideration tor the same paid or given. (*) 

19. Livery of seizin shall not be deemed to have been necessary to give effect to any Want of livery 
^ffment executed before the third day of January, one thousand eight hundred and ^ ^^^ 
'^-two, but every such feoffment shall be taken to liave operated in the same manner 

^ue same would have done in case there had been livery of seizin in the most valid 
^' Provided that nothing in this section shall make any such feoffment operate 
* tortious conveyance, or shall prejudice or affect the title of any iwrson now in 
''^on of land the subject of any such feoffment, and claimed adTcrsely to the 
Ijfee, his heirs, or assigns. 

H). Every deed affecting or intended to affect land in this Colony which shall have luformal ao- 
^ executed by any married woman or tenant in tail, and which purports to have onXedsf"****** 
^ acknowledged by such woman or tenant before some person liaving autliority in 
t behalf, shall be valid and effectual in its intended operation to all intents and 
poses, notwithstanding tliat the acknowledgment indorsed on such deed may not 
® been taken or certified in due form. 

1. Every acknowledgment heretofore or hereafter made by any married woman Certain ae- 
ther person, taken before and certified by any Judge, Chief Magistrate of any City or £* bar doweJ"** 
^ or any Commissioner of the Supreme Court 01 this Colony for taking acknow- &c. provided for. 
Sments or affidavits (or which shall purport to be so taken and certified), in any 
^ of Her Majesty's Dominions, and -vniother the certificate be under seal or not, sliafl 
^ valid and effectual as if the some hod been in this Colony taken before and certified 
lue form by a Judge of the Supreme Court of Now South Wales. — And the like with 
)ect to acknowledgments made and certified in any Foreign Country before and 
any British Consul or Vice-Consul, or purporting so to be. 

'2. In all cases where a married man has conveyed or shall convey any land, eitlier Dower barred 
olutcly or by way of mortgage, a deed now or hereafter duly executed and ^j m5 a pli«ty 
nowledged by his wife, if such acknowledgment be duly certified, shall be operative to deed. ^^^ 
Nur her contingent right to dower, although her husband be not a party to sucn deed. 

" - - . ■ - ■ — - — — ■- -■ - — 

hnhley that previously to the passing of this Act a mere promise of land made by 

Crown was not considered to confer any devisable interest on the person to whom 

1 promise was made. lEosking y. Terry ^ before the Privy Coimcil on appeal, reported 

, S. u. R., App. 17. 

., heir of B., promisee of grant from the Crown, obtained grant after B's death. 

/, that he was not trustee of the lands for B's creditors. Meld, that the Crown is 

bound to issue grant to heir, and that A. took solely by favour of the Crown. 

if no hen for improvements by administrator, who was in possession as supposed 

before A. Hillaa v. Maffoveran, 2, S. C. K., 82 and 60. 

I to wliat estate will pass under a devise of a promisee's interest ; see Norton and 

^s y. Hosking and another, 6, S. C. E., p. 87. 

) See 24 Yic. No. 7, ante, p. 140, tit. <' Begistration of Deeds." 
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23. All persons paying money to Trustees entitled to receive the same shall be 
exonerated from liability in respect lo the non-application or mis-application of such 
money, unless such liability was expressly retained Or imposed by the instmment 
creating the trust : Provided that nothing in this section shall protect any penoa 
colluding with any Trustee in a fraud or breach of trust, or any person claiming under 
him, unless such last-mentioned person be a purchaser or mortgagee, for valuable con* 
sideration and without notice of tne fraud or breach of trust. 

24. Where the amount of principal and interest due on any mortgage shall be paid 
into the Supreme Court by any mortgagor under the provisions of the " Trustee Act of 
1852," and the same shall afterwards be paid by virtue of an Order of the Court to tbi. 
person mentioned in such order, such payment shall operate as a re-conveyance of tli 
land comprised in such mortgage to the person who shall at the time of such paymeni 
be entitled to the equity of redemption thereof : Provided that such order be registered 
in the office of the Registrar of Deeds before such payment shall take effect. 

25. A covenant or imdertaking, whether now or hereafter entered into, to produce to 
any purchaser, lessee, or mortgagee of land or his assigns any deed of or relating to mh 
land shall be satisfied by a deposit of the deed permanently in the ofBce of tk 
Registrar of Deeds, who sliall give a receipt for and keep in his office a^list of all deeds 
so deposited, and shall permit any person, on payment of the proper fees, to inspect 
and obtain copies of every such deed. 

26. In all cases where two or more persons shall have died under circumstances 
rendering it uncertain which of them survived the deaths, shall, for all purposes 
affecting the title of land, be presumed to have taken place in order of seniority, and 
the younger be deemed to have survived the elder. 

27. This Act shall commence on the first day of July next, and may be cited for all 
purposes as " The Titles to Land Act of 1858." 
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24 Vic. No. 3. An Act to amend the " Titles to Land Act of 1858," and 
to legalize certain Signatures thereunder. [9th November, I860.] 

Whbbbab by the " Titles to Land Act of 1858" the signature of the Secretary for Lands 
and Public Works is required for certain purposes of the said Act : And whereas the 
Department of Lands and Public Works then in existence has since been divided and there. • 
is now a separate Minister for Lands, and it is expedient that his signature should be 
sufficient for such purposes, and that validity be given to the signature of the said 
Minister in certain cases under the said Act since the said division : Be it therefore 
enacted and declared by the Queen's Most Excellent 'Majesty, by and with the adfioe 
and consent of tlie Legislative Council and Legislative Assembly of New South Wales, 
in Parliament assembled, and by the authority of the same as follows : — 

1. The intention required by the sixth section of the said recited Act to be notified 
in the Gazette under the hand of the Secretary for Lands and Public Works, and the 
instrument required by the same section to be countersigned by such Secretary may 
hereafter in all cases within the purview of the said enactment be under the hand of 
or countersigned by the Minister for Lands. 

2. In all like cases under the said Act- in which since such division of the said 
Department the notification shall have been under the hand of the Minister for Lands, 
or the instrument shall have been countersigned by such Minister, the provisions of the 
said Act shall be deemed to have been fully and lawfully complied with in those 
particulars respectively. 

3. This Act shall be styled and may be cited §,s the " Titles to Land Act Amendment 
Act of 1860." 
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13 Vic. No. 19. An Act to authorize the investment of Trust Money. 

[6th September, 1849.] 

Whbbeas it is desirable to provide for the investment of Trust Moneys : Be it ther^ 
fore enacted by His Excellency the Governor of New South Wales, with the advice ana 
Trust moneys consent of the Legislative Council thereof, That whenever any money shall have h^®^ 
may be invested borrowed by the Government of this Colony, and the debt created shall constitute » 
^^S?!?"**^* negotiable security by way of Debentures or otherwise, it shall be lawful for, but not 
incumbent upon, all Trustees, Executors, or Administrators, unless otherwise lawiuwy 
directed, to invest all trust moneys in their hands, or any part thereof, in the purchai* 
of such Debentures or other Government securitieB, and to renew such inTestment « 
often as it fhall be necessary. 
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ic No. 19. An Act to consolidate and amend the Laws relating to i^l^*"?!^*' 
he Conveyance and Transfer of Real and Personal Projierty vested in 
Mortgagees and Trustees. [2nd September, 1852.] 

IBAB an Act of Council wtm paMcd in the fifth Tear of the reign of Ilis late 5 w. 4 Ka . 
ty King William the Fourth, for adopting and applying amongst other Act* an 
I Parliament passed in the first year of the same reign, intituled, ** Am Act /or hq ^ ^^ i ^ 
ling the Laws reMpeetimg Contryamce* and Transfer* of Estates and Funds resttd ia 4 c. OOi 
tesand Mor^gageeSy and for enabling Courts of iquUp to give effect to their Decrees 
Irders in certain cases" : And whereas it is expedient that the provisions of the 
dopted Act should be enlarged : Be it therefore enacted by His Kxcellcnoy the 
nor of Kew South Wales, by and with the advice and consent of the Legislativa ^ 
al thereof, as^follows : — 

ill proceedings under the said Act commenced before the passing of this Act maj RepesIIng so 
oceeded with 'under the said adopted Act, or according to the provisions of this much of 
18 shall b© thought expedient, and, subject as aforesaid, so much of the said recited ^J™^.^5*^ 
! Council as adopts and applies the Act of Parliament above particularly men- g^jo^ts 11 Q. 4 
1 shall bo and the same is hereby repealed : Provided aliK-ays that the several Acts aiid 1 W. 4 c. 00. ' 
led by the said adopted Act shall not be revived. 

Ihe several words hereinafter named are herein used and applied in the manner Intarpretattoa ol 
fing respectively ; that is to say — Wnna 

Hie word " stock" shall mean any fund, annuity, or security transferable in books 
kept by any company or society established or to be established, or transferable 
by deed alone, or by deed accompanied by other formalities, and any share or 
interest therein. 
nbe word " seised" slmll be applicable to any vested estate for life or of a greater 

description, at law and in equity, in possession or in futurity, in any lands. 
rhe word '* possessed" shall be applicable to any vested estate less than a life estate, 

at law or in equity, in possession or in expectancy, in any lauds, 
rhe words "contingent right," as applied to lands, shall mean a contingent or 
executory interest, — a possibility coupled with an interest, whether the objwt of 
the gift or limitation of such interest or possibility be or be not aseertamod — 
also a right of entry, whether immediate or future, and whether vested or 
contingent. 
Hie words "convey" and "conveyance," applied to any person, shall mean the 
execution by such person of every necessary or suitable assurance for conveying 
or disposing to another lands whereof such person is seised or entitknl to a 
. contingent right, either for the whole estate of the person conveying or 
disposing, or for any less estate, together with the performan(M) of all lormali- 
ties required bylaw to the validity of such conveyance, including the acts to ho 
performed by married women and tenants in tail, in accordance with the pro- 
visions of the Act passed in the seventh year of the reign of Uer present 
Majesty, number sixteen, or under any future Act or enactments giving eiToct 
to conveyances by such persons as if flues with proclamations had been levied 
or common recoveries suffered, 
rhe words " assign" or " assignment" shall mean the execution and performance 
by a person of every necessary or suitat)lo deed or act for assigning, surrender- 
ing, or otherwise transferring lands of which such person is possessed, either 
for the whole estate of the person so possessed or for any less estate. 
1^0 word " transfer" shall mean the execution and performance of every deed and 
act by which a person entitled to stock can- transfer such stock from himself to 
another, 
^e word " trust" shall not mean tlxe duties incident to an estate conveyed by way 
of mortgage, but with this exception the words " trust" and " trustee" shall 
extend to and include implied and constructive trusts, and cases where the 
trustee has some beneficial estate or interest in the subject of the trust, and 
shall extend to and include the duties incident to the ofilce of personal roprc- 
sentative of a deceased person. 
ihe word " devisee" shall, in addition to its ordinary signification, mean the heir 
of a devisee and the devisee of an heir, and generally any person claiming an 
interest in the lands of a deceased person, not as heir of such deceased person, 
but by a title dependent solely upon the operation of the laws oonooming 
devise and descent. 
Che word " mortgage" shall bo applicable to every estate, interest, or property, in 
lands or persomd estate, which would in a Court of Equity be doemod merely 
a security for money. 
Qie word " lunatic" shuall mean " any person who shall hare been found to be a 
lunatic upon a oommiinnon of inquiry in tho nature of a writ d0 lunaiioQ 
irngmrewdo** 
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The expression " person of unsound mind" shall mean any person not an infant, 
who, not having been found to be a lunatic, shall be incapable from infirmity 
of mind to manage his own affairs. 

3. When any lunatic or person of unsound mind shall be seised or possessed of saj 
lands upon any trust or by way of mortgage, it shall be lawful for the Supreme Court 
to make an order that such lands be vested in such person or persons in such manner 
and for such estate as he shall direct ; and the order shall have the same effect as if t]ft 
trustee or mortgagee had been sane, and had duly executed a conyeyance or assignment 
of the lands in the same manner for the same estate. (^) 

4. When any limatic or person of imsound mind shall be entitled to any contingent 
right in any lands, upon any trust or by way of mortgage, it shall be lawful for the 
Supreme Court to make an order wholly releasing such lands from such contingent 
right, or disposing of the same to such person or persons as the said Court shall direct; 
and the order shall have the same effect as if the trustee or mortgagee had been eanef 
and had duly executed a deed so releasing or disposing of the contingent right. 

5. When any lunatic or person of unsound mind shall be solely entitled to anj stock 
or to any chose in action upon any trust or by vt^ay of mortgage, it shall be la^^ for 
the Supreme Court to make an order vesting in any person or persons the right to 
transfer such stock, or to receive the dividends or income thereof, or to sue for and 
recover such chose in action or any interest in respect thereof ; and when any person or 
persons shall be entitled jointly with any lunatic or person of unsound mind to any 
stock or chose in action upon any trust or by way of mortgage, it shall be lawful for the 
said Court to make an order Testing the right to transfer such stock, or to receire the 
dividends or income thereof, or to sue for and recover such chose in action or any 
interest in respect thereof either in such person or persons so jointly entitled as aforesaid, 
or in such last-mentioned person or persons, together with any other person or persons 
the said Court may appoint. 

6. When any stock shall be standing in the name of any deceased person whose 
personal representative is a lunatic or person of unsound mind, or when any chose in 
action shall be Tested in any lunatic or person of unsound mind as the personal repre- 
sentative of a deceased person, it shall be lawful for the Supreme Court to make an 
order vesting the right to transfer such stock, or to receive the dividends or income 
thereof, or to sue for 6,nd recover such chose in action or any interest in respect thereof, 
in any person or persons he may appoint. 

7. Where any infant shall be seised or possessed of any lands upon any trust or by 
way of mortgage, it shall be lawful for the Supreme Court to make an order vestine 
such lands in such person or persons in sucn manner and for such estate afi the said 
Court shall direct, and the order shall have the same effeot as if the infant trustee or 
mortgagee had been twenty-one years of age, and had duly executed a conveyance or 
assignment of the lands in the same manner for the same estete. (^) 

8. Where any infant shall be entitled to any contingent right in any lands upon any 
trust or by way of mortgage, it shall be lawful for the Supreme Court to make an order 
wholly releasing such lands from such contingent right or disposing of the same to 
such person or persons as the said Court shall direct ; and the order shall have the same 
effect as if the infant had been twenty-one years of age ; and had duly executed a deed 
so releasing or disposing of the contingent right. 

9. When any person solely seised or possessed of any lands upon any trust shall be 
out of the jurisdiction of the Supreme Court, or cannot be found, it shall be lawful for 
the said Court to make an order vesting such lands in such person or persons in such 
manner and for such estate as the said Court shall direct ; and the order shall hate 
the same effect as if the trustee had duly executed a conveyance or assignment of the 
lands in the same manner and for the same estate. P®) 

10. When any person or persons shall be seised or possessed of any lands jointly 
with a person out of the jurisdiction of the Supreme Court, or who cannot be found, it 
shall be lawful for the said Court to make an order vesting the lands in the person or 
persons so jointly seised or possessed, or in such last-mentioned person or persons 
together with any other person or persons, in such manner and for such estate as the 
said Court shall direct ; and the o«ier shall have the same effect as if the trustee out of 
the jurisdiction, or who cannot be found, had duly executed a conveyance or assignment 
of the lands in the same manner for the same estate. 

11. When any person solely entitled to a contingent right in any lands upon any trust 
shall be out of the jurisdiction of the Supreme Court, or cannot be foun^ it shall be 

(^) See a case where a vesting order was made by the Primary Judge, the vendors 
heir-at-law being an infant. JRe John Cahillj 1, S.C.R., Eq. 26. 

(39J This section appears to have been applied in granting (subject however to the 
Queen's rights and prerogatives) an order under which a pastoral lease was vested ifl 
the purchaser from the Crown Lessee in whose name the lease had issued after thd 
purchase. JEx parte RickeUon, 12, S.C.E., £q. 1. 
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for the said Court to make an order whollj releasing such lands from such con- 
right, or disposing of the same to such person or persons as the said Court shall 

and the order shall have the same effect as if the trustee had duly executed a 
mce so releasing or disposing of the contingent right. 

When any person jointly entitled with any other person or persons to a contingent 9°H'*i™*^ mak* 
1 any lands upon any trust sliall be out of the jurisdiction of the Supreme Court, ^^^ SwIiIiSi 
lot be found, itsliall be lawful for the said Court to make an order disponing of are Jointly 
ntingcnt right of the person out of the jurisdiction or who cannot be found, to entitled with 
P80n or persons so jointly entitled as aforesaid, or to such last-mentioned person jJjJJJi J^on of * 
(ons, together with any other person or persons ; and the order shall have the same the Court to a 
IS if the trustee out of the jurisdiction, or who cannot be found, had duly executed contlnpnt right 
Byance so releasing or disposing of the contingent right. *" lands. 

Where there shall hare been two or more persons jointly seised or possessed of When It ij w»- 
ids upon any trust, and it sliall be uncertain wliich of such trustees was the sur- JJJJjJjj tnurteet 
it sliall be lawful for the Supreme Court to make an order vesting such lands in ^^^s the survivor, 
erson or persons in such manner and for sucli estate as the said Court shall direct ; 
order snail have the same effect as if the survivor of such trustees had duly 
ed a conveyance or assignment of the lands in the same manner for the same 

♦ • 

Where any one or more person or persons shall have been seised or possessed of When it is un- 
tids upon any trust, and it shall not be known, as to the trustee last known to have ^Jj^J^JtltruBtw^ 
eised or possessed, whether he be living or dead, it shall be lawful for tlie Supreme be living or dead, 
to make an order vesting such lands in such person or persons in such manner and 
3h estate as the said Court shall direct ; and the order shall have the same effect as 
last trustee liad duly executed a conveyance or assignment of the lands in the 
nanner for the same estate. 

When any person seised of any lands upon any trust shall have died intestate as When trustee 
b lands without an heir, or shall have died and it shall not be known who is liis ^J without an 
p devisee, it shall be lawful for the Supreme Court to make an order vesting such 
in such person or persons in such manner and for such estate as the said Court 
lirect ; and the order shall liavo the same effect as if the heir or devisee of such 
3 had duly executed a conveyance of tlie lands in the same manner for the same 

When any lands are subject to a contingent right in an unborn person or class Contingent right 

3om persons who upon coming into existence would in respect thereof become jJuJJjJJ**"* 

or possessed of such lands upon any trust, it shall be lawtul for the Supremo 

to make an order which shall wholly release and discharge such lands from such 

gent right in such unborn person or class of unborn persons, or to make an order 

shall vest in any person or persons the estate or estates which such unborn per- 

>r class of unborn persons would, upon coming into existence, be seised or 

sed of in such lands. 

and 18 sections repealed by 17 Vic. No. 4, s. 2. See posf] 

When any person to whom any lands have been conveyed by way of mortgage Power to oonv^j 

lave died witliout having entered into the possession or into the receipt of the *" rtJS^Sl 

md profits thereof, and the money due in respect of such mortgage shall have "»*•«•• 

)aid to a person entitled to receive the same, or such last-mentioned person shall 

it to an order for the re-conveyance of such lands, then in any of the following 

t shall bo lawful for the Supreme Court to make an order vesting such lands in 

3orson or persons, in such manner and for such estate as the said Court shall 

; that is to say — 

Then an heir or devisee of such mortgagee shall be out of the jurisdiction of the 

Supreme Court or cannot bo found. 
Hion an heir or devisee of such mortgagee shall, upon a demand by a person 
entitled to require a conveyance of such lands, or a duly authorized agent of 
such last-mentioned person, have stated in writing that he will not convey tho 
same, or shall not convey the same for the space of twenty-eight days next 
after a proper deed for convoying such lands shall have been tendered to him 
by a person entitled, as aforesaid, or a duly authorized agent of such last- 
mentioned person. 
Hien it shall he uncertain wliich of several devisees of sucli mortgagee was tlie 

survivor, 
rhen it shall be uncertain as to tho survivor of several devisees of such mortgagee, 

or as to the heir of such mortgagee, whether he bo living or dead. 
Hicn such mortgagee shall have died intestate as to such lands, and without an 

heir, or shall liave died and it shall not be known who is his heir or devisee. 
bie order of the said Court made in any one of the foresoing cases shall have tho 
effect as if the heir or devisee or surviving devisee, as the case may be, had duly 
ed. a conyeyanoe or assignment of the lan£ in the same manner and for the same 
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20. In every case where the Supreme Court shall, under the provisions of this Act 
be enabled to make an order, having the effect of a conveyance or assignment of anj 
lands, or liaving the effect of a release or disposition of the contingent right of anj 
person bom or unborn, it shall also be lawful for the said Court, should it be deemed 
more convenient, to make an order appointing a person to convey or assign such lands, 
or release or dispose of such contingent right ; and the conveyance, or assignment, or 
release or disposition, of the person so appointed, shall, when in conformity with the 
terms of the order by which he is appointed, have the same effect, in conveying or 
assigning the lands, or releasing or disposing of the contingent right, as an order of the 
said. Court, would in the particular case have had under the provisions of this Act ; ancj 
in eveiy case where the Supreme Court shall, imder the provisions of this Act, be 
enabled to make an order vesting in any person or persons the right to transfer any 
stock transferable in the books of any company or society established or to bp established 
it shall also be lawful for the said Court, if it be deemed more convenient, to make jm 
order directing any officer of such company or society, at once to transfer or join in 
transferring the stock to the person or persons to be named in the order ; and this Act 
shhU be a full and complete indemnity and discliarge to all companies or societies; and 
their officers and servants, for all acts done or pennitted to be done pursuant thereto. 

21. When any person or persons shall be Jointly entitled with any person out of the 
jurisdiction of the Supreme Court, or who cannot be found, or concerning whom it shall 
be uncertain whether he bo Uving or dead, to any stock or chose in action upon any 
trust, it shall be lawf id for the said Court to make an order vesting the right to transfer 
such stock, or to receive the dividends or income thereof, or to sue for or recover gnch 
chose in action, or any interest in respect thereof, either in such person or peTBonssq 
jointly entitled as aforesaid, or in such last-mentiom^ person or persons together witli 
any person or persons the said Court may appoint ; and when any sole trustee of any 
stock or chose in action shall be out of the jurisdiction of the said Court, or cannot be 
found, or it shall be imcertain whether he be Hving or dead, it shall be lawful for the 
said Court to make an order vesting the right to transfer such stock, or^to receive the 
dividends or income thereof, or to sue for and recover such chose in action, or any 
interest in respect thereof, in any person or persons the said Court may appoint. 

22. Wliere any sole trustee of any stock or chose in action shall neglect or refuse to 
transfer such stock, or to receive the dividends or income thereof, or to sue for or 
recover such chose in action, or any interest in respect thereof, according to the direction 
of the person absolutely entitled thereto, for the space of twenty-eight days next after 
a request in writing for that purpose shall have been made to him by the person 
absolutely entitled thereto, it shall be lawful for the Supreme Court to make an order 
vesting the sole right to transfer such stock, or to receive the dividends or income thereof 
or to sue for and recover such cjiose in action, or any interest in respect thereof, in such 
person or persons as the said Court may appoint. 

23. Wliere any one of the trustees of any stock or chose in action shall neglect or 
refuse to transfer such stock, or to receive the dividends or incomes thereof, or to sue 
for or recover such chose in action, according to the directions of the person absolutdy 
entitled thereto, for the space of twenty-eight days next after the request in writing ioi 
that purpose shall have been made to him or her by such person, it shall be lawful for the 
Supreme Court to make an order vesting the right to transfer such stock, or. to receive the 
dividends or income thereof, or to sue for and recover such chose in action, in the pther 
trustee or trustees of the said stock or chose in action, or in any person or persons whom 
the said Court may appoint jointly with such other trustee or trustees. 

24. When any stocK shall be standing in the sole name of a deceased person, and his 
or her personal representatives shall be out of the jurisdiction of the Supreme Court, or 
cannot be found, or it shall be uncertain whether such personal representative be linng 
or dead, or such personal representative shall neglect or refuse to transfer such stock, or 
receive the dividends or income thereof, according to the direction of the person 
absolutely entitled thereto, for the space of twenty-eight days next after a request in 
writing for that purpose shall have been made to him by the person entitled as aforesaid, 
it shall be lawful for the said Court to make an order vesting the right to transfer such 
stock, or to receive the dividends or income thereof, in any person or persons whom the 
said Court may appoint. 

25. Where any order shall have been made under any of the provisions of tbis Act 
vesting the right to any stock in any person or persons appointed by the Supreme Court, 
such legal right shall vest accordingly, and thereupon the person or persons so appointed 
are hereby authorized and empowered to execute all deeds and powers of attorney, and 
to perform all acts relating to the transfer of such stock into his or their own name or 
names or otherwise, or relating to the receipt of the dividends thereof, toJ;he extent and 
in conformity with the terms of such order ; and all companies and associations whatever, 
and all persons, shall be equally bound and compellable to comply with the requisitions 
of such person or persons, so appointed as aforesaid, to the' extent and in conformity with 
the provision of such order as such companies, associations, or persons would have been 
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Ound and oompellablo to comply with tho requisitions of the person in -whose place 
vxch Appointment shall have been made, and shall be equally intloinnifled in compfvinfr 
^th the requisition of such person or persons so appointi»d as tlicy would hare been 
oideiunified in complying with the requisition of the person in whose place such 
appointment shall have been made; and after notice in writing of any such onler of the 
Baid Court concerning any stock shall hare been given, it shall not he lawful for any 
comjMmy or association whatever, or any person having received sucli notice, to act ujKm 
the requisition of the person in whoso phice an appointment shall have been made in 
toy matter wliatever r^ating to tho transfer of sucli stock or the payment of tho 
diyidends or produce thereof. 

26. Where any order shall have been made under the provisions of this Act, by the Effect of an order 
Supreme Court vesting the legal right to sue for or recover any chose in action or any vesting legal 
interest in respect thereof in any person or persons, such legal riglit slmll vest acconlingly, [JfaJj^lSn! *^^ 
wd thereupon it shall be la^i'ful for tho person or persons so appointed to cany on, 

cwMnence and prosecute in Ids or their own name or names, any action, suit, or other 
proceeding at law or in equity for the rccovorj- of sucli choso in action, in the same 
DJMmer in all respects as the person ih whoso place an appointment shall have been ma<lo 
could )iave sued for or recovered such clioso in action. 

27. When a decree shall have been made by the Supreme Court directing the sale of When a decree Is 
My lands for the payment of tho debts of a deceased person, every person seised or "^° ^tltot^ **' 
possessed of such lands, or entitled to a contingent right therein, as heir, or under the will paMnent of 
<tt8uch deceased debtor, shall bo deemed to be so seised or possessed or entitled, as the deW 

<*8o may be, uppn a trust i^iithin the meaning of this Act ; and the said Court is hereby 
*®Powered to make an order wholly discharging the contingent right, under the will of 
Sttcli deceased debtor, of any unborn person. 

28. Wliero any decree sliall be made by the Supreme Court for the specific p(»rfonn- Court to doclaro 
*^ce of a contract concerning any lands, or for the partition or exchange of any lands, or JlTSteea'of^a'iuls 
generally when any decree shall be made for the conveyance or assigimient of any lands, comprised in any 
*jther in cases arising out of the doctrine of election or otherwise, it shall be lawful for suit, and as to 
••he said Court to declare that any of the parties to the said suit wlierein such decree is pc^Jons unSorn. 
^ade are trustees of such lands or any part thereof, witliin the meaning of this Act, or 

^ declare concerning the interests of unborn persons who might claim under any jwrty 
^ tne said suit, or under the will or voluntary settlement of any person deceased who 
J^ during his lifetime a party to the contract or transactions coneeniing which such 
decree is made, that such interests of unborn persons are the interests of persons wlio 

P^^ coming into existence wovdd be trustees within tlie meaning of this Act, and there- 
JP°^ it shall be lawful for the said Court to make such order or orders as to the 
^fates, rights, and interests of such persons, born or unborn, as tlio said Court might 
^^er the provisions of this Act make concerning the estates, rights, and interests of 
^tees bom or unborn. 

^' It shall bo lawful for the Supreme Court to make declarations and give directions Power to make 
^^ming tho manner in which the right to any stock or chose in action vested under fu'^ri^ht^o^^ 
^ Provisions of tliis Act shall be exercised ; and thereupon the person or persons in transfer stock 

J^m such right shall be vested sliall be compellable to obey such directions and to be exercised. 
J*^rations by tho same process as that by wliich other orders under this Act arc 
*03xjed. 

^0. Whenever it shall be expedient to appoint a new trustee or new trustees, and it Power to Coiu^ 
^ bo found inexpedient, difficidt, or impracticable so to do without the assistance of JJi^i'nSiS^ew 
^ Supreme Court, it shall be lawful for the said Court to make an order appointing a trustees. 
W trustee or new trustees, either in substitution for or in addition to any existing 
^te© or trustees. -- t &te 

91. The person or persons who, upon the making of such order as last aforesaid, shall ^ h^ve the 

trustee or trustees, shall have all the same rights and powers as he or they would powers of trus- 
»Te had if appointed by decree in a sidt didy instituted. tees appointed 

32. It shall be lawful for tho said Court upon making any order for appointing a new power to Court 
u«tee or new trustees, either by the same or by any subsequent order, to direct that any to vest lands in 
nds subject to the trust shall vest in the person or persons who upon the appointment °®w trustees, 
lall be the trustee or trustees, for such estate as the Court shall direct j and such order 

lall have the same effeet as if the person or persons who before such order were the 
ustee or trustees (if any) had dvdy executed all proper conveyances and assignments 
such lands for such estate. 

33. It shall be lawful for the said Court upon making any order for appointing a new Power to Court 
ustee or new trustees, either by the same or by any subsequent order, to vest the right ^ ^**?*i'^^* ^ 
' call for a transfer of any stock subject to the trust, or to receive tho dividends or new trustees, 
com© thereof, or to sue for or recover any chose in action, subject to the trust, or any 

torost in respect thereof, in tho person or persons who upon the appointment shall b© 
le trustc© or trustees. 

34. Any such appointment by tho Court of now trustees, and any such conveyance, Old trustees not 
«ignmont, or transfer as aforesaid, shall operate no further or othorwise as a discharge ^^^^itt^f*^*^ 
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to any former or continuing trustee than an appointment of new trustees under any 
power for that purpose contained in any instrument would have done. 

35. That an order under any of the hereinbefore contained provisions, for the appoint- 
ment of a new trustee or trustees, or concerning any lands, stock, or chose in action 
subject to a trust, may be made upon the application of any person beneficially interested 
in such lands, stock, or chose in action, w-hether under disability or not, or upon the 
application of any person duly appointed as a trustee thereof, and that an order under 
any of the provisions hereinbefore contained concerning any lands, stock, or ehoeo in 
action subject to a mortgage, may be made on the application of any person beneficially 
interested in the equity of redemption, whether under disability or not, or of any person • 
interested in the moneys secured by such mortgage. 

36. When any person shall deem himself entitled to an order under any of the pjo- 
T^ions hereinbefore contained, from the said Court, it shall be la^'f ul for liim to eihiUt 
before the Master in Equity of the said Court a statement of the facts whereon such 
order is sought to be obtained, and adduce evidence in support thereof ; and if such 
evidence shall be satisfactory to the said Master, he shall, at the request of the peraoB 
adducing such evidence, give a certificate under his hand of the several material facts 
found by him to be true, and of his opinion that such a person is entitled to an order in 
the form set forth in such certificate. 

37. Any person who shall have obtained such certificate may apply by motion to the 
Supremo Court, for an order to the effect set forth in such certificate, or for such other 
as such person may deem himself entitled to upon the facts found by the Master. 

38. Any person or persons entitled in manner aforesaid to apply for an order from 
the said Court may, should he so think fit, present a petition in the first instance to tiie 
said Court for such order as he may deem himself entitled to, and may give evidence hy 
affidavit or otherwise in support of such petition before the said Court, and may serve sofk 
person or persons vrith notice of such petition as he may deem entitled to service thereof. 

39. Upon the hearing of any such motion or petition, it shall be lawful for the said 
Court, should it be deemed necessary, to direct a reference to the Master in Equity of the 
Court to inquire into any facts which require such an investigation, or it shall be lawful 
for the said Court to direct such motion or petition to stand over, to enable the peti- 
tioner or petitioners to adduce evidence or further evidence before the said Court, or to 
enable notice or any further notice of such motion or petition to be served upon any 
person or persons. 

40. Upon the hearing of any such motion or petition, whether any certificate or 
report from the Master shall have been obtained or not, it shall be lawful for the CoUrt 
to dismiss such motion or petition with or without costs, or to make an order thereupon 
in conformity with the provisions of this Act. 

41. Whensoever in any cause or matter, either by the evidence adduced therein, or by 
the admissions of the parties, or by a report of the Master, the facts necessary for an 
order under this Act shall appear to such Court to be sufficiently proved, it shall be 
lawful for the Court, either upon the hearing of the said cause or of any petitioner 
motion in the said cause or matter, to make such order under this Act. 

42. Whenever any order shall be made under this Act for the purpose of conveyiBg 
or assigning any lands, or for the purpose of releasing or disposing of any contingent 
right, and such order shall be founded on an allegation of the personal incapacity (A »' 
trustee or mortgagee, or on an allegation that a trustee or the heir or devisee of a mort- 
gagee is out of the jurisdiction of the Supreme Court or cannot be foimd, or that it M 
uncertain which of several trustees, or which of several devisees of a mortgagee,, was the 
survivor, or whether the last trustee, or the heir or last surviving devisee of a mortgagee, 
be living or dead, or on an allegation that any trustee or mortgagee has died intestate 
without an heir, or has died and it is not known who is his heir or devisee, then in any such 
cases the fact that the Court has made an order upon such an allegation shall be conclusiTO 
evidence of the matter so alleged in any Court of law or equity upon any question »s 
to the legal validity of the order : Provided always that nothing herein contained shall 
prevent the Court directing a re-conveyance or re-assignment of any lands conveyed or . 
assigned by any order imder this Act, or a re-disposition of any contingent right 
conveyed or disposed of by such order ; and it shall be lawful for the said Cknirt to 
direct any of the parties to any suit concerning such lands or contingent right to l*y 
any costs occasioned by the order imder this Act, when the same shidl appear to hft^® 
been improperly obtained. , 

43. It shall be lawful for the Supreme Court to exercise the ppwers herein confeff** 
for the purpose of vesting any lands, stock, or chose in action in the trustee or trustees 
of any charity or society over which charity or society the said Court would haT« 
jurisdiction upon suit duly instituted, whether such trustee or trustees shall have been 
duly appointed by any power contained in any deed or instrument, or by the decree^ 
the said Court, or by order made upon a petition to the said Court under any Act 
authorizing the said Court to make an order to that effect in a summary way up^ 
petition. 
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44. No lands, ttock, or choie in action rested in any person upon any trust or by ^ij^*^! 
my of mortgage, or any profits thereof, shall escheat or be forfeited to Her Majesty by SpSnSu^or 
nason of the attainder or oonyiction for any offence of such trustee or mortgagee, but uMortt[Uf. 
■liall remam in such trustee or mortgagee, or surrire to his or her oo*trustee, or descend 

<nr Test in his or her representative, as if no such attainder or conyiction had taken place. 

45. Kothine contained in this Act shall prerent the escheat or forfeiture of any lands Act not to pro- 
or personal estate rest^ in any such trustee or mortgagee, so far as relates to any f^f^itunoC 
^^ensfioial interest therein of any such trustee or mortgagee, but such lands or personal benefldal 
6rt•^ so fiur as relates to any such beneficial interest, shall be recorcrable in tnc same interast. 
OMBmer as if this Act had not passed. 

46. Where any infant or person of unsound mind shall be entitled to any money Ucnty of liifuits 
PftyabiD in discharge of any Umds, stock, or chose in action conreyed, assigned, or trans- ^°^ Pj^jouso* 
ferred under this Act, it shall be lawful for the person by whom such money is payable ^ p,^ ^|^ 

^ pay the same into ai^ of the banks established in this Colony by Acts of Council, in Court 
tile name and with the privity of the Master in Equity of the Supreme Court, in trust 
u any cause then depending concerning such money, or, if there shall be no such cause, 
^ the credit of such infant or person <$ unsound mind, subject to the order or disposi- 
1^ of the said* Court ; and it shall be lawful for the said Court, upon petition in a 
'^u&maiy way, to order any money so paid to be invested in such manner as the said 
CV)mt shall think fit, and to order payment or distribution thereof, or payment of the 
^i^ends or interest thereof, as to the said Court shall seem reasonable ; and every 
^hier of any bank who shall receive any such money is hereby required to give to the 
?f>*on paying the same a receipt for such money, and such receipt shall be an effectual 
"'charge for the money therein respectively expressed to have been received. 

47. Where in any suit oonmienced, or to be commenced, in the Supreme Court it Court maj maka 
"^ be made to appear to the Court by affidavit that diligent search and inquiry has ^^^^^ *" ^^ * 
*^ made after any person made a defendant by name, or by designation if liis name ^^J^? * 
1^ Unknown, who is only a trustee, and that he cannot be found, it shall be lawful for 
^ said Court to hear and determine such cause, and to make such absolute decree 
^dn against every person who shall appear to them to be only a trustee, and not 
'berwisc concerned in interest in the matter in question, in such and in the same 
•JUier as if such trustee had been duly served with the process of the Court, and had 
'l^eared and filed his answer thereto, and had also appeared by his counsel and solicitor 

the hearing of such cause : Provided ^ways, tliat no such decree shall bind, affect, 

in anywise prejudice any person against whom the same sliall be made, without 
^ce 01 process upon him, as aforesaid, his heirs, executors, or administrators, for or 

respect of any estate, right, or interest which such person shall have at the time of 
^king such decree for his own use or benefit, or otherwise than as a trustee as 
oresaid. 

^. When any person shall, under the provisions of this Act, apply to the Master in Powers of ths 
iui^of the Supreme Court, in the first instance, and adduce evidence, for the purpose Master. 

obtaining the certificate of such Master, as a foundation for an order of the said 
^^, it shall be lawful for the said Master to order service of such appUcation upon 
^7 person, or to dismiss such appUcation, and to direct that the costs of any p<'rson 
'^sequent thereon shall be paid by tho person making the same ; and all orders of the 
**ter under this Act shall be enforced by the same process as orders of the Court 
^ in any suit against a party thereto. 

^. The Supreme Court may order the costs and expeiises of and relating to the Costs may be 
^itions, orders, directions, conveyances, assignments, and transfers to be made in 2^«?^* ^ **** 
i^uanoe of tliis Act, or any of them to be paid and raised out of or from tlie lands 
personal estate, or the rents or produce thereof, in respect of which the same 
pedively shall be made, or in such manner as the said Court shall think proper. 

^. Upon any petition being presented under this Act to the Supreme Court *con- Commission con- 
"fting a person of unsound mind, it shall be lawful for the said Court of Equity, of ^iJjSjSdmiod 
^uld it so think fit, to direct that a commission in the nature of a writ do lunatico 
)uircndo shall issue concerning such person, and to postpone making any order upon 
cb petition until a return shall have been made to such commission. 

51. Upon any petition under this Act being presented to the Supremo Court it shall Suit nmy l>e 
lawful for the said Court to postpone making any order upon such petition until the *"'®*^*®*** 
M of the petitioner or petitioners shall have been declar^ in a suit duly instituted 
' that purpose. 

>2. Whenever the person entitled to receive payment of any money secured by FYtdlltating tt» 
Hgage upon land shall indorse upon the deed of mortgage an acknowledgment under tinguishment of 
hand, attested by one witness, of the payment of the mortgage debt in f uU, or of »o«'*fiWe»' 
^ less sum in satisfaction thereof, such indorsement shall (upon registration thercofj* 
the manner provided by law for the registration of other instruments affecting land) 
irate as a discharge of the mortgage debt, and a reconveyance of all and singiuar tho 
L 
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hereditaments comprised in sncli mortgage to the person or persons who shall at the 
time of such payment he entitled to the equity of redemption thereof accoi*ding to 
his and their respective interests therein. (*°) 
IWdlitatinff 53. Whenever a person entitled to receive payment of any mortgage debt, or of any 

oMe^abw^or po'^io^ thereof, shall be out of the jurisdiction of the Supreme Court, or cannot be 
unknown mort- found within this Colony, or is unknown, or it shall foe uncertain who is so entitled, it 
guigeet. shall be lawful for the said Court upon petition for that purpose by the person entitle(^ 

to redeem the mortgaged premises, to direct the amount of such mortgage debt, or (^^ 
such portion as aforesaid to be paid into Court for the use of such person or perso^ 
as may thereafter claim the same, and establish his or their right thereto ; and npQw 
such payment into Court a certificate imder the hand and seal of the Master in EquJ^ 
that such payment was allowed and has been made shall, on registration thereof jj 
aforesaid, operate in the same manner as an indorsement upon the mortgage deed by 
the person entitled as aforesaid and registered as aforesaid under the provisiona 
hereinbefore contained respectively : Provided that before any such payment into Chuit 
shall be allowed, the amount of the debt or of such portion tlicreor as aforesaid shall 
be ascertained in such manner as the said Court or Judge may think' fit, and that in 
• respect of any amount not paid into Court, and which may eventually be shown by the 
person or persons claiming the same to have been in fact due or payable over and 
above the amount paid into Court, the same shall continue to be a debt due upon the 
mortgage upon the land, anything in this section to the contrary notwithstanding. 
On cWm made 54^ Upon petition by the person or persons claiming to be entitled to the money 10 
proof of *ri^ P*^^ ^"*'^ Court, and on proof of his or their right tliereto, the said Court shall order 
Court may order the said money to be paid to the said person or persons according to his or their right 
mxyaey *obe or interest to and in the same : Provided that no such money shall be paid to the said 
EeprovBdalko P©™o^ or persons imder such order, until it shall be shown by the admission of the 
that all deeds parties concerned, or otherwise, to the satisfaction of the Master in Equity of the eaid 
have been Court, that the deed or instrument of mortgage and all the title-deeds which were 

nerao^OT^Bons delivered by the mortgagor to the mortgagee on executing the same, or in connection 
entitled thereto, therewith, have been delivered up to the person or persons by whom the said money 

was so paid into Court, or to his or their executors, administrators, or assigns. (*) 
JSl?by^il?r"S^ 55. It shaU be lawful for the said Master in Equity, by the order of the Primary 
Primary Judge Judge in Equity of the said Court, to be made without any formal request by motion, 
or of the Court petition, or otherwise, to invest the money so paid into Court in the purchase of deben- 
Mid'^ to^Oourt^ tures or other negotiable securities granted by the Government of this Colony, m 
m Government respect of debts contracted by the said Government. 

securities. 56. The jurisdiction and powers by this Act conferred and vested in the Supreme 

Jurisdiction and Court shall and may be exercised and discharged by the Primary Judge thereof in 
powers givwi by Equity, or by one other Judge acting as such in his absence or during liis illness, in 
exOTda&d by *'^^® same manner as the ordinary equitable jurisdiction and powers of the Supreme 
Primary Jiidge Court are now exercised and discharged, and subject in like manner to appeal, ^ellea^ 
subject to appeal, ing, and review. 

**^ 57. In citing this Act in other Acts of Council and in legal instruments, and in 

Short title. legal proceedings, it shall be sufficient to use the expression " The Trustee Act, 1852." 

Commencement 58. This Act shall come into operation on the first day of September, one thousand 
of Act eight hundred and fifty-two. 

17 Vic. No. 4. An Act to extend the Provisions of the " Trustee Act of 

1862." [4th July, 1853.] 

toty'SJke^S^ Wheebas it is expedient to extend the provisions of the Trustee Act of 1852: Beit 
Order for vesting thcrofore enacted by His Excellency the Governor of New South Wales, by and with 
the estate in lieu the advice and consent of tlie Legislative Council thereof, as follows : — 
ft'wSy *to^the ^^ ^' ^^^^ ^^7 Decree or Order shall have been made by the Supreme Court directing 
smufteradecree ^^^ sale of any lands for anv purpose whatever, every person seised or possessed of such 
or order for sale, land, or entitled to a contingent right therein, being a party to the suit or proceeding 
in which such Decree or Order shall have been made, and bound thereby, or being 
otherwise bound by such Decree or Order, shall be deemed to be so seised or possessed 

(•) See sec. 24 of Titles to Land Act, 22 Vic. No. 1. 

(*°) In Rouse and another v. Sixon, 4, S. C. R., p. 345, it was held that this section 

appUes only to the case of mortgagor and mortgagee, when the former pays off the 

latter' s mortgage, — ^er Stephen, C.J. : "The 52nd section is applicable only to cases in 

which the registration of the mortgagee's receipt can operate as a discharge of the debt 

^>IB well as a reconveyance to the person entitled to tlic equity of redemption." 

/' (This section appears to have been framed after the provisions of the EngUsh Building 
Societies' Acts ; it is not to be found in the EngUsh Trustee Acts from which this Act 
was adopted.) 
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or entifcled (as the otise may be) npon a Trust within the niconinff of the said Tru5t«e 
Aot of 1852 ; and in ererj such case it shall be lawful for the rukI Supreme Court, if 
the sidd Court shall think it'cxpedient for the purpose of earr.ving such ttnle into effect, 
to make an Order vesting such lands or any part thereof, for sueh estate an the Court 
Bhall think fit, either in any purchaser or in such other person as the Court nliall din^ct ; 
iHid erety snoh Order shall have the same effect as if such ])er8on so HeiKe<l or possessed 
or entitled had been free from all disability, and had duly executed all proper con- 
v^uioes and assignments of such lands for such estate. 

8. Sections seventeen and eighteen of the said Trustee Act of 1H52 are heri»by ^^jw to nuke 
appealed j and in every case where any person is or shall be jointly or solely seisi*d or JJliSjrtbSJrt-t- 
(OMessed of any lands or entitled to a contingent right therein u]x>n any Trust, and a on refusal or 
neniand shall have been mode upon such Trustee by a person entitled to require a con- ncurlectof alVui- 
wyanoe or assignment of such lands, or a duly authorized agent of such last -mentioned JjLjJJJ"*"^*^ ^^ 
t^twa, requiring such Trustee to convey or assign the same, or to relerfse such contin- 
JEot right, it shall be lawful for the said Supreme Court, if tlie said Court shall be 
Mtisflea th^t such Trustee has wilfully refused or negleet^'d to convey or assign the 
^id lands for the space of twenty-eight days aft(>r such demand, to make an Order 
v^>tmg sUoh Ubids in such person, in such manner and for sUch estate as the Court- shall 
^inet^ or releasing such contingent right in such manner as the Court shall direct t 
sod the said Order shall have the same effect as if the Tru.stec had duly executed a 
^^o&Tejance or assignment of the lands, or a release of such right, in the same manner , 
^ for the same estate. 

*. When any infant sl^ bo solely entitled to any stock upon any Trust, it shall be Power to moke 
jjwful for the Supreme Court to make an Order vesting in any jHTwn or )>erHons the Jiinil!B?orw^*** 
%it to t^nsfer such stock, or to receive the dividends or income thereof ; and when ceiptofdivtdendf 
«V infiint shall be entitled jointly with any other person or persons to any stock upon "* stock In name 
2^ Trust, it shall be lawful for the said Court to make an Onler vesting the right to jjjjjjjljj'*"* 
*'**i«fer such stock, or to receive tlie dividends or income thereof, either in the person 
* persons jointly entitled with the infant, or in liim or them together with any other 
P^'son or persons the said Court may appoint. 

,. ^ Where any person shall neglect or refuse to transfer any stock or to receive the P" IS^^^Sllv # 
pi^dends or income thereof, or to sue for or recover ony eliose in action, or any inti«rest ^s SSs^oSSSr 
? Respect thereof, for the space of twenty-eight days next after an Order of the Supreme niaybe made 
J^^ for that purpose shall have been served upon him, it shall be lawful for the soid vestinir riijht to 
^^ to make an Order vesting oil the right of such person to transfer such stoi^k, or JJJJSSfn w^thS^ 
*^ceive the dividends or income thereof, or to sue for ond recover such chose in Court shall 
*J***oii, or any interest in respect thereof, in such person or persons as tlie said Court appoint 
^y appoint. i 

*». When any stock shall be standing in the solo name of a deceased person, and liis ^ Uke.Jblect 
Jf'^nal representative shall refuse or neglect to transfer sucli stock or n^ceive the 8jinilU?0i§er 
?^ends or income thereof for the space of twenty-eight days next after an Order of may be made. 
^Q Supreme Court for that purpose shall have been served upon him, it shall be lawful 
-^^ the said Court to make an Order vesting the right to transfer such st-ock, or to 
^ive the dividends or income thereof, in any person or persons whom the said Court 
^y appoint. 

6. Wnen any Order being or purporting to be under this Act, or under the Trustee Companies and 
ct of 1852, shall bo made by the Supremo Court., vesting the right to any stock, or ^|SS5lJ*^Sh^ 
bating the right to transfer any stock, or vesting the right to call for the transfer of such orders, 
ly stock, in any person or persons, in every such case the legal right to transfer such 

ock shall vest accordingly ; and the person or persons so appointed shall be autliorized 
id empowered to execute all deeds and powers of attorney, and to perform all acts 
'lating to the transfer of such stock into his or their own name or names, or otherwise, 
» the extent and in conformity with the terms of the Order ; and all Companies and 
ssociations whatever, and all persons, shall bo equally bound and compellable to 
>mply with the requisitions of sucli person or persons so appointed as afort^said, to the 
Ktent and in conformity with the terms of such Order, as such Companies, Associa- 
ions, or persons would have been bound and compellable to comply with the requisitions 
f the person in whoso place such appointment shall have been made. 

7. Every Order made or to be made, being or purporting to be made under this Act Indemnity to 
r the Trustee Act of 1852, by the Supremo Court, and duly passed and entered, shall ^^P*"^ ■** 
KJ a complete indemnity to all Companies and Associations whatsoever, and all persons, ^"^y*"*'* 

or any act done pursuant thereto ; and it shall not be necessary for such Company or 
Issociation or person, to inquire concerning the propriety of such Order, or whether 
he said Court nad jurisdiction to make the same. 

8. When any person is or shall be jointly or solely seized or possessed of any lands. Power to appoin 
r entitled to any stock upon any trust, and such person has been or shall be convicted "ew IVustees in 
f felony, it shall bo lawful for the Supreme Coutt, upon proof of such conviction, to convtctedo?"* 
ppoint any person to be a Trustee in the place of suen convict, and to make an Order felony, '^ 
>T resting such lands, or the right to transfer such btock,- and to receive the dividends 
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or inoome thereof, in sudi person to be lo appointed Trustee ; and such Order sbaH 
haye the same effect as to Jands as if the oonyict Trustee had been free from uj 
disability, and had duly executed a oonTejanoe or assignment of his estate and internfc 
in the same. 

9. In all cases where it shall be expedient to appoint a new Trustee, and it iliall be 
found inexpedient, difficult, or impracticable so to do without the assistance of the 
Supreme Court, it shall be lawful for the said Court to make an Order appomtiiig t 
new Trustee or new Trustees, whether there be any existing Trustee or not at the time 
of making such Order. 

10. In erery case in which the Supreme Court has jurisdiction under this Act, or tbe 
Trustee Act of 1852, to order a conveyance or transfer of land or stock, or to make t 
Testing Order, it shall be lawful for the said Court also to make an Order appointiDgs 
new Trustee or new Trustees. 

11. This Act shall be read and construed according to the definitions and interpreta- 
tions contained in the second section of the Trustee Act of 1852, and the prorisioDe of 
the said last-mentioned Act (except so far as the same are altered by or inconsistent with 
this Act) shall extend and apply to the cases proTided for by this Act, in the same way 
as if this Act had been incorporated with and had formed part of the said Trustee ict 
of 1852. 
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21 Yk. No. 7. An Act for better seeming Trust Funds and for the relief 
. -.-'^ of Trustees. [4th June, 1858.] 

Whibeab it is expedient to proyide means for better securing Tmst Funds and for 
reliering Trustees from the responsibility of administering Trust Funds in cases where 
they are desirous of being so reliered : Be it therefore enacted by the Queen's Moit 
Excellent Majesty, by and with the adyice and consent of the Le^slatiTe Council and 
Legislatiye Assembly of New South Wales, in Parliament assembled, and hj the 
authority of the same, as follows : — 

1. All trustees, executors, administrators, or other persons, haying in their bands or 
under their control any moneys belonging to any trust, or the major part of them, on 
filing an affidayit in the Supreme Court, in its Equitable Jurisdiction, shortly desciilnitf 
the instrument creating the trust, according to the best of their knowledge and belief 
may pay such moneys into the hands of the Master in Equity in the matter of tlie 
particular trust (describing the same by the names of the parties as accurately as maj 
be for the purpose of distinguishing it) in trust to attend the orders of the Cooit; 
and all such persons haying any Gk>yemmcnt or other stocks or securities in the United 
Kingdom, or in this or any other British Colony, standing in their names, or in the 
name of any deceased person of whom they are personal re{H*esentatiyes, or hdd by 
them upon any trust, or the major part of them, may transfer or deposit such stocks or 
securities to or in the name of or with the Master in Equitr^ with his priyity in the 
matter of the particular trust (describing the same as aforesaid) in trust to attend the 
orders of the said Court ; and in eyery such case a certificate from the Master of the 
&ct of the money being so paid in, or of the transfer or deposit of sudi stocks or 
securities, shsdl be a sufficient discharge to such persons for the mon^, stocks, or 
securities so paid, transferred, or deposited. 

2. If upon a Petition presented under this Act it shall appear to the Court that 
moneys, stocks, or securities are yestcd in any persons within the meaning of this A<^ 
and that the major part of them are desirous (or where there are only two such persoDB 
that one of them is desirous) of paying, transferring, or depositing the same under the 
proyisions of this Act, but that for some reason the concurrence of the other or others 
of them cannot be had, it shall be lawful for the Court to direct such payment, transfer, 
or deposit to be made by the major part of them (or by one, as the case may be) 
without the concurrence of the others or other of them ; and where any such mone]rSi 
stocks, or securities are deposited with any banker, broker, or other depositairy, it 
shall be lawful for the Coiirt to make an Order for the payment, transfer, or deliyeiy 
thereof to the major part of such persons as aforesaid, or to one of them, for the 
purpose of being paid, transferred, or deposited to or with the Master, as to the Court 
shall seem meet ; and eyery payment, transfer, and deliyery in pursuance of any sach 
Order, shall be as yalid as if made on the authority or by the act of all the persons 
entitled to such moneys, stocks, or securities, and shall protect and idemmfy aU 
persons acting in pursuance of such Order. 

3. Such Orders as the Court shall think fit may be from time to time made by tlio 
Court in its Equitable Jurisdiction in respect of the trust moneys, stocks, or securities 
paid in, transferred, and deposited as aforesaid, and for the inyestment and payment of 
fluch moneys, or of any diyidends or interest on such stocks or securities, and for the 
transfer and deliyery out of such stocks and securities, and for the adnunistrati<m (d 
the Trust generally, upon a petition presented in a summary way to the Court by such 
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party or parties as to the Court shall appear to he competent in that hehalf , and seirioe 
of such petition shall he made upon such persons as tne Court shall direct ; and every 
Order made upon any such Petition shall naye the same effect, and shall he enforced 
snd subject to re-hearing and appeal in the same manner as if made in a suit regularly 
instituted in the Court : Proyidcd that if it shall appear that any such funds cf^nnot 
be safely distributed without the institution of a suit or suits the Court may direct 
such suit or suits to he instituted. 

4. Where any Guardian, Committee, Beceiyer, or other Trustee appointed by the Pow«r to oompsl 
Supreme Court or the Primary Equity Judge, shall have been or shall be (either by 25SoSi ** 
Order in the particular cause or matter, or by any Gkneral Rule) directed to account 
from time to time to the Court, or to file any report or account in the Office of the 
Master in Equity, it shall he lawful for the Court, on the application of any party 
interested, or of such Master on hehalf of the parties or any of them, or without any 
mch application, to enforce compliance with every such Rule or Order by a Rule or 
Summons to show cause, and hy Rule or Order Ahsolute thereupon, as in an action or 
proceeding at law, and to punish non-compliance with any such Rule or Order Absolute 
by Attachment for Contempt as in any case of Contempt at law, with costs in each case, 
payable by and to whom the Court shall think fit to direct. 

- 5. The jurisdiction and powers hy this Act vested in the Supreme Court may be Powers may be 
exercised by the Primary Equity Judge, or one other Judge acting for him in his »*"uJ^,5jL 
absence or during his iUness, subject nevertheless to the Ukc appeal, re-hearing, and ^S^^to mske 
review as in ordinary cases ; and the Judges of the said Court, or any two of them, CtoMtml Rules. 
may make such General Rules and Orders as from time to time shall seem necessaiy 
for better carrying the provisions and objects of this Act into effect. 

26 Vic. No. 12. An Act to amend the Law of Property and further to 
y^ V r.^o relieve Trustees. [19th December, 1862.] 

'Wh^bbab it is expedient further to amend the Law of Property and to relievo Trustees, Pi««mble. 

and to give to Trustees, Mortgagees, and others certain powers now commonly inserted 

in settlements, mortgages, and wills : Bo it therefore enacted hy the Queen's Most 

Excellent Majesty, by and with the advice and consent of the Legislative Council and 

Legislative Assembly of New South Wales in Parliament assembled, and by the 

auuiority of the same as follows : — 

. 1. Where any license to do any act which without such license would creato a Lsasm. 

forfeiture, or give a right to re-enter under a condition or power reserved in any lease n^-j-iZir' 

heretofore granted or to be hereafter granted, shall at any time after the passing of this effect of Uoense 

Act be given to any lessee or his assigns, every such license shall, uiuess otherwise to sUen. 

expressed, extend only to the permission actually given, or to any specific breach of any 

proviso or covenant made or to be made, or to the actual assignment under-lease or 

other matter thereby specifically authorized to be done, but not so as to prevent any 

proceeding for any subsequent breach (unless otherwise specified in such license) ; and 

all rights under covenants and powers of forfeiture and re-entry in the lease contained 

shall remain in full force and virtue, and shall be availahle as against any subsequent 

hreach of covenant, or condition; assignment, under-lease, or other matter not specifically 

authorized or made dispunishable by such license, in the same manner as if no such 

license had been given ; and the condition or right of re-entry shall be and remain in all 

respects as if such license had not been given, except in respect of the particular 

mfl^^r authorised to be done. 

2. Where in any lease heretofore granted or to be hereafter granted there is or shall Restricted 

be a power or condition of re-entry or assigning or under-lettmg or doing any other SffiSjS^LsiL 

specified act without Ucense, and a license at any time after the passing of this Act shall ^^**^^^ 

be given to one of several lessees or co-owners to assisn or under-let his share or 

interest, or to do any other act prohihited to be done without license, or shall be given 

to any lessee or owner, or any one of several lessees or owners, to assign or under-let 

part only of the property, or to do any other such act as aforesaid in respect of part 

only of such property, such license shidl not operate to destroy or extinguish the right 

of re-entry in case of any breach of the covenant or condition by co-lessees or owners 

of the other shares or interests in the property, or by the lessee or owner of the rest of 

the property (as the case may be) over or in respect of such shares or int-erests or 

remaining property, but such right of re-entry shsdl remain in full force over or in 

respect oi the shares or interests or property not the subject of such license. 

3. Where the reversion upon a lease is severed, and the rent or other reservation is Apportionment 
legally apportioned, the assignee of each part of the reversion shall, in respect of. the ?!°S^ Su £l 
apportioned rent or other reservation allotted or belonging to him, be entitled to the ^"^^ 
benefit of all conditions or powers of re-entry for non-payment of the original rent or 
other reservation, in like manner as if such conditions or powers had heen reserved to 
him as incident to his part of the reversion in respect of the apportioned rent or other 
reservation idlotted or belonging to him. 
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Restriction of 4. Where any actual waiver of the benefit of any covenant ov condition in vaj 
effect of waiver. Iq^^q q^ h^q part of any lessor, or his heirs, executors, administrators or assigns, shall be 
proved to have taken place after the passing of this Act in any one particular instance^ 
such actual -vraiver shall not be assumed or deemed to extend to any instance or aoj 
breach of covenant or condition other than that to which such waiver shall spedaU^ 
relate, nor to be a general waiver of the benefit of any such covenant or condition unlen 
an intention to tliat effect shall appear. 
^"'uSjccIl ^' ^^® Court of Equity sliall have power upon such terms a^ to the Court may seam 

fit to relieve against a forfeiture for bi'each of a covenant or condition to insure agupft 

Belief aj:ain8t loss or damage hj fire, where no loss or damage by fire has happened, and the br^ 
forfeigire foi^ jj^g^ in ^\^q opinion of the Court, been committed through accident or mistafce, or othiff. 
J^toio^^ia wise, without fraud or gross negligence, and there is an insurance on foot at tju) tiiw of 
certain cases. the application to the Court in conformity with the covenant to insure. (^*) 
Record of relief 6. Xhe Court where relief shall be so granted, shall direct a record of such rejief hansg 
granted. been grantod to be made by indorsement on the lease or otherwise. 

Svemore*UM«i ^* ^ Court shall not have power under this Act 90 to relieve the same perpqi» nun; 
once in respect ^^i^ ^i^ce in respect of the same covenant or condition ; nor phall it havjB povcr tognot 
of same cove* any relief under this Act where a forfeiture under the covenant in respect of wiiidi 
»»ot» &«• relief is sought shall have been already waived out of Court in favour of th© perscm 

seekir^ the relief. 

b^* tS^* 8. The person entitled to the benefit of a covenant on the part of a lessep or portmgor 

informal insur- ^ insure against loss or damage by fire shall, on loss or damage by fire happening, mtb 

ance. the same advantage from any then subsisting insurance relating to the builduigi or oUtei 

property, covenanted to be insured, effected by the lessee or mort^^or in respect of Ins 

interest under the lease or in the property, or by any person claiming under liiin, but 

not effected in conformity with the covenant as he would havp from an insuranpe effect^ 

in conformity with the covenant. 

F^otocUon of 9^ Where, on the bond fide purchase after the passing of this Act of a leasehold interwk 

^instfor- under a lease containing a covenant on the part of the lessee to insure ^gainst 1(MS or 

feiture under damage by fire, the purchaser is furnished with the wTittcn receipt of the person 

covenant for . entitled to receive the rent, or his agent, for the last payment of rent accrued due wforo 

ag^dnst fb% in ^^® completion of the purchase, and there is subsisting at the time of the completion of 

certain cases. the purchase an insurance in conformity with the covenant, the purchaser, or any 

person claiming under him, shall not be subject to any liability by way of forfcitoie or 

damages or otherwise, in respect of any broach of the covenant committed at any time 

before the completion of the purchase, of which the purchaser had not notice before tiw 

completion of the purcliase ; but this provision is not to take away any remedy whiA 

the lessor or his legal representatives may have against the lessee or "his legal repreaenta* 

tives for broach of covenant. 

filSSto'ap^ to ^^- The preceding provisions shall be applicable to leases for a term of years abflolute, 

iMtoM for a term of or determinable on a life or lives or otherwise, and also to a lease for the life of tiM 

7Mr« a . .1 ttte, c. jggg^ qj. ^jjg j££g ^j. jj^gg q£ ^ other pcrsou or persons. 

Rmt Charobs. 11. The release from a rent charge of part of the hereditaments charged thereviA 
Release of part "^""^ ^^^ extinguish the whole rent charge, but shall operate only to bar the right to 
of land charged recover any part of the rent charge out of the hereditaments released, without prejudujo, 
nottobeanex- nevertheless to the rights of all persons interested in the hereditaments remaining 
"°*^*"***™®°^ unreleased and not concurring in or confirming the release. 

PowKRs. 12. A deed hereafter executed in the presence of and attested by two or paoie vit* 

Mode oTe - ^®^^* ^^ ^^^ manner in which deeds are ordinarily executed and attested sbaU* 80 fturW 

cution of powers. i!P*P€«ts the execu|;ion and attestation thereof, be a valid execution of a power of 

appointment by deed or by any instrument in writing not testamentary, notwithstanding 

it shall have been expressly required that a deed or instrument in writing, made in 

exercise of such power should be executed or attested with some additional or other 

form of execution or attestation or solemnity : Provided always that this provision fibafl 

not operate to defeat §ny direction in the instrument creating the power that the oonseiit 

of any particular person shall be necessary to a valid execution, or that any act shaJl be 

performed in order to ^ve validity to any appointment, having no relation to tiie mode 

of executing and attesting the instrument, and nothing herein contained shall prevent 

the donee of a power from executing it conformably to the power by writing or othff" 

wise, than by an instrument executed and attested as an ordinary deed, and to any 

iuch execution of a power this provision shall not extend. 

flale under 13* Where under a power of sale a bond fide sale shall be made of an estate with 

^^aLh ? ^ ^ ^^^ timber thereon, or any other articles attached thereto, and the tenant for life or any 

JeiSon of mis- ^^^^ ^^^ ^ *^® transaction shall by mistake be allowed to receive for his o«p 

taken payment benefit a portion of the purchase money as the value of the timber or other articles, it 

to tenant for life, shall be lawful for the Supreme Court in its Equitable Jurisdiction, upon any hill<» 

claim or application in a summary way, as the case may require or permit, to ded*'® 

CO See the remarks of Hargrave, J., in Kingston v. Gale, 4, S. 0. E., p. 223. 



TRUST PROPERTY. 167 

lat upon payment bj tlio purcliasor or t]ic claimant under him, of the full toIuc of the 
mber and articles at the time of sale, with such interest thereon as the Court shall 
ireot, and the settlement of the said principal moneys and interest under the direction 
ftho Court upon such parties as in the opinion of the Court shall be entitled thereto, 
36 said sale ought to be established : And upon such pa.>'ment and settlement being 
isde accordingly the Court may declare that the said sale is yalid, and thereupon the 
)gal estate shall Test and go in like manner as if the power had been dulv executed : 
kttd ihe costs of the said application, as between solicitor and client, shall be |>aid by 
ie purchaser or the claimant under him. 

14. Where any testator shall have charged his real estate or any specific portion X>eviiae In trust 
hereof with the payment of his debts or with the payment of any legacy or other KTiLje^iiotliilth^ 
aecifio sum of money, and shall have devised the estate so cliargcd to any trustee ■unding want of 
» the whole of his estate or interest tlierein, and shall not liavo made any express expriss power In 
roTision for the raisins of such debt, legacy, or sum of money out of such estate, ***• "^^ 

' tball be lawful for -the said devisee in trust, notwithstanding any trusts actually 
^(hred by the testator, to raise such debts, legacy or money as aforesaid by a sole and 
tMoIttte disposition by public auction or private contract of the said hereditaments or 
ly part thereof, or by a mortgage of the same, or partly in one mode and partly in 
le other j and any deed of mortgage so executed may reserve such rate of interest 
id fix such period of repayment as the person executing the same shall think proper. 

15. The powers conferred by the next preceding section shall extend to oil and every Powers glren by 
»8on in whom the esta.te devised sliall for the time being be vested by survivorshii) Jj|*4n3od to sur- 
*ceiit, or devise, or to any person who may be u])pointed under any power in the will, vivor's devisees, 

' by the Supreme Court in its Equitable Jurisciiction, to succeed to the trusteeship Ao. 
■ted in such devisee in trust aforesaid. 

16. If any testator who shall have created such a charge as is described in tlie next Executor In cer- 
it one preceding section sliall not have devised the hereditaments charged as aforesaid J^Sj^iJJJ^JJjJJr 

BUfih terms as that his whole estate and interest therein shall become vested in any au devisee In 
Ustee, the executor for the time being named in such will (if any) sliall have tlie same trust m respects 
' the like power of raising the said moneys as is hereinbefore vested in the devisee in ***•*"» money, 
ttstfor the said hereditaments, and such ijower shall from time to time devolve to and 
«ome vested in the person (if any) in whom the executorship shall for the time being 
' vested ; but any sale or mortgage under this Act shall operate only on tlie estate ana 
terest, whether legal or equitable, of the testator, and shall not prevent the necessity 
'getting in any outstandmg subsisting legal estate. 

1». Purcliosers or mortgagees shall not be bound to inquire whetlier tlie powers con- j^fbouSTto * 
1^ by the three next preceding sections, or either of them, shall have been duly and iiiquire m to 
''^cUy exercised by any person acting in virtue tliereof. powers. 

^B. The provisions contained in sections fourteenth, fifteenth, and sixteenth, shall not in Sections 14, 15, 
y way prejudice or affect any sole or mortgage already made or hereafter to be made, snd 16 not to 
'dor or in pursuance of any will coming into operation before the jmssing of this Act ; Jjjes^dS^nor to 
•t the validity of any such* sale or mortgage shall be ascertained and detormined in all extend to'de- 
Jpects as if this Act had not passed ; and tlie said several sections shall not extend to viae«j in fee or 
lovise to any person in fee or in tail, or for the testator's whole estate and interest ^ **"• 
*»ged with debts or legacies, nor shall they affect the power of any such devisee to 
il or mortgage as he may by law now do. 

19. Wliero by any instrument any hereditaments have been or shall be liniited to uses, ^JJ^JofftiUire 
^ iJfles thereunder, whether expressed or implied by law, and whether immediate, or and contingent 
,'ure, or contingent, or executory, or to be declared under any power therein con- uses. 
^, shall take effect when and as tliey arise by force of and by relation to tlie estate 
d seisin originally vested in the person seised, to the uses and the continued existence 
*Uin or elsewhere of any seisin to uses or scintilla juris, shall not be deemed neces- 
y for the support of or to give effect to future or contingent or executory uses, nor 
^ any such seisin to uses or scintilla juris be deemed to be suspended or to remain 
^ subsist in him or elsewhere. 

^. Where there shall be a total failure of heirs of the purchaser, or where any land Inmwtihci. 
U bo descendible as if an ancestor had been the purchaser thereof, and there sliall Descent how to 
i total failure of the heirs of such ancestor, then and in every such case the land be tr»oed. 
ll descend and the descent shall thenceforth be traced from the person last entitled 
;he lands as if ho had been the purchaser thereof. 

1. The next preceding section shall bo read as part of the Act third and -fourth Preceding see- 
lliam the Fourth, chapter one hundred and six, adopted in this Colony by the Act ^^^^iJs'and 
mth William the Fourth, number eight. 4 Wm. 4 0. 108. 

2. Any person shall have power to assign personal property, now by law assignable, xssioumijr of 
luding chattels real, directlv to himself and any other person, by the like means as he Pbrsoxalit. 
{Ut assign the same to another. AMif w^ to Mif 
S3. Any seller or mortgagor of land, or of any chattels, real or personal, or ehoses in and otiitn. 

ion conveyed or assigned to a purchaser, or mortgagee, or the sohcitor or agent of any 
h s^ler or mortgagor^ who shfdl aEter the passing of this Act conceal any settlomont, 
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deed, willf or other instroment material to the title or anj incmnbraiice from 
purchaser or mortgagee, or falsify anj pedigree upon which the title does or may dop 
m order to induce him to accept the title offered or produced to him, with inU»it in 
of such oases to defraud, shall oe guiltj of a misdemeanor, and being found guilty s 
be liable, at the discretion of the Court, to suffer such punishment, by fine or imprii 
ment for any time not exceeding two years, with or without hard labour, or by botli 
tiie Court shall award ; and shall also be liable to an action for damages at the i 
of the purchaser or mortgagee, or those claiming under the purchaser or mortgik 
for any loss sustained by them or either or any of them in consequence of the sof 
ment, deed, will, or other instrument or incumbrance so concealed, or of any d 
made by any person under such pedigree, but whose right was concealed by the ii 
fication of such pedigree : And in estimating such daSnages, where the estate shall 
recovered from such purchaser or mortgagee, or from those claiming under the purcba 
or mortgagee, regard shall be had to any expenditure by them or either or any of thi 
in improvements on the land ; but no prosecution ror any offence included in ti 
section against any seller or mortgagor, or any solicitor or agent, shall be commeBC 
without the sanction of Her Majesty's Attorney QenenJ, or in case that office be Tset 
of Her Majesty's Solicitor Q-enend ; and no such sanction shall be given without pieno 
notice of the application for leave to prosecute to the person intended to be proseonti 
in such form as the Attorney General or the Solicitor General (as the case may be) sfai 
direct. 

24. Notwithstanding anything contained in the Imperial Act for the limitstion i 
actions and suits relating to real property, which Act was adopted by the Colonial i< 
eighth William Fourth, number three, it shall be lawful for any person entitled to i 
claiming under any mortgage of land, being land within the definition contained in ti 
first section of the said Imperial Act, to male an entry or bring an action at law or n 
in equity, to recover such land at any time within twenty years next after the last ps 
mont of any part of the principal money or interest secured by such mortgage, althou{ 
more than twenty years may have elapsed since the time at which the right to make m 
entry or bring such action or suit in equity shall have first accrued. 

25. All mortgages of real or personal estate shall hereafter be deemed at law as nc 
in equity pledges only of the property thereby mortgaged, and nothing in any bu 
mortgage shall prevent the title of any mortgagor or person claiming and bmg 
possession from being deemed a good title at law, subject to such pledge as against 
persons other than the mortgagee and those claimmg under Imn : Provided t 
nothing in this enactment contained shall interfere with or prejudice the legal ri 
and remedies of mortgagees and those claiming under them, for the prescrvatioD 
enforcement of their securities, nor shall affect any action or proceeoing commc 
before the twentieth day of November one thousand eight hundred and sixty-two. 

26. No trustee, executor, or administrator making any payment or doing ar 
hondflde under or in pursuance of any power of attorney shall be liable for the n 
so paid or the act so done, by reason that the person who gave the power of at 
was dead at the time of such payment or act, or had done some act to avoid the 
provided that the fact of the death, or of the doing of such act as last aforesaid 
time of such payment or act bond fide done as aforesaid by such trustee, exec 
administrator, was not known to him : Provided always, that nothing herein & 
shall in any maimer affect or prejudice the right of any person entitled to tl 
against the person to whom such payment shaJl have been made, but that sue 
so entitled shall have the same remedy against such person to whom such 
shall be made as he would have had against the trustee, executor, or adminj 
the money had not been paid away under such power of attorney. 

27. Where an executor or administrator, liable as such to the rents, co' 
agreements contained in any lease or agreement for a lease granted or assig 
testator or intestate whose estate is being administered, shall have satisfi 
liabilities under the said lease or agreement for a lease as may liave accrv 
been claimed up to the time of the assignment hereinafter mentioned, and 

(^) This provision, that mortgages shall be deemed at Law as in Equity 
only '\ of the mortgaged property, does not in any way affect a mortgage 
Mate y. Kidd and another ^ 2, S. C. B., p. 270 — where, in an action by mort 
tenant for rent accrued since he had received notice of the mortgage, th 
thfit it vras no defence either at Law or in Equity that before the receipt < 
the defendant had surrendered Jthe residue of his term to his landlord, t 
who, up to that time had, with the mortgagee's consent, remained in recei 
and profits. See also the remarks of Wise, J., at page 274 of this case {u\ 
the evils which might result from the alteration of the law effected by thi 
also Dwyer and others v. O'Neill, 2, S.C. B., p. 275, following the reai 
T.Kidd. 
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tet ankrt a sufficient fund to answer anj future dium that may be made in respect of 
any fixed and ascertained sum covenanted or agreed by the lessee to be laid out on the 
Ipmperty demised or agreed to be demised although the period for laying out the same 
may not haye arriyed, and shall haro assigned tlie lease or agreement for a lease to a 
^piaehaser thereof, he shall be at liberty to distribute the residuary personal estate of 
tike deceased to and amongst the parties entitled thereto respectirely, without appro- 
niiting any part, or any further part (as the case may be,) of the personal estate of 
ihe deoeased to meet any future luibility under the said lease or agreement for a lease, 
•nd (he executor or administrator so distributing the residuary estate shall not, after 
liifing assigned the said lease or agreement for a lease, and having, where necessary, 
Mt apart such sufficient fund as aforesaid, be personally liable m respect of any 
rabseqaent claim under the said lease or agreement for a lease, but nothing herein con- 
tuned shidl prejudice the right of the lessor or those claiming under liim to follow the 
sasets 'ol the deceased into the hands of the persons to or amongst whom the said 
■•sets may have been distributed. 

28. In like manner, where an executor or administrator liable as such to tlie rent, ^ecutS^*'^ *** 
covenants, or agreements contained in any conTeyance on chief rents or rent charges, administrator in 
whether any such rent be by limitation of use, grant, or reservation, or agreement for respect of rents, 
anoh oonyeyance, granted or assigned to or made and entered into with the testator or *^» ^'l^J^S" 
intestate whose estate is being administered, shall have aatisfied all such liabilities under charge. 

the said conveyance, or agreement for a conveyance, as may have accrued due and been 

mistimed up to the time of the conveyance hereinafter mentioned, and shall have set 

apart a sufficient fund to answer any future claim that may be made in respect of any 

^Xcd and ascertained sum covenanted or agreed by the grantee to be laid out on the 

P*«perty conveyed, or agreed to be conveyed, although the period for laying out the 

^^ane may not have arrived, and shall liave conveyed such property, or assigned the said 

^!S>eement for such conveyance as aforesaid to a purchaser thereof, he sliall be at liberty 

^o distribute the residuary personal estate of the deceased to and amongst the parties 

^^^titled thereto respectively, without appropriating any part or any further part (as the 

^^^«e may be) of the personal estate of the deceased to meet any future liability under 

*^e said conveyance or agreement for a conveyance ; and the executor or administrator 

^*^^ distributing the residuary estate shall not, after having made or executed such con- 

^^^^yanoo or assignment, and having, where necessary, set apart such sufficient fund as 

bresaid, be personally liable in respect of any subsequent claim under the said con- 

lyance, or agreement for conveyance, but nothing herein contained shall prejudice 

right of the grantor, or those claiming under him, to follow the assets of the 

^^ceased into the hands of the persons to or among whom the said assets may have been 

"^itributed. 

29. Where an executor or administrator shall have given such or the like notices as ^^ijJ^JJ^ 
the opinion of the Court in which such executor or administrator is sought to be ^^l^of testator 

'^liarged would have been given by the Supreme Court, in its Equitable Jurisdiction, in or intestate after 
^*ai aomipistration suit for creditors and others to send in to the executor or adminis- notice giyen by 
mtors their claims against the estate of the testator or intestate, such executor or ^^^J|^^JU[or. 
inistrator shall, at the expiration of the time named in the said notices, or the last 
the said notices for sending in such claims, be at liberty to distribute the assets of 
testator or intestate, or any part thereof, amongst the parties entitled thereto, having 
ird to the claims of which such executor or administrator has then notice, and shall 
be liable for the assets or any part thereof so distributed to any person of whose 
'^laim such executor or administrator shall not have had notice at the time of distri- 
bution of the said assets or a part thereof, as the case may be ; but nothing in this Act 
contained shall prejudice the riglit of any creditor or claimant to follow the assets or 
any part thereof into the hands of any person who may have received the same 
respectively. 

30. Any trustee, executor, or administrator shall be at liberty, without the institution Trustee, 
of a suit, to apply by* petition, or by summons upon a written statement to the* Primary executoi% kc^ 
Judge in Equity, for the opinion, advice, or direction of such Judge on any question SStionfor 
respecting the management or administration of the trust property or the assets of any opinion, advice, 
testator or intestate, such application to be served upon or the hearing thereof to be Ac., in manape- 
attended by all persons interested in such application, or such of them as the said Judge Smt property, 
shall think expedient ; and the trustee, executor, or administrator acting upon the 
opinion, advice, or direction given by the said Judge shall be deemed, so far as regards 
his own responsibility, to have discharged his duty as such trustee, executor, or 
administrator in the subject matter of the said application : Provided nevertheless, 
that this Act shall not extend to indemnify any trustee, executor, or administrator in 
respect of any act done in accordance with such opinion, advice, or direction of such 
Judge, if such trustee, executor, or administrator shall have been guilty of any fraud 
or wilful concealment or misrepresentation in obtaining such opinion, advice, or direction : 
Provided also that every such petition or statement shall be signed by the party, his 
counsel or attorney, and that the Judge may require the petitioner or applicant to 
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attend liim in Chambers or in Coiirt when he deems it necessary, and such party n 
appear by counsel or attorney, and the costs (*) of snch application as aforesaid shall Yh 
discretion of the Judge to whom the said application sluJil be made. (**) 
Every trust 31. Every deed, will, act, or other instrument creating a trust either expressly or 

^Soed to'cOTi- implication sliall, ^*ithout prejudice to the clauses actually oontainedtherein, be aeeni 
tein ckraaes for to contain a clause in the words or to the effect following ; that is to say : — " That i 
the indemnity " trustees or trustee for the time being of the said deed, will, or other instrument sh 
mwit^S*^' " ^® respectively chargeable only for such moneys, stocks, fund, and securities as th 
trustees. " sliall respectively actually receive notwithstanding their respectively siepiins a 

'' receipt for the sake of conformity, and sliall be answerable and accountabw omy i 
" their own acts, receipts, neglect^i, or defaults, and not for those of each other, nor -J 
" any banker, broker, or other person with whom any trust moneys or securities may 
" deposited, nor for the insufficiency or deficiency of any stocks, funds, or securities, j 
" for any other loss uidess the same shall happen through their own wilful def|^ 
" respectively ; and also that it sliAll bo lawful for tiie trustees or trustee for the time bei 
" of the said deed, will, or other instrument, to reimburse themselves or himself, or » 
" or discliarge out of the trust premises all expenses incurred in or about the executio 
" of the trusts or powers of the said deed, will, or other instrument." 
As to invest- 32. Wlien a trustee, executor, or administrator shall not by some instrument creatia 

™®"*f^y liis trust, be, or at any time heretofore have been, expressly forbidden to invest ani 

trust fund or real securities in any part of the Colony of New South Wales or in the 
Government Stock of the said Colony, it shall be lawful for such trustee, executor, oi 
administrator to invest such trust fund on such securities or stock, and ho shall not be 
liable on that account as for a breach of trust, provided tliat such investment shall in 
other respects be reasonable and proper. (**) 
Investment in 33. Any person who under or by virtue of" any direction, trust, or direction already 

mi^^tedTf ^ ®' hereafter given, created, or reserved in any last will or other testamentary dispoationj 
investments in marriage, or other settlement of real or personal property, or other deed, agreement, or 
this Colony writing is or sliall be expressly authorized or directed to lend money at interest on real 

S"*itl«^'***° . or Government securities in New South Wales or on real or Government securities in 
vice venS^* *° England, may in like manner as so authorized and directed in all other respects lend the 
same or any pirt thereof at interest on real or Government securities in England or in 
New Soutli Wales, mutatis mufandis^ and such person shall not on account of so lending 
money be deemed in a Court of Equity guilty of any breach of trust or held accountable 
further or otherwise, than if the money had been laid out by him on real or Goven 
ment securities where so expressly authorized or directed : Provided tliat every sw 
loan in which any minor, or unborn child, or person of unsound mind is or may 
interested shall be made under the order of the Supreme Court in its Equitable Juj 
diction made in a summary way upon petition or motion with proper notice : Provi* 
* ' also, that nO such loan shall be made without the consent of any person whose com 
may be required to the investment so expressly authorized or directed, testified in 
manner required by such direction, trust, or power : Provided further, that this ei 
ment shall not apply to any case in which such direction, trust, or power as afor 
doth or shall contain any express restriction against the investment of such mon 
hereby authorized : And provided lastly, that nothing herein contained slmll be cow 
to relieve any person intrusted or clothed with such direction, trust, or power as afo 
from any responsibility as to title, security, or otlierwise, either at law or in equit 
as aforesaid. 

(•) Acted upon by Hargrave, P,J., in re Ueher's Willi 4f, S.C.R., Eq., p. 90. 

(**) Where, in a petition under this section for the opinion of the Court, it f 
that no power of sale was given by the will in question, his Honor (Milfo 
advised an apphcation to the Legislature for a Private Act to enable the peti' 
sell. In the matter of the Will of Thos. Parnell and the Trust Property Act 
2, S.C.B., Eq., p. 87. Seld^ also by Milford, P.J., that this sectign requires f 
to give his advice on questions of law, so as to guide petitioner (trustee) — to tell 
it is lawful for him to do — not to tell him how he is to exercise a discretional 

The Court will dechne to give the executors of a partner i^ a large mew 
its judicial advice, opinion, or direction, as to the accei)lance of a settlemej 
surviving partners where the matter in question involves only a personal re 
resting on the executors themselves, and depends on their own knowledge of 
the case, the position of all parties interested in the firm and its transact 
mercantile probabilities and commercial prudence, arising from detailed 
beyond the cognizance of the Court. Me Trusts of J. Oiichrist's Wilif 6, 
p. 74. 

(") Trustees would appear to be liable for any loss to the trust fund/ 
more than two-thirds of the value upon freehold lands of permanent value 
one-half on freeholds or buildings of a fluctuating value. See Teo and 
and anr,, 4i, S.C.B.| £q., p. 110. 
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Si. The JndgM of tha Supreme Court or anj two of tliom, tlic Primarr Juut(o in Judtren nifty 
AiJuitT being one, may mftke such general orders fruiu tiiiu* to time im Uttlu' iiivi-Minrut "||]J^^*'^'ur' 
of QUI under the control of the Court, in sueh i»tueka, funds, or i*feuriti<-M ur> tlirv f>Iinli invvatnicnt «if 
*Befit)iiid may make aeparate ordem fur the cunveniun of uny M'euritiis now htun<hn^ ("ftxh uiulvr the 
or which may uoreafter itand in the name of any ofGeer of tin* siiid Court in tru»t in J^'l^^** *^ ^" 
iiy came or matter into any eucli other stocks, fundii, or Hi*euritii-H uj^^n wliieii hv 
*i7"ioh general order aa a^resaid casli under tlie control of tlie Court nuiy U* invei>t«-J, 
lUonlm for such oonyenion being luude UjHm ih tit ion to he presentrd hy uny of the 
putiet interef ted in a iunuuar>' iray : Provided tlmt sueh jNirtics sliull be s«'rved Hitli 
Botioe thereof a* the Court eliall direct. 

S5. When any inch general order oa aforcHiid shall liave bet-n nmde, it shull b<- lawful Ty^**^?^' .**' V 
fortnuteee, executors, or administrators liuving power to invest thrir trust fumln u|Min (uiMi^^in the" 
^(^Tenunent secnrities or upon public or ]mrliauu*ntnry Ht<N>ks, funds, or ^el.'uritie■. or iit<NkN, Ai-., in 
^ of them, to invest such trust funds or uny jiuil tliereof in any of tli(> bt<K.'ki«. fund-, ^''l^'^' ^^ 
®' Kenrities in or upon which by such general order cash under the control of the Court "jioi"!! ihf*Ci»urt 
^"^y from time to time be invested. may Im uivwUnL 

36. Whereas by the Imp<>riul Act tUrd and fourth William the Fourth, chujiter K^i<'«»"»"n ••' 
twent;.ievcu, section forty, adopU-d in this Colony by eij,'lith William the F<.uith !5^\ ^'j''^^* * 
number three, it was enacted that after the thirty-llrst day of Dreeniber, onr thoiiNind n 40. toi-asi'suf 
^ight hundred and thirty-thret*, no action or suit or other pn>eeeding should be brought i'ta|i"« tu usiAt4!a 
wreooTer any sum of uioncy secureil by any mortgage, judgment, or lien, or otherwise "' inWsUUai. 
^''^{[ed upon or payable out of any land or rent at law or in equity, or anj^ h*^uey l>ut 
^tbffi twenty years next after a present right to receive the same should have 
*^raed to some person capable of giving a discharge for or relrase of the Kime, unleMi 
*U(;h aoknowlcdgiuent in writing or ^xiyment of prinei^nil or intert^st ux tht-rein men- 
"^^A^ihould Iiave been given or made, and then within twenty years next after sueh 
Payment or acknowledgment or the hist of sueh ]Nivments or ueknowhilgment.s : And 
^hcrcas it is expedient that the said enact nient should lie exten(U*<l to the ease of claims 
^ the estates of person dying intestate: licit therefore enuelcil that after the thirty- 
^dav of December one tliousund eight hundrtnl and sixty -two no suit or other 
P''^'oeeaing shall bo brought to recover tlie ]K>rs(jnal e:«tate or any share of the intsouuI 
****teofany person dying intestate, ])08si>s8<h1 by the legal jN'ntonnl repreH«'iitati\e of 
'J^h intestate, but within twenty years next after a present right to reeiMvo the samo 
''^I have accrued to some person ca|inble of giving a discharge for or release of the 
Z^^i unless in the meantime some jmrt of such estate or share or some interent in 
rP'pect thereof shall have been accounted for or ]Miid, or some acknowledgment of tlic 
Jfifht thereto sludl luive been given in writing, signed by tlie ]H*rHon aciMnintable for the 
^le or his agent to the person entitled thereto or his agent, and in such ease no sueh 
H^ion or suit slmll be brought, but within twenty years after sueh lu'countingn l^iy- 
^^Dt, or acknowledgment, or tlie lust of such accountiiigri, imyments, or ucknowledg- 
'^iits if more than one was mode or given. 

^7. The order to take an account of the debts and liabilititm affecting the ]K*rsonnl ordvr to tako 
Hute of a deceased pi^rson, pursuant to the nineteentli section of the Colonial Act A'T'^fj^'j^IjiljJr* 
'Xteenth Victoria number tlirce, nwy be made immediately, oratanv time after proUite y^^^ under 
^ letters of administration shall have been granted, and such order may be made by Moistion i» of 
*^o Primary Judge in Equity upon motion or ]M*tition of course, or in Chambers ujhjii ^*' Vict No 3, 
' eummons in the fonn used for originating proceedings at Oiamhers ; and after uny illnnodiatuly^ 
*^]ch order sliall have been made, the said Judge may, on tlieajiplieutioii of the exi^cutors uftur prubato 
^Y adiuinistrators, bv motion or summons riHitraiii or susiiend, until the account directed tfnuitod. 
^y Bucli order sludl have been taken, any nrociH.Hlings at law against such executors or 
wministrators by any person having or claiming to have any deuiand u|X)n the estate 
of Uie deccSLaed by reason of any deot or liability duo from tlio estate of the deceased 
Upon SU0I1 notice and terms and conditions (if any) as to the said Judge shall seem just ; 
tod the Judge in directing an account of debt and liabilities pursuant to any sucli order 
>Iiall, on the application of the executors or administrators, be at liberty to direct that 
'ho particulars only of any claim or claims which may bo brought in pursuance of any 
>Qc}i order sluill be certified by the Master without any adjudication thereon, and any 
lotices for creditors to come in which may bo published in pursuance of any such order 
hall have the same force and effect us if such notices had neen given by the executors 
t administrators iu pursuance of the twenty-eighth section of this Act. 
88. Jn all coses where by any will, deed, act, or other instrument it is expressly Powsrs of 
cclared that trustees or other persons therein named or indicated shall have a power of '''*"*5?? ^^ 

ale, either generally or in any particular event, over any horeditamonts named or 

uforred to in or from time to time, subject to the uses or trusts of such will, deed, act, Porsoiis cm- 
•r otlier instrument, it shall be lawful for such trustees or other persons, whether sueh lx>wored to sen 
tercditaments, bo vested in them or not, to exorcise such power of sale by selling such JST oUhe"by 
lereditaments, either together or in lots, and either by auction or private contract, and auction or pri- 
fitlior at one time or at several times, and (in case the power shall expressly authorize ^^ contract 
A ozohange) to exdumge any hereditaments which for the time being shall be subject 
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to the uses or trusts aforesaid for anj other hereditaments in this Colony or other 
specified Colony or Country, and upon any such exchange to give or receiye any money 
for equality of exchange. 

39. It shall he lawful for the persons making any such sale or exchange to insert any 
such special or other stipulations, either as to title or eiridenoe of title, or otherwise, in 
dUlUora and trns* uiy conditions of sale or contract for sale or excliange, as they shall think fit, and also to 
tees may buy hi huy in the hereditaments or any part thereof at any sale hy auction, and to rescind, or 
^ Tary any contract for sale or exchange, and to re-sell the hereditaments which shall he 

so hought in, or as to which the contract shall he so rescinded, without being responsible 
for any loss which may be occasioned thereby, and no purchaser under any such sale 
shall be bound to inquire whether the persons making the same may or may not hare 
in contemplation any particular re-investment of the purchase money in the pure' 
of any other hereditaments or otherwise. 
Tnistoes exer- 40. For the purpose of completing any such sale or exchange as aforesaid, the per 
ei^i^ower of g^jjg empowered to sell or exchange as aforesaid shall have ndl power to convey o~^. 
powered' tocon- otherwise dispose of the hereditaments in question either by way of revocation axi» 
vey. appointment of the use, or otherwise, as may be necessary. 

MoDisysarislii^ ^1. The money received upon any such sado or for equality of exchange as aforesaii 
from Hkles, Ac , gliall be laid, out in the manner indicated in that behalf in the will, deed, act, or othi 
to be laid oat in instrument containing the power of sale or exchange, or if no suth indication be there 

contained as to all or any part of such money, then the same Shall with all con venie r^ ^ ■— a f f. 
speed be laid out in the purchase of other hereditaments in fee simple in possession 
be situate in this Colony or other specified Colony or Country, or of lands of a leaseh 
tenure which in the opinion of the persons making the purchase, are convenient to 
held therewith or with any other hereditaments for the time being, subject to the 
sisting uses or trusts of the same will, deed, act, or other instrument in which 
power of sale or exchange was contained ; and all such hereditaments so to be purchasec 
taken in exchange as aforesaid as sliall be freeholds of inheritance shall be^settled 
assured to the uses, upon and for the trusts, intents, and purposes, and with, under, 
subject to the powers, provisoes, and declarations, to wliich the hereditaments soLd 
given in exchange were or would have been subject, or as near thereto as the deaths 
parties and other intervening accidents Tiill admit of, but not so as to increase or multi£^ 
charges ; and all such hereditaments so to be purchased or taken in exchange as 
said as shall be of leasehold tenure shall be settled and assured upon and for 

trusts, intents, and purposes, and with, under, and subject to such powers, provisoes^ ;. . < 

declarations, as shall as nearly as may be correspond with and be similar to the afores^'^^^ 
uses, trusts, intents, and purposes, powers, provisoes, and declarations, but not so --^^^ -^ 
increase or multiply charges, and so that if any of the hereditaments so to be purcl 
shall be held by lease for years the same shall not vest absolutely in any tenant in 
by purchase who shall not attain the age of twenty-one years ; and any such purcl 
aforesaid may be made subject to any special conditions as to a title or otherwise : P:' 
vided that no leasehold tenement shall be purchased under the powers hereinbef* 
contained which is held for a less period than sixty years. 

42. Provided nevertheless, that it shall be lawful for the persons exercising any 
power as aforesaid, if they shall think fit, in lieu of applying any money to be recei\^ 
upon any sale or for equality of exchange as aforesaid or any part thereof inpurchasi:: 
lands therewith, to apply the same in or towards paying off or discharging any mort£ 
or other charge or incumbrance which shall or may affect all or any of the hereditamea^ 
which shall then be subject to the same uses or trusts as those to Vhich the heredi J^ 
ments sold or given in exchange were or was subject. 

43. Until the money to be received upon any sale or for equality of exchange as afa^ 
said shall be disposed of in the manner herein mentioned, the same shall be invc 
interest for the benefit of the same parties who would be entitled to the hereditamei^^ 
to be purchased therewith as aforesaid, and to the rents and profits thereof in case 
purchase and settlement as aforesaid were then actually made. 

^Pi^jjj^^ qI 44. It shall be lawful for any trustees of any leaseholds which are renewable 

renewable lease* time to time either imder any covenant or contract, or by custom or usual practice^'' 

holds may they shall in their discretion think fit, and it shall be the duty of such trustees, ^ 

'*'**'^* thereunto required by any person having any beneficial interest, present or future, ^ 

contingent, in such leaseholds, to use their best endeavours to obtain from time to ti* '^ 

a renewed lease of the same hereditaments on the accustomed and reasonable terms, 

for that purpose it shall be lawful for any such trustees from time to time to 

concur in making such surrender of the lease for the time being subsisting, and to do 

such other acts as shall be requisite in that behalf ; but this section is not to appl; 

any case where by the terms of the settlement or will the person in possession for 

life or other limited interest is entitled to enjoy the same without any obligati( 

renew the lease or to contribute to the expense of renewing the same. _ . 

llonev for 46. In case any money shall be required for the purpose of paying for equalit^^^^' 

•<l^^tJ of exchange as aforesaid, or for renewal of any lease as aforesaid, it shall be lawful for ^^ 
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\etWBB effecting such exchange or renewal to pay the same out of any money which may tor renewal 
uumbe in their luuids in trust for the persons beneficially interested in the lands to to nj||S^^ 
^ken in exchange, or comprised in the renewed lease, whether arising by any of t)ie gag«^ jtc 
^fs and means hereinbefore mentioned or otiierwise, and notwitlistanding tho pro- 
^isums for the application of money arising from sales or exchanges hereinh^'fun* ei)n- 
tiined; and if they shall not Iiaye in their hands as aforesaid sufficient money for the 
paiposes aforesaid, it shall bo lawful for such persons to raise tlie money requin^l by 
Uoitgage of the hereditaments to be rcceiyed in exchange or contained in tlie riMiewed 
IcMe fas the case may be), or of any other hereditaments for tlie time bring subject to 
file soDsisting uses or trusts to which the hereditaments taken in exchange or coniprisi'd 
is the renewed lease (as the case may be) 'shall be subject, and for the purpose of 
^eoting such mortgage such persons shall have the same powers of eonyeying or other- 
^se assuring as are herein contained with reference to a eonyeyance on sale ; and no 
I'Aortgagoe adyancine money upon such mortgage purporting to be made under this 
poirer uiall be bound to see that such money is wanted, or that no more is raised than 
*• 'wanted for the purposes aforesaid. (**) 

46. No such sale or exchange as aforesaid, and no purchase of hereditaments out of I^^ljjjl JjSj 
^ii^ey receiyed on any such rale or exchange as afon*said, shall be made without the consentof u 
^OQient of the person appointed to consent oy the will, deed, act, or other instrument, for life, kc 
^» if no such person be appointed, then of some person not being under disability, 
^titled in possession to the receipt of the rents and profits of such hereditament h ; 
b^t this clause shall not be taken to require the consent of any person where it anpoiird 
^om the will, deed, act, or other instrument to hayo been intended that such sale, 
exchange, or purchase should be made by the person making the same without the 
^aont of any other person. 

^7. Where any principal money is secured or charged by deed on any hereditaments Pewits i 
^ toy tenure, or on any interest therein, the person to whom such money shall for the ^oitoaoi 
^^ being be payable, his executors, administrators, and assigns, shall, at nny time after power* lncl< 
wio expiration of one year from the time when such principal money sholl have beetuiie to mortgvfc 
P*y>hfo, according to the terms of the deeil, or afU^ any intt»re«t on such prinei|ml 
^oney shall hayo been in arrear for six months, or aftt»r any omission to pay iiny 
I*^ium ou any insurance which by the terms of the deed oucht to be iMiicl by the 
P^^n entitled to the property subject to the charge, hayo the following powers, to the 
??*^ extent (but no more) as if they had been in terms conferred by the person creating 
^® charge; namely: — 

Ist. A power to sell or concur with any other person in selling the whole or any 
port of the property by public auction or private contract, subject to any 
reasonable conditions. ho may think fit to make, and to rescind or vary rontraets 
for sale, or buy in and rc-scll the property, from time to time, in like manner. 
2nd. A power to insuro and keep insured from loss or daniago by fire the whole 
or any part of the property (whether aflixed to the freenold or not) which is 
in its naturo insurable, and to add the premiums paid for any such insurunco 
to the principal sum secured at the same rate of interest. 
8rd. A power to appoint or obtain the appointment of a receiver of the rents and 
prduts of the whole or any part of the property in manner hereinafter 
mentioned. 
48. Receipts for purchase money given by the person or persons exercising the SS^''!? Jr** 
^werof safo hereby confcrrod shall do sufficient discharges fo the purchasers, who vufflcientdli 
^^all not be bound to^eo to the application of such purchase money. chaives. 

^ 40. No such sale as aforesaid shall bo made until after six months notice in writing, Notice to be 
ivon to the person or one of the persons entitled to the property subject to the charge, Klvcn before 
*y serving such notice personally upon sueli person or jx^rsons, or by leaving the same tJjiov^JjJ! 
t his or their usual or last known place of abode or busmess, hut when a sale has been inquiry m tc 
ffected in professed exercise of the jwwers hereby eonferrod, the title of the purchaser circumstaiic* 
ball not be liable to be impeached on the ground that no case had arisen to authorise '^^ 

(**) A deed of settlement of certain lands contained a power to the trustees " to make 
tif, OMsignt alienj and dUvose of all or ani/ part" of the trust property at the written 
quest and direction of the settlor, and after his decease at their own discretion, and 
^clared that " for the purpose of effecting such dispositions and conveyances, but not 
r any other purpose," it sliould be lawful for the trustees by deed to revoke the uses 
id trusts of the settlement respecting the lands " so purposed to be sold," and to 
dare and appoint such other uses, trusts, &e., as might bo thoughf necessary or i 

pcdient, " in order to effectuate such sales, dispositions, and conveyonees." The 
iiatoes applied to the CJourt for its opinion whether they had, under the circumstances, 
iwcr to raise a sum of money for purposes beneficial to the cestui que trusts by mort - 
.ge instead of sale. The Court was of opinion that the trustees had power to raise 
e money by mortgage, and to execute a valid mortsage of the trust property for 
irposet mentioned in the petition. Me Bingham* $ Setttemeni, 6, S. C. B., I!q., p. 97. 
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the exercise of such power, or that no such notice as aforesaid had heen giren ; but ai:^>, 
person damnified by any such unauthorized exercise of such power shall have ^^ 
remodj in damages against the person selling. 

50. The money arising hj anj sale effected as aforesaid shall be applied bj the p0t^^ 
receiving the same, as follows : — First, in payment of all the expenses incident to ^jj^ 
sale, or incurred in any attempted sale ; secondly, in discharge oi all interest and qq^^ 
then due in respect of the charge in consequence whereof the sale was made ; and 
thirdly, in discharge of all the principal moneys then due in respect of such chifge • 
and the residue of such money shall be paid to the person entitled to the propeitf' 
subject to the charge, his heirs, executors, ^administrators, or assigns, as the case may he. 

51. The person exercising any power of sale hereby conferred shall have power tb 
convoy or assign by deed to, and vest in the purchaser the property sold, for all the 
estate and interest therein, which the person who created the charge had power to 
dispose of. 

52. At any time after the power of sale hereby conferred shall h^T6 become exerciseablij 
the person entitled to exercise the same shall be entitled to demand and recoyer, from Um 
person entitled to the property subject to the charge, all the deeds atid d<>cuiileiit8 in 
his possession or power relating to . the same property, or to the title thereto, which lis 
would have been entitled to demand and recover it Che same property had been contoj^ 
appointed, surrendered, or assigned to and were then vested in him for all the estatfi 
and interest which the pei*son creating the charge had power to dispose of, and whefe 
the legal estate shall be outstanding in a trustee tne person eiititled to a charge creaied 
by a person equitably entitled, or any purchaser from such person, shall be entitldd td 
call tor a conveyance of the legal estaie to the same extent as the person creating hi 
charge could have called for such a conveyance if the charge htid not been made. 

53. Any person entitled to appoint or obtain the appointment of a receiver as sfee- 
said may from time to time, it any person has been named in the deed of charge for 
that purpose, appoint any such person to be receiver, or if no person* be so named, 
then may, by writing delivered to the person or any one of the persons entitled to thft 
property subject to the charge, or affixed on some conspicuous part of the property, 
require such last-mentioned person to appoint a fit and proper person as receiyer, and i* 
no such appointment be made within ten days after such requisition, then may »^ 
writing appoint as receiver any person he may think fit. 

54. Every receiver appointed as aforesaicl shall be deemed to bei the agent of fcl*® 
person entitled to the property subject to the charge, who shall be solely responal^^J® 
for the acts or defaults of such receiver, unless otherwise provided for in the chirge. 

55. Every receiver appointed as aforesaid shall have power to demand and reco"^*J 
and give effectual receipts for all the rents, issues, and profits of the property of whi-^ 
he is appointed receiver, by action, suit, distress, or otherwise, in the hame either of 
person entitled to the property subject to the charge, or of the person entitled to 
money secured by the charge, to the full extent of the estate or interest which 
person who created the charge had power to dispose of. 

56. Every receiver appointed as aforesaid may be removed by the like authoiit^^ ^ 
on the like requisition as before provided with respect to the original apjtointment o^ 
receiver, and a new receiver may be appointed from time to time. 

57. Every receiver appointed as aforesaid shall be entitled to retain out of any moii^ 
received by him, in lieu of all costs, charges, and expenses whatsoever, such a coumjuw* 
sion, not exceeding eight per centum on the gross amoimt of all money receive<3l, as 
shall be specified in his appointment, and if no amount shall be s^ specified, then "fcur 
per centum on such gross amount. 

58. Every receiver appointed as aforesaid shall, if so directed in writing bv the benoD 
entitled to the money secured by the charge, insure and keep insured irom toes or 
damage by fire, out of the money received by him, the whole or anj part of the property 
included in the charge (whether affixed to the freehold or not) which is in its natiuv 
insurable. 

59. Every receiver appointed as aforesaid shall pay and apply all the jnonev leotM 
by him in the first place in discharge of all taxes, rates, and assessments wnatsoerer, 
and in payment of his commission as aforesaid, and of the premiums on the insurances, 
if any, and in the next place in payment of all the interest accniing due in respect of 
any principal money then charged on the property over which he is receiver, or on any 
part thereof , and subject as aforesaid, shall pay all the residue of such money, to the 
person for the time being entitled to the property subject to the charge, his executors, 
administrators or assigns. 

60. The powers and provisions aforesaid relating to -mor^ages relate only to 
mortgages or charges made to secure money advanced or to be adyanced by way of loan 
or to secure an existing or future debt. 

61. Trustees having trust money in their hands which it is their duty to iniest at 
interest shall be at liberty, at their discretion, to invest the same in anjr public funds o^ 
Government securities, or real securities in any part of the Colony j and imch tnutMl 
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iball ftko be at liberty, at their diacretion, to call in any irufit fundi* invrMod in nny 
other aecurities than as aforpsaid, and to invest the i«tinie on nny Huch M>curiti('s nn ufon'- 
ttid, and also from time to time, at their di^'retion, to viiry nny Kuch inviMnientH as 
ftforasaidffor othoni of the Ramc nature : Pi^ovidwl that no sueh ori^innl investment ns <*" *|>*^ 
sfofMaid (except in Qovennncnt l)ehenturi»8 of the Cohmy), and n«» sueh t'hnnjci* of JJJ'JJi^'ji^*^* 
iBTCstmcnt as afoi'csaid, sliali bo made where there is a ]M*i'mni under no disaitility invuNttxl. 
ntitlod in poeseauou to receive the ineonie of the trust finid for his life or for a term 
<tf yean dotenninable with his life, or for any greater estute without the eonseut in 
writing of such person. 

62. In all cases whore any prowrty is held by tiustees in trust for nn infant, either Tnwt«e«mfty 
ibiolutely, or contingently on his attaining the age of twenly-one vears, or on the ri*\*ij,,!".rt*JVJj£ 
ttJcurronco of any event previously to his attaining that age, it slmll U* lawfid for surli {nfuntM. Ai*.,' 
*^^utee8, at their solo discretion, to iMiy to the guardian (if nny) of sueh infant, or for tholrnialn- 
othonriee to apply for or towanls the maintennnee or iMlnention of such inl'unt, the t*^"'"*"*-*"- 
vholoorany part of the income to whieh such infant may iM*entith'd in resinrt of such 

property, whether there bo any other fund applieaitle to the sanu' purjx»se, or any other 
pnion bound by law to provide for sueh maintenance or eduiiit ion, or not; and sueh 
triutccs shall accumulate all the residue of sueh income, hv wnv of comiN)und interest, 
07 inTosting the same and the resulting income then>of from time to time in ]mi|MM' 
•Wimties, tor the bencflt of the jx^rson who sludl ultinmtcly Inrome entitliMl to the 
Property from which such a(fcumulat ion shall have arisen : i'rovidc<l tliat it slmll Ih« 
lawful for such trustees at any time, if it shnll u])]nMir to them c\]M>dient, to np]>lv tiie 
^Qoleorany part of such accumulations as if the same were part of the income arising 
*8 tlie then current year. 

63. Wlionevor any trustee, either original or suhstitutcMl, and whether ap]>oint(Ml liy I*n»vWonH for 
WW Court or otherwise, shall die, or desire to l)e dischnrgc<l fn»m or rcfuw or ''*"**"""* ",'JJJ*{nV]It«.li!m 
p^t or incapable to act in the trusts or iK)wers in him veiK)scd, before the sanu* shall death, kc 
**V6b«jn fully dischargcil and ix'rformcil, i|. shall be lawful for the p(>rson or ]NTsons y 
JJ^I^natcd for that puriwso by the (Uvd, will, net, or other instrument creating the / .j» 
''^ ^if any), or if there l>e no such jH»r»on able and willing so to act, then ior the ^x*' /^Ujr yt 
•^fnvjng or continuing tnisttvs or trustee for the time being, i>r the acting executors «»r > . ^ . *^- » 
JJI^iistrators of the last surviving nnd continuing trustee, or for the Inst retiring^ '''"*,' 
^^ce, by instrument .in writing, to np])oint any new trustee or trustees in the plnce of ^^^fic // *\ 
*'*o tnutce or trustees so dying or desiring to Ih« diselmrged, or refusing or becoming "^ 

yjflt or incapable to act ns aforesaid ; and so often as niiy new trust«'e or trustiH's shnll 

Y*o appointed as aforesaid nil the trusl i)roiH'rty (if nnv) which for the time beitig ^ 

■*^l lie vested in the surviving or continuing trustees or trustee, or in the heirs, 

**HJutor8, or administrators of any trustee, slinll by virtue of sueh instrument nntl 

*tliout other assurance in the inw, Weome nnd l)e etmveyed, assigned and trnnsferred, 

^ that the same shall thereupon l)ecome nnd be legally nnd efTeetunlly vestwl in such 

^trustee or trustees, either solely or jointly with tlie surviving or continuing trustees 

*[ trugfee, aatbo case may recpiire ; and every new trustee or trustivs to be npiNiinted as 

Aforesaid, and also every trustee n]>|K)inteil by tlie Court cither bef«>re or after the 

^^ng of this Act, shall have the same ]K>wcrs, authorities, nnd discretions, nnd shnll in 

^^1 respects net, as if he had been originally nominnted a trustee by the dcwl, will, a«'t, or 

^tliof instrument crenting the trust. 

64. Tlie power of ap^winting new trustees hereinbefore contained may be exereiswl in Appohitmcnt of 
'^•es where a trustee ntmiinated in a will hns ditnl in the lifetime of the testntor. "*-'^ tnuitcoahi 

65. It shall Iw lawful for nny executors to jmy nny debts or claims up(m anyevi<lenee J'JJ'JIJ^.,1 **"* " 
'"at they may think suflicient, and to accept, nnv com|K>sition, or any security, real or Kxocutors may 
*Oraonal, for any debts due \o the dccensetl, nnd to nllow nny time for pnynuMit of any coiniiound, &c. 
^h debts as they shnll think (it, and also to compromise, com])ound, or submit, to 
i^bitration all debts, accounts, claims, nnd things whntsoever relating to the estate of 

U> deceased, and for any of the puriM)s<.»s aforesaid to enter into, give, nnd execute such 
^ooments, instruments of compi)sition, releases, nnd other things ns they shall think 
Cpodient, without being responsible for any h}ss to be occasiont^tl thereby. 

66. For the purposes of thif Act ir|)crson shnll be deemed to be ent ithvl to the ]>osse8sion Tenants for lifo 

T to the receipt of the rents nnd income of land or j)rrsonnl ])roperty, although his estate *«• i»ay oxocuie 
lay be charged or incum]>ereil, either by himself or by nny former owner, or otherwise 1,^,5^""*^****" 
^wsoevcr to any extent ; but the estntes or interests of the pu'ties ent itle<l to any such incuuibrancos. 
large or incumbrance shnll not be afTceted by the at^ts of the perst)n entitled to the ]>osses- 
on or to the ri*eeii)t of the rents and ine^nne ns aforesjiid, unless they shall concur therein. 

67. None of the powers or incidents ben'bv conferred (»r nnnered to particular ofliees, Powers Aa hero- 
states, or cin!umstanccs shnll take effect or be exercisable if it is dwrlnrtul in the deed, ^y fflyon nii*y tw 
'ill, act, or other instrument creating such ofTlces, estates, or eircnnnstances that they [JJ^^^^jj^pJ^^J] 
hall not take efPcet; and where theiv is no such declaration, then if nny variations or 

imitations of any of the jMiwers or incidents hereby conferred or annexed are exintained 
n such deed, will, act, or other instrument, such jiowers or incidents shall be cxercisi*able 
r shall take effect only subject to such variations or limitations. 
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68. Nothing in this Act contained shall be deemed to empower any trustee or otbe]>>^ 
person to deal with or affect the estates or rights of any person whomsoever, except t<^. 
the extent to which such trustee or other person might have dealt with or affected th 
estates or rights of such person if the deed, will, act, or other instrument under wM 
such trustee or other person is empowered to act had contained express powers for 
so to deal with or affect such estates or rights. 

69. This Act shall except where otherwise provided extend to all deeds, wills, acts, 
other instruments or trusts executed, passed, or created, as well before as after the 
of this Act. 

70. In the construction of this Act the term " mortgage" shall be taken to inclr 
every instrument by virtue whereof land is in any manner conveyed, assigned, pled^ , 
or charged as security for the repayment of money^or money's worth lent, and tc::^^?|i 
reconveyed, reassigned, or released on satisfaction oi the debt, and the term " mortgB^, ^^ 
shall be taken to include every person by whom any such conveyance, assignx::^^^ 
pledge or charge as aforesaid shall be made, and the term " mortgagee" shall he '\;^l 



di 






Short title. 



to include every person to whom or in whose favour any such conveyance, assigivj^g-? 
pledge, or charge as aforesaid is made or transferred, and the term " judgment" ^l^7 
be taken to include registered decrees, orders of Courts of Equity and Insolvenc^^ ^ 
other orders having the operation of judgments. 
71. This Act sh^ be sfyled and may bo cited as the ** Trust Property Act of 1^62." 



USES AND TEUSTS. 
27 Hen. VIII, c. 10. An Act concerning Uses and Wills. [1535-6.] 

[Preamble, &c.] 

The possession of That where any person or persons stand or be seised, or at any time hereafter shall j 

hSa" "^ *OmS ^PP®'* ^ ^® seised, of and in any honors, castles, manors, lands, tenements, rents, i 
have the U8e.(««) services, reversions, remainders, or other hereditaments to the use, confidence, or tmrt 
of any other person or persons, or of any body politic, by reason of any bargain, sal6, 
feoffment, fine, recovery, covenant, contract, agreement, will, or otherwise, by any 
manner means (sic) whatsoever it be ; that in every such case all and every such person 
and persons and bodies pohtic that have, or hereafter shall have, any such use, confidenoBy 
or trust, in fee simple, fee tail, for term of life or for years or otherwise, or any use, , 
confidence, or trust in remainder or reverter, shall from henceforth stand and be seiseA^ 
deemed, and adjudged in lawful seisin, estate, and possession of and in the same honorti 
castles, manors, lands, tenements, rents, services, reversions, remainders, and hereditJV^ 
ments, with their appurtenances, to all intents, constructions, and purposes in the h^'^^i 
of and in such like estates as they had or shall have in use, trust, or confidence of av^-^ 
in the same ; and that the estate, title, right, and possession that was in such person ^^ 
persons that were, or hereafter shall bo, seised of any lands, tenements, or hereoitamei—*,** 
to the use, confidence, or trust of any such person or persons, or of any body polite- ^^ 
be from henceforth clearly deemed and adjudged to he in him or them that have, °' 
hereafter shall have, such use, confidence, or trust, after such quality, manner, foi= ^ 
and condition as they had b^ore in or to the use, confidence, or trust that was in th^^^™* 
2. That where divers and many persons be, or hereafter shall happen to be, join»-_ "7 
seised of and in any lands, tenements, rents, reversions, remainders, or other hered^^^* 
ments, to the use, confidence, or trust of any of them that be so jointly seised, that:3- w 
every such case that those person or persons which have, or hereafter shall have, -^on/ 
such use, confidence, or trust in any such lands, tenements, rents, reversions, remaindl.^i^ 
or hereditaments, shall from henceforth have, and be deemed and adjudged to hj^^i^, 
only to him or them that have, or hereafter shall have, any such use, confideno^y of 
trust, such estate, possession, and seisin of and in the tame lands, tenements, rc^ts, 
reversions, remainders, and hereditaments, in like nature, manner, form, condition, snd 
course as ho or they had before in the use, confidence, or trust of the same "bandB, 
tenements, or hereditaments ; saving and reserving to all and singular persons and bodies 
politic, their heirs and successors, other than those person or persons which be seised 
or hereafter shall be seised of any lands, tenements, or heroditaments, to any vsae, 

(^) A testator whose property consisted of real estate, leasehold lands, and a sqoat* 
ting station fully stocked, and ready money, devised the whole to his wife, jointly with 
F. and H., their survivors and survivor, and the heirs and executors of such srarivofi 
upon trust to permit her " to have the full benefit and enjoyment" of the property for 
life, and then upon trust to divide it among all his children — the boys at twenty-onei 
and the girls at that ago or upon marriage. Seld, that the trustees had such an estate 
or interest in the personalty as would enable them to interfere to protect the interests of 
those in remainder, and to prevent the commission of waste in respect to such interests. 
Frott T. HecUy and othert, 4k, S.C.B.| Eq. 6. 
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Wdldenee, or trust, all iucli Tiebt, title, entir, intercut, posdCMion, rcnfn, and action as ^Y)V/*f *Jj? 

tt«;r»OTanTof them, had, or might have had,' before the niukin|; of tliin Act. And nlfw JV^** i«wl!cca 

iTm^ to all and singular those persons, and to their Iieir^, which be or hcn-after h)iii11 

w nucd to any use, all such former right, title, entrj-, interest, jKJ.xMssion. n*ntn, 

CQstoms, scrvicos, and action as tliey or any of them mif;ht luive hnd to his or 

^te own proper use, in or to any manon*, landti, tenements, rt>nt«, or licnMlitanients, 

^Weof they.be or hereafter shall be seised tu any other um^, an if thi.i pn*si>nt Act 

w nerer been had nor made, anything in this Act contained to the contrary not wit h- 

■tuiding. 

8. "And where also dircrs persons stand and be seijH.»d of and in any laTids*, tenements, ^"'' ssrored tc 
<V hereditaments, in fee simple or otherwise, to the use and inttiit' that nonic other *{jJ;^",Jf,'^^|^J5"* 
P^Wmor persons sliall have and perceiTc yearly to tliem, and to hi.<( or tlicir licirn, one nut thon-dl tu 
*^QaI rent of x U or more or less, out of the Hime lands and tenements, and home other »""*(•' other. 
P^non, ono other annual rent to him and hi.f assigns for term of life or yeard, or for 
^)i&e other special time, according to such intent and \i9e as huth Ixvn Iicri'toforo 
^'^tsltfred limited and made thereof : " Be it enacted, that in OTvry such cas4> the same 
P(^noQ8, their heirs and aesigns, that hare such u^e and intcn^t, to have and ]MT(vi\e 
^'^yjuch annual rents out of any lands, tenement ri ctr here<litanientM, that they and cvi-ry 
of tbeni, their heirs and assigns, be adjudged and det*med to he in ])0!t.s(':<sioii and I^'i^in 
of the same rent, of and in such like c.'*tate a-* they hud in the title, inter«"<t, (»r w^" of 
"i^said rent or profit, and as if a suflicient grant or otlier lawful convejinnee had hi-m 
"^oand executed to them, by such a8 were or J«hall l>e Hii^ed to the n-e or inl'-nt 
of any such rent to be liad, made, or paid acconling to the wry tru>t or intent 
^"freof; and that all and every such pcTpon and persons as hav«» or hen-after shall 
J*ve any title, use, and interest in or to any pueh rent or profit, shall lawfully distrain 
*^f iM)n-payment of the said rent, and in their own namcH make nvowrien, (»r hy their 
°^ifp8 or servants make oonisances and justifications, and have all other Miits, entries, 
^^ remedies for such rents, as if the same riMits had hcen actually and really granted 
^them, with sufficient clauses of distre:»H, re-entry, or otln-rwise, aivording to rtuch 
^^'^tions, pains, or other things, limited and api>ointe<l, upon the trust and intent for 
l*jment or surety of such rent. 

^ That whereas divers persons luivc purcha-^ed, or have e.».trtlP made and conveyed of ^ rh"^i"^^* 
JJ^din divers lands, tenements, and hereditaments unt«) tlicni nnd to their wive-*, «»r to jl'lnturo arJl * 
'lelioirs of the husband, or to the hu'«l)and and to the wife, and to the heirs of their dower tif her 
^0 bodies begott<rn, or to the heirs of one of their bodies In-gotlen, or to the liu:^l>and l>»whand*ii lands. 
****»to the wiw for term of their lives, or for term of life of the said wife, or where 
**^ such estate or purcliase of any lands, tenements, or lien>ditanients hath been or 
^Ifenfter shall be made to any hu:$band and to his wife, in manner and form exj>ressed, 
^ to any other person or persons, and to their heirs and assigns, to the use and behoof 
. *ho said husband and wife, or to the use of the wife a.«» i** before rehenr.<c<l, for the 
J*iter of the wife ; that then, and in every Mich en-e, every woman married, having such 
^^termade or hereafter to be made, phall not claim nor have title to have any dower 
the residue of the lands, tenements, or hereditaments tliat at any time were her >uid 
'^ahand's by whom she hath anvsuch jointer, nor shall demand nor claim her dower of 
^^ against them that have the lands and inheritances of her «aid huslmnd, hut if she 
'^thno such jointer, then she shall be admitted and enabled to purMie, have, and 
'^toand her dower by writ of dower after the due course and order of the common 
^^ of tliis realm: this Act or any law or provision made to the contrar)* thereof 
^^twithstanding. 

.5. Provided always, that if such woman be lawfully expulscd or evicted from her a woman shall 
^*d jointer, or from any part, thereof, without any fraud or covin, by lawful entrj', t»o cndr»wed 
^ion, or by discontinuance of her husl)and, then every such woman shall be endowed J^^vered"* 
'* as much of the residue of her hu.iband's tenements or hereditaments whereof she 
^s before dowable as the same lands and tenements so evicted and expulscd shall 
''^Ount or extend unto. 
G. [Women heretofore married.] 

^. Provided also, tliat if any wife have or hereafter shall have any manors, lands, A Jointure ftft«r 
dements, or hereditaments, unto her given and a«»9Hred after marringc for term of her JJj^Jj**f S^^JS 
fo, or otherwise in jointer, except^hc same as.-urancc be made to her by Act of Parlia- i,j. f^^ ^^^ 
lont, and the said wife after that fortune to outlive her said husband, in whose time 
\o paid jointer was made or a^tsured unto her, that then the same wife so over-living 
lall and may, at her liberty, after the death of her said husband, refuse to have and 
ike the lands and tenements ro to her givni, appointed, or asf>ured, during the cover- 
arc, for term of her life or otherwise in jointer, except the same assurance bo to her 
lado by Act of Parliament as is afore:«aid, and thereupon to have, ask, demand, and 
ake lujr dower by writ of dower or otherwise, according to the common law, of and in 
11 such lands, tenements, and hereditaments, as her husband was and stood seised of 
Aiy state of inheritance at any time during the coverture ; anything contained in tliis 
let to the contrary thereof notwithstanding. 
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This stfttute 8. Provided also, that this present Act or anything herein contained, extend, nor be at 

"***j!j2^wWi g^jjy ^jj^g hereafter interpreted, expounded, or taken to extinct, release, discharge, or 

raooffnitance. suspend any statute, recognizances, or other bond, by the execution of any estate of or 

in any lands, tenements, or hereditaments, by the authority of this Act to any person 

or persons, or bodies politic ; anything contained in this Act to the contrary thereof 

not with standing. 

9. [Wills made before or shortly after the statute.] 

10. [How fines, reliefs, and heriots shall be paid to the King.] 

11. 'Other lord's fines, reliefs, and heriots.] 

12. * Cestui que use, may take all such advantages as his feoffees might haye had.] 

13. [Actions now depending.] 

14. [Wardships, liveries, or ouster le main, of any now being vdthin age, or of full 
age.] 

15. [Recognisances taken to the King's use concerning recoveries.] 

16. [Estates of lands executed to persons born in Wales.] 

WILLS. (*) 

32 Henry VIII, c. 1. The Act of Wills, Wards, and Primer Seisins, 
whereby a man may devise two parts of his land. [1540.] (") 

d2 H. Vin, c. 1. " Wheeb the King's Most Royal Majesty in aU the time of his most gracious and noble 
reign hath ever been a merciful, loving, benevolent, and most gracious sovereign 
lord unto all and singular his loving and obedient subjects, and by many times past hath 
not only showed and imparted to them generally by his many, of t«n, and beneficial pardons 
heretofore by authority of his parliament granted, but also by divers other ways and 
means, many grpat and ample grants and benignities, in such wise as all his said subjects 
been most bounden to the uttermost of all their powers and graces by them received of 
God to render and give unto His Majesty their most humble reverence and obedient 
thanks and services, with their daily and continual prayer to Almighty Gk)d, for the 
continual preservation of his most royal estate in most kingly honor and prosperity ; 
yet always His Majesty being repleat and endowed by God with grace, goodness, and 
liberality, most tenderly considering that his said obedient and loving subjects cannot 
use or exercise themselves according to their estates, decrees, faculties and qualities, or 
to bear themselves in such wise as that they may conveniently keep and maintain their 
hospitahties and families, nor the good education and bringing up of their lawful gene- 
rations, which in this realm (laud be to God) is in all parts very great and abundant, but 
that in manner of necessity, as by daily experience is manifested and known, they «hall not 
be able of their proper goods, chattels, and other movable substance, to discharge their 
debts, and after their degrees set forth and advance their children and posterities ; 
wherefore our said sovereign lord most virtuously considering the mortality that is to 
every person at God's will and pleasure most common and uncertain, of his most blessed 

(•) These Acts of Henry VIII, although repealed by the new WiUs Act (1 Vic. c. 26), 
are still applicable to wills made before the Ist January, 1840. The same remark applies 
to sections 5, 6, 12, 19, 20, 21, and 22 of the Act 29 Car. II, c. 3, generally known as 
the Statute of Frauds (see these sections, sub tit. "Frauds, Statute of," ante). The 
earUer Acts referred to wiU be foimd in Chitty's Collection, sub tit. " Wills." 

(■*") Testator by his will, executed in 1824, made a general devise of all the residue 
of his real estate not otheriwise disposed of, whether in possession, reversion, remainder, 
or expectancy, id E.T. and the heirs of his body. By a codicil made in 1834, he revoked 
that devise, and devised all his real estate "not otherwise disposed of" by his will 
or codicil to trustees, in trust for E. T. for life, and at E. T's decease, if he should - 
have lawful issue, to E. T's heirs, and in default to the testator's own right heirs. 
Subsequent to the date of this codicil, and in the year 1835, the testator acquired by " 
purchase other real estate. In 1836 he executed another codicil, by which he altered J 
the devises contained in the will and codicil, but made no mention of the estate acquired -I 
in 1835. This codicil contained these passages : " And whereas by my said will or -n 
codicil, or one of them, I did give and bequeath* all my real estate, not specifically ^^ 
otherwise disposed of, to trustees therein named, in trust for my son, E. T." "Now, U 
hereby revoke and annul such part of my said bequest as relates to my own right heirs, «-» 
and hereby devise and bequeath the same real estate, in the event of my said son's^s 
death without issue, to all the children of J. T., and of my nephew J. H., and of my^^ 
daughter H., who shall be then hving, share and 8hai*e alike, as tenants in common.** ** 
Held, i.e., affirming the judgment of the Supreme Court, that the last codicil did notS" ^ 
amount to a republication of the will and former codicil so as to pass the real .estate 
subsequently acqui1*ed, but was confined to the dispositions of the estate he was seized oJ 
at the date of the will, and that the testator died intestate as to the after-acquired 
estate. Sughes v. Hosking, 11, Moore's P.C. Keports, 1, 
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disposition and libemlity being willing to relieve and help his Baid subject 11 in tlieir said 

iicoeesities and debility, is contented and pleaMid that it bo unluincd and eiiuctiHl )>y 

^uthoritrof this present parliament in manner and form as hort^aftor folluwcth" ; thai is 

^o say, Thai all and erery person and persons liaviug, or which licrttiftiT shall have. IaimIs boMen In 

any manors, lands, tenements or here<litamcnts, liolden in sofctigc, or of tlie iwtun' of *»«*«•. »»jj 

'occags tenure, and not liariutf any manors, lands, tenements or liertHlitamentii hoUicn {IJ!'j{'„t|J2, * 

of the Kuig our sorereign lore! by knights service, by st ccn^e tenun; in diiuf, or of the Mtvic*. 

nature of soccage tenure in chief, nor of any other perHon or i)erHoiis hy kni^htH M^rvicr 

^m the twentieth day of July, in the year of our Xx)rdGou M.D.XL., Hhall have full 

snd free liberty, power, and authority to give, dispose, will, and devise*, as well by hiH Tsnants lalse, 

jwt will and testament in writing, or otherwise by aet or acts lawfully executed in his J5\*°^**' ^** 

»i^ef all his aaid manors, lands, tenements, or Iiereditaments, or any of I hem, at liis frt»e ^•^"* "»•■•»•• 

^ and pleasure ; any law, statute, or other thing heretofore had, made or used to tlie 

^ntrary notwithstanding. 

2. That all and every person and persons having manors, landu, tenements, or heredita- TaimU hokSen of 
^fmU, holden of the King our sovereign lord, his lieirs or suc('os?K)rs, in socengo, or of ^" ?*'Sil2 **!S 
the nature of soooage tenure in chief, and having any otiier manors, lands, tenements. |]^,q holden by 
^hereditaments holden of any other person or persons in soccage, or of tlie natUn* of kniybu Mrvics. 
"^(^e tenure, and not having any manors, lands, tenements, or hereditaments, holden 
J« the King our sovereign lord by knights service, nor of any other lord or ix^rson hy 
^® lervioe, from the twentieth Jay of July, in the said vearof our IjohI G(hI iVl.D.XL*., 
*hall have full and free liberty, power, and authonty to ^ive, will, dis|K)iM*, and 
r^Wse, as well by his last will or testament in writing, or otherwiw by any lu't <ir acts 
*^Mully executed in his life, all his said manors, lands, tencnientH, and hereditiiments, 
^ anj of them, at his free will and pleasure ; any law, statute, cuMom, or other thing 
^^tofore had, made, or used to the contrary notwithstanding. 

8. Saving alway, and reserving to the King our sovereign lord, his lieirs and A savinfr of the 
JJjccssors, all his right, title, and interest, of j^rimer ifisin and reliefs, and also nil Klnic'* l"^>"^>^ 

'»»er rights and duties for tenures in soccage, or of the nature of mu'eage tenun* in nJiM^ftl^'aHeiJi. 
J^t as heretofore Imth been us(*d and ac^custonud, the same manors, lands, tenemenlH, tion. 
1 rWeditaments to be taken, liad and sued out of and from tlu; hands of 11 in llighnenn, 
^'^^eirs and successors, by the pcrHon or pcrmms to whom any sueh manors, laridfi, 
J^^'leuients, or hereditaments shall be dis]K)i*ed, wilhd, or deviHed, in Hueh and liki) 
^^Uner and form as hath been used by any heir or heirs before the making of this 
^/^nte ; and saving and reserving also lines for alienations of rtuch manorn, lands, tt'ne- 
^^ts, or hereditaments holden of the King our sovereign lonl in s<x;(»ge, or of the 
?J^Ure of soccage tenure in chief, whereof there shall be any alteration of freehold or 
^^eritanoe made by will or otherwise, as is aforesaid. 



*4 and 35 Henry VIII, c. 5. The Bill concerning the Kxplanation of 

Wilbj. [1542-3.1 

* Whebs, in the last Parliament tje^nn and hohlen at Westminster, the twenty •eighth lUdiss part nf 
^y of April, in the thirty-first year of the King's most gra^fious reign, and thewj hy divers ^^ "• V"'» c. l. 
(tforosations holden and continued unto the twenty^fourth day of July, in tho thirly- 
^Keoona year of his said reign, it was by the King's nuM gnuriou* an<l lih<;ml diniK^itiori 
■howed towards his most humble and obMjicrit subjffctn, ordained and ena<rt^l how and 
in what manner lands, teneroentN, and othifr henrditamcffits might \m hv will or tcmta- 
ment in writing, or otherwiitc by any art or »<ets lawfully exiM;ut«d in the life of etritry 
person given, disposed, willed, or devised, for the advancem«rnt of tin; wife, pn^ffrmitnt 
of the (mildren, payment of del/ts of extsry sueh |K;ri»on, or oth<;rwi<M;, at hi* will and 
pleasure, as in the same aet more plairdy is disfrlarod : niihen th« making of whi/di 
sitatute, divers doubts, questions, and anibfguiti<fs Ijava riscfti, Ixwn movMl, an/i thrown, 
^ diversity of .opinion taken in and upon the exiHjnii'ujn of the iHter uf iUe Nime 
Bitatute." 

2. For a plain declaration and explanaiiicyn w^utr^dt %tuX U) the Utimii ami \tiir\¥mi 
'liat the Bang's obedient and having subj«fcU slwU awi nmy itik**. th« mnntttittiii.y and 
idvantaffe of the King's said meiious and lilxrrsl dis)^o*i>i/>n, th^ h/rd* spiritual aftfi 
:<emporaI, and the c</mnions m this i^rtb^t^nt iwrliam^it a**«tfjibhrd, ttumi hutnHy 
beaeechen the King's Majesty, tliat the rrMi^ning *tf i\m Uiii*if </f t>w tmmti ttnltiiuUi, 
oonceming sueh matters tiifrtrHfiir r«:h"ar^d; nnny t/« hy iim nui^umiy of this prt'Mfnt 
pailiament enact4rd, takjc'n, vxiMjutttUsd, i*uii/^t:4, tUuilurm, nfid *f%\tUiiintti tu ttmutu^ at»4 
form following : 

3. First, Where it is cfJuiMituA in ihti mtmr f'/nm*r sUiiate, ir^hin div^-M «rti/;hrs atui 
brancbcs of the saiiMe, tltat aJi «i»d mftt^uUr p*rrwn and prfs^yfjji l«avifjg atty WMutn, 
lands, tenements, or hitn«diUiiiM«is al t\i*t t^nttt t4 mUttntum^i, sh^c/tdd l«av« full awi 
free Kbert j, pover and Mttbmty to pw6, wUif dutpvm, or §m^ m wirU hy UUt l««t wiH 



i8o 



WILLS. 



The words 
** OBtate of in- 
hcritaDce" how 



and testainont in writing, or otherwise by any act or acts lawfully executed in his life, 
his manors, lands, tenements, or hereditaments, or any of them, in such manner and 
form as in the same former Act more at large it doth appear. Which words of " estate 
of inheritance," by the authority of this present parliament, is and shall be declared, 
tobeuniSterstoocL expounded, taken, and judged of estates in fee-simple only, 
^ee simple in ^' -^^ ^^ ^^^ ^ ^^^ singular person and persons having a sole estate or interest 

coparcenery, in fcc-simple, or seised in fee simple, in coparceny or in common in fee-simple, of and 
oommon, &c. j^j ^ny manors, lands, tenements, rents, or other hereditaments, in possession, reverncii, 
^limple* remainder, or of rents or services incident to any reversion or remainder, and having 

whether in pos- no manors, lands, tenements, or hereditaments holden of the King, his heirs or sne- 
session, wver- cessors, or of any other person or persons by flight's service, shall have full and free 
Sc**'may"de^* liberty, power, and authority to give, dispose, will, or devise to any person or persons 
tuif * (except bodies poUtic and corporate) by his last will and testament in writing, or other- 

Devi^ig of rent -^ge by any act or acts lawfully executed in his life, by himself solely, or by himsdf 
and other jointly, severally, or particularly, or by all those ways, or any of them, as 
much as in him of right is or shall be, all his said manors, lands, tenements, rents, and 
hereditaments, or any of them, or any rents, commons, or other profits or commodities 
out of or to be perceived of the same, or out of any parcel thereof, at his own free will 
and pleasure ; any clause in the said former act notwithstanding. 

5. That all and singular person and persons, having a sole estate or interest in fee- 
simple, or seised in fee-simple in coparccnery, or in common in fee-simple, of or in any 
manors, lands, tenements, rents, or other hereditamento in possession, revresion, 
remainder, or of and in any rents or services incident to any reversion or rcmaind 
holden of the King by knights service in chief, or of the nature of knights service 
chief, hath, and by the authority of this present Parliament shall have, full and 



or common out 
of land. 



Lands holden of 
tiieKingby 
knights service 
in chiel 



liberty, power and authority to give, dispose, will, 6r assign to any person or persc^gl^ 
pt bodies poUtic and corporate) by his last will and testament, in writing or oth^^T^ 



any act or acts lawfully executed in his lifetime by himself solely, or 



(exce 

wise Dv 

himself and others jointly, severally, or particularly, or by all those ways or sn;^^, 
them, as much as in him of right is or shall be, two parts as well of all the said mai>Q,JP 
lands, tenements, rents, and hereditaments, as .of all and singular his other rents ^ ^^"^ 
hereditaments, or of any of them, or any rents, commons, or other profits or oommod.ii; ^^ 
out of or to be perceived of the same two parts, or out of any parcel thereof in %hMr>ce 
parts to be divided, or as much thereof as shall amount to the fuU and clear yetL-^rly 
value of two parts thereof, in three parts to be divided, of what person or perao-ss 
soever the same be holden, at his free will and pleasure. 

6. That the said will so declared shall be good and effectual for two parts of the 
manors, lands, tenements, and hereditaments, although the will so declared be mud^ 
the whole, or of more thai) of two parts of the same : The same division to be: 
and set forth by the devisor or owner of the same manors, lands, tenements, 
hereditaments, by his last will in writing, or otherwise in writing ; and in de6u 
thereof, by a commission to be granted out of the King's court of the wards 
liveries, upon the inquiry of the true value thereof by the oaths of twelve men, 
return or certificate thereof, had in the same court, of the said manors, lands, tenemi 
and hereditaments, division to be made by the master of the wards and liveries, if 
master of the wards and liveries for the time beinff, and the partiea thereunto, cai 
otherwise agree upon the same division : And that the issue and profits of the ' 

Strts of the same manors, lands, tenements, and hereditaments, upon every -i 
vision to be restored to them that shall have right or title to the same from the d 
of the owner or devisor thereof. 

7. That all and singular person and persons, having a sole estate or interest in iee^ 
simple, or seised in fee-simple in coparccneiy, or in common in fee-simple, of ar^cf io 




Lands holden of 

the King by ^^ ^^ „^«,^>. .„ *v-« «»»« *v *« w »v^**^x «* *** v/^,******^y.. *** ..^._„^... ^^ ^^ ^ 

and^lands holdra ^^7 manors, lands, tenements, rents, or other hereditaments, in possession, rcversio^n, or 
in soccage. remainder, or of and in any rents or services incident to any reversion or remalxider 

holden of the King, his heirs, or successors, by knights service, and not in chief, or 
holden of any other person or persons by knights service, shall have full and Aw 
liberty, power, and authority, to give, dispose, will, or devise to any person or persoiu 
(except bodies politic and corporate) by his last will and testament in writing, or other' 
wise by any act or acts lawfully executed in his life by himself solely, or by himself 
and others jointly, severally or particularly, or by all those ways, or any of them, as 
much as in him of right is or shall be, two parts' of all the said manors, lands, tene- 
ments and hereditaments, or any of them so 'holden by knights service, or any rents, 
common or other profits or commodities out of or to be perceived of the same trro 
parts, or out of any parcel thereof in three parts to be divided, or as much thereof as 
shall amount to the full and clear yearly value of two parts thereof in three parts to 
be divided at his free will and pleasure. 
A will made of ^* That the said will, so declared by authority aforesaid, shall be good and effeGtoul 
the whole shall for two parts of the said manors, lands, tenements, and hereditaments, although thj 

be good for two ynH so declared be or shall be made of the whole lands and tenements so homa 1» 
parta . 
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**^ghts Bervioe, or of more tlian two part* of tlio same ; and also for tlio wjiolo of all 
J^» such manon, lands, teiienicut», ami bcn-dituinont*. or aiiv of thnn, not holdi-n of 
^ kins br kniglita serrice in chief, or otherwise bv kni^lits k'rviiv. nur of unv other 
P^'flon by knights service, and of any n*nt^. eommon!< or other iin>nts or c^mnnoditicif 
^of or to be perceired of the same, or out of any pin-i-l thrrcof. at h'w frit* Mill and 
F>^»Qre; the same dinsion to be mudo and set fortli by tlir owner of the tsuid nianiir.o. Ho 
***|da, tenements, and hereditamenti, by his la>t will and ti'>t:inii'nt in writing, or"'*''*'** 
^J^oviae in writing ; and in default them>f. for aei much of tin* sjinu' ninnor-*. landA. l^tfl!rUi* 
^{itcinent*, and heroditamcnts as shall euneern tho Kinf^'s inti'n>>t, by i*oniniiH>'ion to lie 
^^i^Botedout of the King's court of the wunU and livi-rics for tlio time Uin^ and the 
Pjitiei thereunto cannot otherwise a^ree upon the same divi>ion ; and that n*stitution 
^ tlie ia«ues and profits of the two parts thi'n>i>f hliall ho had and made in niannor and 
^'^ iboTCsaid : And for such of the said uuinors. lands, tenements, and hontlitantonts 
^iballoonccm the interest of any other lonl or lonls, by eommis.-ion to U- Knint<tl 
^of the King's court of elianeery, to inquire thereof by the oaths of twelve mon. if 
^^luaelord or lords and the parties thertninto I'unnot otluTwiso agnr upon the ^ame 
Qin«io&. 

,,1^ That wills or testaments nude of any manors, lands, tenonuMits, or other here- iv 
®**^ents, by any woman covert, or piTaon within the a^e of twenty -one ^itirs. idiot, oitat«Hl tu 
? ty any person de no» Mane memory, shall not be taken to be good or eft'eetual iu ^''^''"^ '*"*' 
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t ) 29 Oar. II, c. 3. An Act for Prevention of FiiiiuIh and Per juries. [1G76.] 

^^' That from and after the snid twenty-fourth of June, all devist^s and bi'ipnsts of IH-'^ j***'" v^ 

^. Elands or tenements, devisable either by foree of the • 

JJ'^'^te, or by force of the custom of Kent, or tlie eustom of ^ . 

Hxcular custom, shall be in writing, and higned by the jwrty so devising t]u» 
^^■Omc other person in his prt^senee and by liis ex])res3 din-etions, and shall be 



St 



statute of wills or bv tliis l^^H.^'^J! 
any l>orough, or any otlier nttoMtitl h 

same, or *'r fmir 
at test id >»il»»'>'**«»- 



^y** subscribed in the presence of the said devisor by three or four en-dible witnesses, or 
^ they shoU be utterly void and of none effect . 
®« And moreover, no dt^viso iu writing of lanils, tenements, or lieredilanuMits, n«>r any ii„w tlio* 



-J*Uae thereof , sludl at ony time after the said twenty-fourth of June be revocable, shall bo n 
^'^orwise than by some other will or codicil in writing, or otlier writing declaring tlie ^^^^^ 
r'^^e, or by burning, cancelling, tearing, oroblitcr:iting the sanu» by the testator liimself, 
iJ* in his presence, and by his direi*t ions and consent; but all devises and beijuests of 
^l^da and tenements shall remain ond continue in force until t!u» same be bunit, 
^^loelled, torn, or obliterated by the testator or his directions, in nmnner afon'said, or 
^^eaa the same be altered by some other will or codicil in writing, or other writing of 
^^^ devisor, signed in the presence of three or four witnesses, declaring the same ; any 
^Ormer law or usage to the contrary notwithstanding. 

^^12. And for the amendment of* the law in the particulars following; bt^ it enacted. Estates ;if 
^liat from henoeforth any est-nto i>Mr autre, rie shall be devisable bv a will in writing, ««'f "<•. 



bo doviMkl 



^igned by the party so devising the 8anu\ or by sonu* other iK'rson in his piTscnce and 
Vy Ids express directions, attested and subscribed in the pn^scnee of tlie deviw>r by 
%niee or more witnesses ; and if no such devise tlu^n^of be made, the sanu^ sliall be Ami shall 
vbatgeablo in the hands of the heir, if it shall come to him by reason of a H]>ecial a«wtH in t 
oocapaney, as assets by descent, as in the case of lands in fw-simple ; and in case there "'**'''«*"*"* 
benospwial occupant thereof, it shall go to the executors or administmtors of the 
patty that had the estate thereof by virtue of the grant, and shall be assets in their 

19. And for prevention of fraudulent practices in setting up nuncuimtive wills, which Nuncupai 
^ve been the occasion of much perjury ; be it enacted, Tliai frt>m and after the ^'^*•• 
^ofeaaid twenty-fourth day of June, no nunciqMitive will shall be good, where the 
^«tate thereby bequeathed shall exceed the value of t hirty ))ounds, that is not jiroved by 
tKe oaths of three witnesses (at the least) that were jiresent at the making thenH>f, nor 
tmlets it be proved that the testator at the time of ))ronouncing the same did bid the 
^Ksnona present, or some of them, bear witness that such was his will, or to that effect ; 
)ior imless such nuncupative will were made in the time of the last sickness of the 
deceased ; and in the house of his or her habitation or dwelling, or whert^ he or she bos 
been resident for the space of ten days or more next before the making of such will, 
except where such person was surprist'd or taken sick, being from his own lumie, and 
died before ho returned to the place of his or her dwelling. 

20. Tliat after six months ^Missed after the speaking of tlie pretendinl testamentary Probato< 
words, no testimony shall be reccivetl to prove any will imncupative, except the said ««i»tivo 
testimony or the substance thereof, were conunitted to writing within six days aft^^r the 
making of the said will. 

(*) See the sections of this Act not relating to Wills, sub tit. " frauds (Statute of.)" 
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21. That no letters testamentary, or probate of any nuncupatire trill shall pass the seal 
of any Court till fourteen days at the least after the decease of the testator be fully 
expired, nor shall any nuncupative will be at any time received to be proved, unless 
process have first issued to call in the widow or next of kindred to the deceased, to the 
end they may contest the same if they please. 

Repeal of wills. 22. That no will in writing, concerning any goods or chattels or personal estate shall 
be repealed, nor shall ahy clause, deyise, or bequest therein be altered or changed by 
any words or will by word of mouth only, except the same be in the life of the testator, 
committed to writing, and after the writing thereof read unto the testator, and allowed 
by liim, and proved to be so done by three witnesses at the least. 

Soldiers' and £3. Provided always, That notwithstanding this Act, any soldier being in actual 

^c!^^ * military service, or any mariner or seaman being at sea, may dispose of his movables, 
wages, and personal estate, a* he or they might have done before the making of this 
Act. 

The^Jurisdiction 24. That nothing in this Act shall extend to alter or change the jurisdiction or right 

"""*° " '~ of probate of wills concerning personal estate, but that the prerogative Court of the 

Archbishop of Canterbuiy, and other ecclesiastical Courts, and other Coui^ts having 

right to the probate of such wills, shall retain the same right and power as they had 

before, in every respect, subject nevertheless to the rules and directions of this Act. 



25 Geo. II, c. 6. An Act for avoiding and putting an end to certa^^^^ 
doubts and questions relating to the Attestation of Wills and Codic^^^ 
concerning Real Estates in that part of Great Britain called Englar^^^ 
and in His Majesty's Colonies and Plantations in America. (*) [175 -^ A 

29 Car. II, c. 8. 1^ gg {^ enacted. That if any person shall attest the execution of any will or co<^^^f 
I^vlsee, &C., which shall be made after the 24th day of June, 1752, to whom any beneficial dex^-j^ 
deiS'^id but ^^S^J* estate, interest, gift, or appointment of, or affecting any real or personal ^^\z^.f^' 
be admitted to other than and except charges on lands, tenements, or hereditaments for paymer^t ^i 
prove the will any debt or debts, shall be thereby given or made, such devise, legacy, estate, intoi-^^^; 
gift or appointment shall, so far only as concerns such person attesting the executioii ^f 
such will or codicil, or any pei'son claiming under him, be utterly null and void ; ^xkd 
such person shall be admitted as a witness to the execution of such will or coclic3iL 
within the intent of tlie said Act ; not witli standing such devise, legacy, estate, inteir^gfc 
gift, or appointment mentioned in such will or codicU. (*^) 
Creditor attest- 2. That in case by any will or codicil already made, or hereafter to be made, ^amy 
5^1^*"**^ * lands, tenements, or hereditaments are or shall be charged with any debt or debts ; ^aand 
any creditor whose debt is so charged, hath attested or shall attest the executioKTsa of 
such will or codicil, every such creditor, notwithstanding such charge, shall be admi^^'ted 
as a witness to the execution of such will or codicil, within the intent of the said A^^:2t. 

^ (*) This Act, though repealed by the "Wills Act now in force, is still applicable tc^ all 

wills made before 1st January, 1840. 

(^) The plaintiff claimed certain land as devisee under the will and codicil of J . H. 
Both those instruments were dated before the Wills Act, 1 Vic. No. 26, (?«iDe , 
into operation in this Colony, and both were executed so as to pass real estate-- 
being each attested by three witnesses. The devise in question was contained in tie 
will, which also included another devise to the plaintiff, viz., an estate called Shanes 
Park. The plaintiff was one of the attesting witnesses to the will, but was not a 
witness to the codicil. The latter which was dated a few days after the will, ftnd 
written on the same parchment, was in the following terms t—" I J. JBE. being of sound 
mind, &c., do also give, devise, and bequeath to (the plaintiff) aU mv household form* 
ture, books, clothes and other chattels, with the stock, consisting 01 horses and otha 
cattle at Shanes Park, which I may possess at my decease. I also declare that the fort' 
going tcilly bearing my seal and, signatwey and witnessed by J, Jl, 8* &, and J. H. (the 
plaintiff) together vftth this codicil is my last will and testament " ; and the execution 
was attested in the following form — " Signed, sealed, pubhshed, and declared by said 
testator J. H., as and for his last will and testament, in the presence of, &c." Heliy 
that by the operation of the Act 25 G^eo. II, c. 6, the devise to the plaintiff in the will'was 
void, by reason of his being one of the attesting witnesses thereto ; and that the codieil 
had not the effect of reviving or setting it up. Harris v. Smart, 9, S. O. R., p. 83. 
[Vice-Chancellor Bacon, however, in Anderson v. Anderson, 13, L.R., Eq., 381, held thftt 
a duly attested codicil had the effect of republishing and incorporating the will, so m to 
render a gift void under this statute valid notmthstanding attestation of the -will by the 
donee's wife, — EdJ] 
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3. That if any person liatli attested the execution of any will or codicil already made, Leijatee who hug 
or shall attest the execution of any will or codicil, which shall he made on or before tlie Jj^" [JJf^'J^^[,ig 
said 24th day of June, 1752, to whom any legacy or bequest is or sliall be thereby legacj', adiulttcd 
given, whether charged upon lands, tenements, or hereditaments, or not ; and such m a witness, 
person before ho shall gire nis testimony concerning the execution of any such will or 
codicil shall haTO bd^n paid, or have accepted or released, or shall have refused to 
accept such legacy or bequest upon tender made thereof ; such person shall be admitted 
as a witness to the execution of such will or codicil, within the intent of the said Act, 
notwithstanding such legacy or bequest. 

4. Froyided always, "that in the case of such tender and' refusal, as aforesaid, such After refusal he 
pewon shall in nowise bo entitled to such legacy or bequest, but shall be for ever after- is barred tr<m 
^urds barred therefrom ; and in case of such acceptance as aforesaid, such person shall 3|^^£S)tonw 
retain to his own use the legacy or bequest which shall have been so paid, satisfied, or may retain, 
accepted, notwithstanding such will or codicil, shall afterwards be adjudged or deter- 
mined to be void for want of due execution, or for any other cause or defect 
whatsoever. 

6. That in case any such legatee as aforesaid, who hath attested the execution of any Legatee attesting 
I'^ill or codicil, already made, or shall attest the execution of any will or codicil which fif^i**^^*"? th **** 
shall be made on or before the said 24th day of June, 1752, shall have died in thct^^^J^op * 
iifetime of the testator, or before he shall have received or released the legacy or before he has 
l^equest so given to him as aforesaid, and before he shall have refused to receive such '®J®!^J5'' 
legacy or bequest on tender made thereof, such legatee shall be deemed a legal witness witness. 
^ the execution of such will or codicil, within the intent of the said Act, notwith- 
standing such legacy or bequest. 

^ 6. Provided always, That the credit of every such witness so attesting the execu- Credit of the 
^lon of any will or codicil in any of the cases in this Act before mentioned, and all jitoess tobe 
Circumstances relating thereto, shall be subject to the consideration and determina- the Court Ac 
^ojx of the court and the jury before whom any such witness shall be examined, 
^^ his testimony or attestation made use of ; in like manner to all intents and 

Surposeg as the credit of witnesses in all other cases ought to be considered of and 
etermined. 

7. That no person to whom any beneficial estate, interest, gift, or appointment, shall No devisee where 
^© given or made, which is hereby enacted to be null and void as aforesaid, or who shall ^Jde^void^&c. 
^*ave refused to receive any such legacy or bequest on tender being made as aforesaid ; being examined, 
*ii<i who shall have been examined as a witness concerning the execution of such &c-, sbail after- 
"^iil or codicil, shall, after he shall hav» been so examined, demand or take possession of, ^S***^* *°^ 
^i* receive any profits or benefit of or from any such estate, interest, gift, or appoint- 

^*i©iit so given or made to him, in or by any such will or codicil ; or demand, receive or 
^<5cept from any person or persons whatsoever, any such legacy or bequest, or any 
^^tisfaction or compensation tor the same, in any manner or under any colour of pretence 
'^liatsoever. 

8. Provided, always. That this Act or anything herein contained, shall not extend or Cases where the 
"^ oonstructod to extend to the case of any heir at law, or of any devisee in a prior will ^^^<^*y o' jj^^* 
^^^ coAcil of the same testator, executed and attested according to the said recited Act, 5? witaeSes are 
^^'^ any person claiming under them respectively, who has been in quiet possession- for not affected. 
**^e space of two years next preceding the 6 day of May, 1751, to such lands, tenements, 

^iid hereditaments, whereof he ha« been in quiet possession as aforesaid ; and also that 
"tliis Act or anything herein contained, shall not extend or be construed to extend to any 
y^ or codicil, the validity or due execution whereof have been contested in any suit 
*^ law or equity, commenced by the heir of such devisor or the devisee in siich 
P^or will or codicil, for recovering the lands, tenements, or hereditaments mentioned to 
^ devised in any will or codicil so contested, or any part thereof, or for obtaining 
?^y other judgment or decree relative thereto, on or before the said 6th day of May, 
'Si, and which has been already determined in favour of such heir at law or devisee in 
^ch prior will or codicil, or any person claiming under them respectively, or which is 
^^^ depending, and has been prosecuted with due diligence ; but the validity of every 
^ch will or codicil, and the competency of the witnesses thereto, shall be adjudged and 
^termined in the same mahner to all intents and purposes as if this Act had never been 
?J*^e ; anything hereinbefore contained to the contrary thereof in anywise notwith- 

■^nding. 

9. Provided always nevertheless. That no possession of any heir at law or devisee, in Possessions 
,^jj^ -prior will or codicil as aforesaid, or of any person claiming under them respectively, which are not 
/^J^h is consistent with or may be warranted by or under any will or codicil attested J^ttK^SSfn^ai- 
r^^pording to the true interest and meaning of this Act, or where the estate descended or ing of the pre- 
^^ght have descended to such heir at law, till a future or executory devise by virtue of cedtog dausa 
J^y will or codicil attested according to this Act should or might take effect, shall be 

^jP^ined to be a possession within the intent and meaning of the clause herein IfM^t 
^*ore contained. 
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39 and 40 Geo. Ill, c. 98. An Act to restrain all Trusts and Directions iir_t 
Deeds or Wills whereby the Profits or Produce of Real or Persona^sL.^ 
Estate shall be accumulated and the beneficial enjoyment thereof pos»~^ 
poned beyond the time therein limited. (*) [28th July, 1800.] 



No jMnoA by d«ed " Whereas it is expedient that all dispositions of real or personal estates, whereby _ 
Stulfor^iipoM^of profits and produce thereof are directed to be accumulated, and the beneficial enjoymex-i 
*J? St* "in'?^"** thereof is postponed, should be made subject to the restrictions hereinafter contained 
manner that the be it cnactcd. That no person or persons shall after the passing of this Act, by any de» 
Sau b«?l^^- or deeds, surrender or surrenders, will, codicil, or otherwise howsoever, settle or oispoi 
plriod thiJthTufe ®^ ^^7 ^^^ ^'^ personal property so and in such manner that the rents, issues, profits 
of the Mtuer ; or 21 producc thereof shall be wholly or partially accumulated for any longer term than t^ 
SSo?dir*iSg*5i« hfe or lives of any grantor or grantors, settler or settlers; or the term of twenty- 
SJrtylKiMS^ii. years from the death of any such grantor, settler, devisor, or testator ; or during 




decease ; or the minority or respective minorities of any person or persons who shall be living, or 
•OTi°beneficia&7 Ventre sa mkre at the time of the death of such grantor, devisor, or testator ; or "" *" 
SthS*direA?on *^® minority or respective minorities only of any person or persons who under W- - 
■bau be void, and uses Or trusts of the deed, surrender, will or other assurances, directing such accumiMcp-, 
Se peJioiueiSSed tions would for the time being, if of full age, be entitled to the rents, issues and proF 
**"'*'•• or the interest, dividends or annual produce, so directed to be accumulated : 

every case where any accumulation shall be directed otherwise than as aforesaid, 8i*-j 
direction shall be null and void, and the rents, issues, profits, and produce of slv j 
property so directed to be accumulated shall, so long as the same shall be directed 
accumxdated contrary to the provisions of this Act, go to and be received by 
person or persons as would have been entitled thereto if such accumulation had _ ; 

been directed. 
•xtendl)*2j"Jro^ 2. Provided always. That nothing in this Act contained shall extend to any provitB-K=i9i\ 
TiMon for pajment for payment of debts of any grantor, settler or devisor, or other person or persons _«s / 

of debts, or for *^^ . . . . . J » . ' , ... ».,, « -i^ a. '^ A^^ '' 

raising portions for to any provisiou for raismg portK>ns for any child or children of any grantor, settles^^issf ca 
fi^the^p'roduce of devisor, or any child or children of any person taking any interest under any f^^mmuck 
timber. - conveyance, settlement or devise, or to any direction touching the produce of timbesz^^j* 0/ 

wood upon any lands or tenements ; but all such provisions and directions shall aQ{/ 

may be made and given as if this Act had not passed. 

u"e*effert ifth^^ 4. Provided also, That the restrictions in this Act contained shall takfr^ effect an^^F he 
jjjject^ biiu in force, with respect to wills and testaments made and executed before the passur^L^of 
pasafng of'Siis*Act, this Act, in such casc only where the devisor or testator shall be living, and of sd^iuid 
utlwrtSiVii* feV, ^^^ disposing mind, after the expiration of twelve calendar months from the passiis^ of 

13 months after the this Act* 
pMsiag of thii Act 



"WILLS (Adopting Act). 

3 Vic. No. 6. An Act for adopting a certain Act of P^liament, intitii-l-^"» 
^^ An Act for tJie amendment of the Laws with respect to Wills" in 'tti® 
Administration of Justice in New South Wales, in like maameKT ^ 
other Laws of England are applied therein. [6th August, 1839.] 

Preamble. ■^^rlit 

7W rv andl Whbbeas a certain Act of Parliament was passed in the year one thousand ^^^m 

Tic. c. 26. hundred and thirty-seven, intituled, "An Act for the amendment of the laws '^^^ 

Adopted and respect to Wills" : And whereas it is expedient to adopt and apply the said recited A^^*j 

appUed in the Parliament in the administration of Justice in New South Wales : Be it therefore ©J^^'^^JS 

administration of by His Excellency the Gk)vemor of New South Wales, with the advice and consent o:^^ *Y^ 

SoJith^^tles ^ Legislative Council thereof, That the said recited Act of Parliament shall be and- **^ 

same is hereby adopted and directed to be applied in the administration of justice icv- ^ .-l^ 

said Colony and its Dependencies, from and after the time hereinafter menticmed, in- ^'^ 

manner as other laws of England are therein applied. ^ 

Commencement ^* -^d wherieas it is expedient that the said recited Act of Parliament, should ^^ 

of Act commence or take effect in the Colony of New South Wales until the first d&:^^^ 

January next ensuing : Be it enacted, That the said recited Act of Parliament ^^*^ 

not commence or take effect in the Colony aforesaid before the first day of January^ ^id 

thousand eight hundred and forty, and that every clause and provision in the" ^^in 

recited Act shall, on, from, and after the said day of January, have only the same e^&^^ ^^ 

the Colony of New South Wales as the same have had in Her Majesty's Blingdoi^* j 

England, from and after the first day of January, one thousand eight hun£red 

thirty-eight. 

(*) This Act is more commonly known as the " Thellusson Act." 
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^ W. IV, and 1 Via cap. 26. An Act fur tlio amendment of the Laws 

with respect to Wilk [3rd July, lJ^37.] 

^« it enacted by the Queen's M(wt Excellent Majesty, by and with tlio a<lvi.e and ion- J'V*"''"JJ^',''*''* 
■•nt of the Lords Spiritual and Tcnipuml and cVminmiis in tlii" im-fent r:irliaiiu'iit niiUtt. " 
^BBembled, and by the authority of the t^ame. That the wunU and ex|»ri->iiinn heri'lnHfter 
^06ntioned| which in their oruinary Hignification have a nmre (N'iifint><l or a difTerent 
mQUung, shall in this Act, except where the nature of the pm virion or t lie enntext of the 
^ Bhall exclude such coni^truction, bo interpret e«l us f<iUows (that i- tn -ay) The w»in.l 
will" shall extend to a testament, and to a eoilieil, and to an ap])itiiitineiit by will «»r ** Will." 
"Toting in the nature of a will in exercise of a i)ower, and aUu ti» a«li^|iit-ititiii hy will 
•ad testament or devise of the custody and tuition of any ehild, bv \irtiie of an .Aet 
jMsed in the twelfth year of the rci^ii of Kins Charles the Seeond*. iiititule.l • An Ai*i « ^^' ". c- -*• 
f^ taking atcatf the Court of Wards and Liverifs, and Tenunn in rftj/itf\and ht/ Kniifhlt 
^^iee, and Turveyance^ and for seftlin// a Revenue upon J/ is AltiJrMfjf in Ufu thtrfuf" nr 
v^iituo of an Act pas:*ed in the Parliament of Ireland, in tlie i'i>iirteent]i and tifteciith 
gwsof the reign of King Charles tho Second intituled " An Act for taking mnitf Ikr l* w"l i'» ^^ » 
^rtof Wards and Lieeries and Tenures in rapi/e and hi/ Knitfhin Svrnw" and ti) any ^ ' 
^W testamentary dispot^ition : And the wonls "i*eal e>tate'* ^ludl e\tri»d ti» manors, " *^'** *'•*****'■" 
^TowBons, messuages, lands, tithen, rents, and heriHlit anient s, whether freehold, 
^ternary freehold, tenant right, customary or in)pyiu)ld. or of an\ other tenure, iind 
'^heilier corporeal, incorporeal, or personal and to any undivided shan' there<»f. and tt» 
•**y estate, nght, or interest (other than a chattel intei\*st) therein : .And the wonls " jH-r- '• IVn-iiial 
*^Hal estate" shall extend to leasehold estates and other chattels real, and als«i to *'-^*'*^*- 
Moneys, shares of government and other funds, securities for money (not iK'in;^ real 
^^•^es), debts, cl loses in action, rights, credits, ^oods, and all other projK'rty wliatstK-ver 
/^*Uch by law devolves upon the executor or administrator, and to any shai-e or iniereut 

*i6rein : And every word importing the singular nund)er only shall exteml and he applied Nui»Ut. 
.^Several iwrsons or things as well as one jH^rson or thing : And every word iniiK»rling Uundur. 
'^masculine gender only shall extend and be a))i)licd to a female as well as a nuile. 
2. And bo it further enacted, Thai an Act ])Hsseil in the tliiH v-wanul year of the iV'*,**^^* "'^.Vn 
^pi of King Henry the Kighth, intituled, " '/'A *• .4tY «/• Wills] Wards, and /V/'iirr ViiV.Ti.wulM 
f^**/w," whereby a man may devise two ]»arls of his land j and nUo an Aet ])as.ted in and a6 II! Vlll, 
I*^^ thirty-fourth and thirty-fifth yinirs of tho reign of the said King ilcnry the Ki;;liih, ^- ^ 
^titulod, " The Bill concerning the explanation of Wills,** and also an Act |MtHs<>d in tlio 
**i'liament of Ireland in tho tenth year of the nugn of King Charles the First, 
*^titulecl "An Act how lands, tenementSy tj*c., wiay be disposed bif Will or otherwise, and 10 Oa. I, Seas. 2, 
^'^ming Wards, and Pritner Seisins'* ; and also so much of an Act itassi^d in tho *•■ -^' ) 
^^enty-ninth year of the reign of King Charles the St^cond, intituled, '' An Act forf^^^-\^-^*^ 
•e»>»«i«o» of Frauds and I^erjnries" s and of an Act i^ssi'd in the rarliament of -*' "' ^- '" *** *^ 
;2^nd in the seventh year of the reign of King William tho Thirtl, intituled " -4 » 7 W. Ill, c. 12 (L) 
'^^ for prevention of Frauds and Perjuries, " as relates to devises or bcciuests of lands 
.* tenements, or to the revocation or alteratiim' of any devise in writing of any hinds, 
^^lements, or hereditaments, or any clause thcriHjf, or to the devise of any estate pur 
j*^ vie, or to any such estate being assets, or to nuncin>tttiye wills, or to tho rciwal, 
^*^®ring, or changing of any will in writing ctmccrning any goods or chattels or 
^^^^nal estate, or any clause, devise, or bequest (herein ; and also si> nuu;h of an Act, 
S'^Bed in the fourth and fifth yeivrs of the ivign of (^.ueim Anne, intituled, **-4» -4cM«»*l 5 Anne, 
^** the cunendment of the Law ami the better advancement of Justice," and of an Act *'*' » "* ^^* 
^'^ssed in the Parliament of Irc^land in the sixth year of the reign of (^ueen Anne, nit it ulcd, 
,^^^is Act for the amemlment of the law and the better advancement of Justice " as relates to « Anno, c. 10 (I.) 
fitnesses to nuncupative wills ; and also, so much of an Act passinl in the fourteenth 
^^iar of the reign of King GiM>rgo the Second, intitided, **An Act to amend the Law i* O. IJ, c. 20, i. 
^^ncerninff Common Recoveries and to explain and amend an Act made in the twentt/' ^' 
^inth year of the reign of King C/tarles the Second, intituled, * An Act for prevention of 
^^^auas and Perjuries,* ** as relates to estates, pur autre rie; and also an Act i)asscd in 
^be twenty-fifth year of the reign of King Oi.»orge the Second, intitided, "An Act for 26 G. II, a 
avoiding and putting an end to certain doubts ami questions relatim/ to the '''^'^*''*''^* ^l^li* *° 
^ Wills and Codicils concerning Seal Estates in that part of Oreat Britain called 
Sngland, and in Mis Majestg*s Colonies and Plantations in America," except so far as 
relates to Ilis Majesty's Colonies and Plantations in America ; and also an Act pas.<<ed 
in the Parliament of Ireland in the same twenty-fifth year of the reign of King 
George the Second, intituled "An Act for the avoiding and putting an end to certain 25 G. II, a U 
doubts and questions relating to the attestations of Wills atid Codicils concerning Real (1-) 
Relates** ; and also un Act 2)a8S(Ml in the fifty-fifth year of the nugn of King George 
the Third, intituled, " An Act to remove certain difficulties in the disposition of Copu- ^ Q. HI, c 192. 
hid Estates by Will,** shall be and the same are hereby repealed, cxct^pt so far as the 
same Acts, or any of them ro8)xK;tively, relates to any wills or estates pur autre vie to 
Yrhich tliis Act does not extend. 
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All property may 3. And bo it further enacted, Tliat it shall bo lawful for every person to devise, 
*|^jjr^**l***^*®*^®'^y bequeath, or dispose of by liis will, executed in manner hereinafter required, all real 
estate and till personal estate which he shall be entitled to, either at law or in equity, at 
the time of his death, and wliich, if not so devised, bequeathed, or disposed of, would 
devolve upon the heir-at-law, or customary heir of him, or, if he became entitled by 
descent, of his ancestor, or upon liis executor or administrator ; and that the power hereby 
given shall extend to all real estate of the nature of customary freehold or tenant right, 
or customary or copyhold, notwithstanding that the testator may not have surrendered 
tlie same to the use of his will, or notA^thstanding that, being entitled as heir, devisee, or 
otherwise to be admitted thereto, he shall not have been admitted thereto, or notwith- 
standing that the same, in consequence of the want of a custom to devise or surrender to 
the use of a will or otherwise, could not at law liave been disposed of by will if this 
Act had not been made, or notwitlistanding that the same, in consequence of there being 
a custom that a will or a surrender to the use of a will should continue in force for a 
limited time only, or any other special custom, could not have been disposed of by will 
according to tlic power contained in this Act, if this Act ha4 not been made : and also to 
estates 7;«r autre vie, wliethcr there shall or shall not be any special occupant thereof, 
and whether the same shall be freehold, customary freehold, tenant right, customary or 
copyhold, or of any other tenure, and whether the same shall be a corporeal or incorporeal 
hereditament ; and also to all contingent, executory, or other future interests in any real 
or personal estate, whetlier the testator may or may not be ascertained as the person 
or one of the persons in whom the same respectively may become vested, and whether* 
he may be entitled thereto under tlie instrument by which the same respectively w 
created, or under any disposition tliereof by deed or will ; and also to all rights or enl 
for conditions broken, and other rights of entry ; and also to such of the same states, 
interests, and riglits respectively, and other real and personal estate, as the testator ma, 
be entitled to at the time of his deatli, notwithstanding that he may become entitled t 
the same subsequently to the execution of his will. 
As to the f 468 and 4. Provided always and be it further enacted. That where any real estate of th 
fines payable by nature of customary freehold or tenant right, or customary or copyhold, might by 
muy^d copy- custom of tlie manor of which the same is liolden, have been surrendered to the use of 
hold estates. will, and the testator shall not have surrendered the same to the use of his will, i 
person entitled or claiming to be entitled thereto by virtue of such will, shall be entitli 
to be admitted, except upon payment of all such stamp duties, fees, and sums of mon 
as would have been la wf idly duo and payable in respect of the surrendering of such 
estate to the use of the will, or in respect of presenting, registering, or enrolling, su^ 
surrender, if the same real estate had been surrendered to the use of the will of sum 
testator : Provided also, that wliere the testator was entitled to have been admitted 
such real estate, and might, if he had been admitted thereto, have surrendered the san 
to the use of his will, and shall not have been admitted thereto, no person entitled 
claiming to be entitled to such real estate in consequence of such will shall be entitUE"c*" -itk 
to be admitted to the same real estate hy virtue tliereof, except on payment of all 
stamp duties, fees, fine, and sums of inoney, as would have been lawfully due 
payable in respect of the admittance of such testator to such real estate, and also of 
such stamp duties, fees, and sums of money as woidd have been lawfully due and paya- 
in respect of surrendering such real estate to the use of the will, or of presenting, regist* 
ing, or enrolling such surrender, had the testator been duly admitted to such real est^ 
and afterwards surrendered the same to the use of his will ; all which stamp dut :J 
fees, fine, or sums of money due as aforesaid shall be paid in addition to the sta 
duties, fees, fine, or sums of money due or payable on the admittance of such persoi 
entitled or claiming to be entitled to the same real estate as aforesaid. 
IWlla of cuBto- 6. And be it further enacted, That when any real estate of the nature of oustomi-*— ^^f7 

manr free- freehold or tenant right, or customary or copyhold, shall be disposed of by "will, 

holds to be^^^' ^^^ ^^ *^® manor or reputed manor of which such real estate is holden, or his ste 
entered on the or the deputy of such steward, shall cause the will by which such disposition shall 
Court rolls, and made, or so much thereof as shall contain the disposition of such real ^tate, to 
^titiedtothe entered on the Court rolls of such manor or reputed manor ; and when any trusts 
same fine, &c., declared by the will of such real estate, it shall not be necessary to enter the dedara^ -.^tion 
when such estates of such trusts, but it wiU be sufficient to state in the entiy on the Court rolls that ga^^^°^ 
deviaable^as he '^^ estate is subject to the trusts declared by such will ; and when any such real es 
would have been could not have been disposed of by will if this Act had not been made, the same \ 
from the heir, heriot, dues, duties, and services, shall be paid and rendered by the devisee as wi 
have been due from the customary heir in case of the descent of the same ceal i 
and the lord shall as against the devisee of such estate have the same remedy 
recovering and enforcing such fine, heriot, dues, duties, and services as he is now eni 
. to for recovering and enforcing the same from or against the customary heir in 
a descent. 
Estates pur 6. Ajid be it further enacted, That if no disposition by will shall be made of ^ 

(m^re vte. estate ^t»r autre t^ie of a freehold nature, the same shall be chargeable in the han^^^'^ 
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the heir, if it shall come to him hy reason of special occupancy, as assets by descent, as 
in the case of freehold land in fee-simple ; and in case there sliall bo no special 
occupant of any estate pur autre vie, whether freehold or customary freehold, tenant 
ri^t, customary or copyhold, or of any other tenure, and whether a corporeal, or incor- 
jnreal hereditament, it shall go to the executor or administrator of the party that had 
the estate thereof by virtue 01 the grant ; and if the same shall come to the executor or 
administrator, either by reason of a special occupancy or by virtue of this Act, it shall 
1)6 assets in his hands, and shall go and be applied and distributed in the same manner 
S8 the personal estate of the testator or intestate. 

7. And be it further enacted, That no will made by any person tinder the age of No will of a minor 
"twenty-one years shall be valid. ^id- 

8. Provided also, and be it further enacted, That no will made by any married Nor of a feme 
"«^oinan shall bo valid, except such a will as might have been made by a married woman covert 
Ijefore the passing of this Act. 

§. And be it further enacted, That no will shall bo valid unless it shall bo in writing, Every w ill to be 
find eiecuted in manner hereinafter mentioned ; (that is to say), it shall bo signed at i° writing and 
the foot or end thereof by tlie testator or by some other person in his presence and by SS^^5'?«o 
Misdirection (*), aiid such signature shall be made or acknowledged by the testator in the witnesses. 
jM^esence of two or more witnesses present at the same time, and such witnesses shall 
fittest and shall subscribe the will in the presence of the testator, but no form of attesta- 
tion shall be necessaiT. 

10. And be it further enacted. That no appointment made by will, in exercise of any Appointments 
power, shall be valid, unless the same bo executed in manner hereinbefore required, and execute? lUk 
every will executed in manner hereinbefore required shall, so far as respects the execution other wills &a 
find, attestation thereof, be a valid execution of a power of appointment by will, notwith- 
^finding it shall have been expressly required that a will made in exercise of such power 
filiould be executed with some additional or other form of execution or solemnity. 

XI. Provided always and be it further enacted, That any soldier being in actual Soldiers' and 
^^ilitary service, or any mUriner or seaman being at sea, may dispose of his personal ™*™*23' ^^^^ 
^stroto as he might have done before the making of this Act. exeep 

1.2. And be it further enacted. That this Act shall not prejudice or affect any of the Act not to affect 
I>JX>vi8ions contained in an Act passed in the eleventh year of tlie reign of His Majesty proWsions of 11 
;^iiig George the Fourth, and the first year of the reign of His late Majesty King ly c *2o"with^* 
^Villiam the Fourth, intituled "An Act to amend and consolidate the Laws relating to respect to wills 



pay of the Royal Navy,* respecting tlie wills of petty officers and seamen in the ^ petty officers, 
•yaj. Navy, and non-commissioned officers of marines, and marines, so far as 
*'^^l«tes to their wages, pay, prize money, bounty money, and allowances, or other moneys 
I*^^able in respect of services in Her Majesty's Navy. 

13. And be it further enacted, That every will executed in manner hereinbefore Publication not 
*^cjuired shall be valid without any other publication thereof. *o b« requisite. 

^1.4. And be it further enacted. That if any person who shall attest the execution of a Will not void by 
'^^T-ll shall at the time of the execution thereof, or at any time aftern-ards, be incompetent inoo»np€tency of 
"to be admitted a witness td prove the execution thereof, such will shall not on that ^ ^*'^ 
^o<souiit be invaJid. 

_^ 15. And be it further enacted. That if any person shall attest the execution of any Gifts to an 
"^*3^ ^ whom or to whose wife or husband any beneficial devise, legacy, estate, interest, J-ttesting witness 
6J^, or appointment, of or affecting any real or personal estate (other than and except - 
<5riarges and directions for the payment of any debt or debts), shall be thereby given or 
^■^^fide, sucH devise, legacy, estate, interest, gift, or appointment shall, so far only as con- 
*^<?ipn8 such persons attesting the execution of such will, or the wife or husband of such 
I*^j3on, or any person clainding under such person, or wife, or husband, be utterly null and 
'^oid, and sucli person so attesting shall be admitted as a witness to prove the execution of 
^xich will, or to prove the vahdity or invalidity thereof, notwithstanding such devise, 
^&^y estate, interest, gift, or appointment mentioned in such ^111. 

- 16. And bo it further enacted. That in case by any will any real or personal estate Creditor 
*fi*n be charged with any debt or debts, and any creditor, or the wife or husband of jJ5S^25 a* ^ 

^7 creditor whose debt is so chargefl, shall attest the execution of such will, such witness. * 
^J^ditor notwithstanding such charge shall be admitted a witness to prove the execution 
* such will, or to prove the validity or invalidity thereof. 

•^^. And be it further enacted. That no person shall oh account of his being an j^®?^^ **Lf® 
**cutor of a will, be incompetent to be admitted a witness to prove the execiition of J^^^^**^*^*" 
^h will, or a witness to prove the validity or invalidity thereof. 
^l8. And be it further enacted. That every will made by a man or woman shall be Will to be re- 
f^oked by his or her marriage (except a will made in exercise of a power of appoint- ^[^j^ " 
r^^iit, when the real or personal estate thereby appointed would not in default of such ^^^^^ 
^Pointment pass to his or her heir, customary heir, executor, or administrator, or the 
*^*aon entitled as his or her next of kin, under the statute of distributions.) 

(*) See 17 Vie, No. 6, s, 1, pott. 
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19. And be it further enacted, That no will shall bo revoked by any presumptioiv ^- 
an intention on the ground of an alteration in circumstances. 

20. And be it further enacted, That no Tvdll or codicil, or any part thereof, shalX K- 
revoked otherwise than as aforesaid, or by another will or codicil executed in niao^jj^^ 
hereinbefore required, or by some writing declaring an intention to revoke the Saine, 
and executed in the manner in which a will is hereinbefore required to bo execute^ ^ 
by the burning, tearing, or otherwise destroying the same by the testator, or by isoxxie 
person in his presence and by his direction, with the iutention of revoking the same. (■*•) 

21. And be it further enacted. That no obhteration, interlineation, or other alteration 
made in any vnll after the execution thereof shall be vahd or have any effect, excep-fc so 
far as the words or effect of the will before such alteration shall not be apparent, imless 
such alteration shall be executed in like manner as hereinbefore is required for "the 
execution of the will ; but the will, Tvith such alteration as part thereof, shall be dee-acned 
to be duly executed if the signature of the testator and the subscription of the ^^dt- 
nesses bo made in the margin, or on some other part of the will opposite or near to ^ "uch 
alteration, or at the foot or end of or opposite to a memorandum referring to ^» uch 
alteration, and written at the end or some other pai-t of the will. 

22. And be it further enacted. That no will or codicil, or any part thereof which ^hall 
be in any manner revoked, shall be revived otherwise than by the re-execution the^ ^reof, 
or by a codicil executed in manner hereinbefore required, and showing an intention to ' 
revive the same ; and when any will or codicil which shall be partly revoked, and etdFtcr* 
wards wholly revoked, shall be revived, such revival shall not extend to so much tlxei^of 
as shall have been revoked before the revocation of the whole thereof, imless an Lxifen* 
Hon to the contrary shall be shown. 

23. And be it further enacted, That no conveyance or other act made or done svibse- 
quently to the execution of a will of or relating to any real or personal estate tlierein 
comprised, except an act by which such will shall be revoked as aforesaid, shall prevent 
the operation of the will with respect to such estate or interest in such real or personal 
estate as the testator shall have power to dispose of by will at the time of his deatjb. - 

24. And bo it further enacted. That every will shall bo construed, with referenec:^ to 
the real estate and personal estate comprised in it, to speak and take effect as if it ^liad. 
been executed immediately before the death of the testator, unless a contrary inten.'^^wa 
shall appear by the will. 

26. And bo it further enacted, That unless a contrary intention shall appear by ^ 
will, such real estate or interest therein as shall be comprised, or intended to be c^som- 
prised, in any devise in such will contained, which shall fail or bo void by reason of 
death of the devisee in the lifetime of the testator, or by reason of such devise ' 
contrary to law or otherwise incapable of taking effect, shall be included in the residr 
devise (if any) contained in such will. 

26. And be it further enacted. That a devise of the land of the testator, or oJ 
land of the testator in any place or in the occupation of any person mentioned L 
will, or otherwise described in a general manner, and any other general devise ^^^ 
would describe a customary copyhold, or leasehold estate if the testator had no he^lold 
estate which could be described by it, shall be construed to include the customary, 4»py- 
hold, and leasehold estates of the testator, or his customary, copyhold, and leaseJba/d 
estates, or any of them, to which such description shall extend, as the case may "be, as 
well as freehold estates, unless a contrary intention shall appear by the will. 

27. And be it further enacted. That a general devise of the real estate of the testator, 
or of the real estate of the testator in any place or in the occupation of any persoa 
mentioned in his will, or otherwise described in a general manner, shall be construed, to 
include any real estate, or any" real estate to which such description shall extend (as t;1io 
case may be), which he may have power to appoint in any manner he may think prol>*^r 
and shall operate as an execution of such power, unless a contrary intention shall ap^^^i 
by the will ; and in like manner a bequest of the personal estate of the testator, or ^^ 
bequest of personal property described in a general manner, shall be construed to incL"*^ 
any personal estate, or any personal e9tat« to which such description shall extend (a» ^ 
case may be), which he may have power to appoint in any manner he may think pro '5'®'' 
and shall operate as an execution of such power, unless a contrary intention shall ap*^'^ 
by the will. (50) 

28. And be it further enacted. That where any real estate shall be devised to ^J 
person without any words of limitation, such devise shall be construed to pass tl»-^ ^ 
simple, or other the whole estate or interest which the testator had power to dispose ^i' 
by will in such real estate, unless a contrary intention shall appear by the will. 

29. And be it further enacted, That in any devise or bequest of real or personal estate 
the words " die without issue," or " die without leaving issue," or " have no imae,'* or 

('®) See in the matter of the vnll of Michael Cotton, deceased, 2, S.O.B., 128. 
O In MaddocJc and others y. Bamett, 8. M. JJ., March 24, 1877, it was held tfaa^ 
a ^t of the rents and profits of land wa^ tantamoimt to a gift of the land itself! 
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py Other words which may import cither a want or failnro of {it*i\o of Jir.v ^vTv.in in ^ith- '.it ■ca*iTc 

» lifetime or at the time of his cli^ath, or an imirfiiiitr fa:lur>' i»f hi- i**!.'-. A\A\ »-• .^'•:- '**';^ ,j/* ^!. .-»!*** 

niedtompana want or failure of iwuoin tlu- lifftinioiirnt ilu- tir.i'f !ii«*»t.:»Mi .-t ^u•^\ w iKM-inttxi 

r«0D,An(l not an indefinite fniliin* uf hi» iK-m\ imlrw a o>ii:nirjb i;:'in«:<"i ■' >:1 

»pcar by tlio will, by rramm of »uch jH-rjion Imvini: a pri.ir i-'utc t:i:l.i.r . f n jir* .-. j;;^ 

ft I boing, without nny iniplii*atiun arisiini; from such witnl*. :i lii!.r:i!i<>ii i>f an i«f:i'i- 

U to luch pcr»on orimueor otht>rwii«e: rnivitUtl thnt itn- Ai-t •^litill ii<>t i-\'ii.<l ;•> 

>*ci vhero Much worcb as afon^mid import if iii» \f*uv docnUil 111:1 iniriliin: 1:1ft 

lallbebom, or if there shall Ir* iiu ibhuo, who shall lirr to Hitnin t]i«' »::•' ir nthirui-c 

aiwcrthe description required for obtaining a vestwl wta'.e bv :i i»n'ivdii»L' tin lu Muh 

WUfl. 

80. And bo it further enaeted, That whon* anv real estate ii'th'^j* th:in or ii.>t N-'ilt»i«- 1.» 
>ciiig a presentation to a chun*li) phall bt* drviM'tl to anv tnn«iri'»»r cxnutor. sin-lj I.r,',V.",",!^'^, I?,i 
**Tiae shall bo construed to ])as.s the fee oiiiijilo, or <»!hf*r tlir wli.'liM*««iat»' or ititi-ri ->• \. ...hAn|M>« 
'hich tho testator had power to di.tpow* of by will in nur]i mil f««'mi*. u!»lr-!« » «liil •»«'«• » ■ ii-^ttri 

*nn of years, absolute or delerniinable, or an estate of frifhohl. bhull thcn-hjk U^ nwm '"***"»•* 
'0 lum expressly or by implication. (**) 

81. Ana be it further enacteil, That where any n-al rstnle slmll W drvi^'il ton Trn-t.rN nmlrr 
•^tee, without any express limitation of tho estnto to be tiikrn l>v surli triiNltt>. ami iln» "1*! /"'.'"I." **"*{„ 
^'ieficial interest in such rml eslate, or in the i«in])1iiM routs aiiii jH-olits thontiJ, hIciII t:'iki*Iii*' (i-u 

■^t be given to nny person for life, or such U'ncficinl interest hIimII lir ^iicn to nnv 
'twm for life, but tho pur])oses of the triiitt niny eontiinie In-vohiI the life i>l' nni'li 
'^Tion, such dcviso shall be const nuMl to Vi*st in sucli tnmtce tho fee fiini]il«>, m- otlic.* 
^<^vbole legal estate which the tent ntor had jiowor to dis|>oso <if by \nll in Nuoh niil 
'^^ and not an cstato detenninablc wlion tlie purintsos of tho tnisi Hlitdl l>o 
•ti»aed. (M) 

52. And be it further enacted, Tlint where nny person to whom any real ostiilo n]mll I)<'%U«4i.f 
^deriscd for an estate tail, or an estate in QNati ontail, hIihII «lio in tiio lit'otinio of tin* «'-t»j«"» »**' "^ftl* 
•^•tor, leaving issue who would Ihj inheritalile under »u<'h ontail. nnd nny Mioh i>'^ii«* 
^ bo living at tho tinio of tlie death of the toHtatoi*. hu<'1i d(>viso hIiiiII ni>t lii|i-('. Iml 
'^ take effect as if tlic doatli of f^ioli ]H'r8on ImhI linpjMMiod innnodiiitoly >it'l«'i- tlio 
^^h. of tho testator, unless a contrary intention rthall apiK'iir liy tho Mill. 

^3. And be it further enn<'t(Hl, Thnt wlion* any imtmou, hoin^ n child or other in-iuo i)f <5i'i"* to i-liililn'a 
^ testator to whom nny vonl or ]M*rso)uil estate Hhall bo dcvim»d or lMM|uriit]icd fi»r nuy '^'i,"'|I!,7u!'|l".,'I,„ 
<^te or interest not deterniinablu at or bofort) the death of such ]>f>rson, hIiiiII die in liviimui thi< 
^ lifotimu of tho testator leaving issue, nnd nny such issue of sncii jM'rMin shiill he <<"»t!iiiir'NiiittHi 
ingatthetimoof tho death of tho testator, such dovisi* or hoqnost sluill not h,|,-c, '•'"'"""' '"'•*'' 
it Bliall take effect as if the death of such jntsou hnd hiip]KMio(l inmtodiatoly iit'lcr tin* 
^th of the testator, unless n contrary intention shall a]>]H>nr by tlio will. 

^ And be it further enacted, That, this Act shall not oxtend'to any will nuifle iN-fore T<> wlmi vtWU 
^« first day of January, one tliousand eij<ht. hundn'd and Ihirty-ei^dit. and that o\i ry '*"•' •'•';*'•"' H«'s 
illro^xccuted or repub]ish(»d, or roviv«il by any codicil, slmll lor tin* |"««'I"«''s "f ,.,'^.','„'l "'' 
^u Act bo deemed to have l>eon nai(h' at. the time at which tlie same Nhnll lie so re- 
futed, republished, or revived ; and tliat this Act shall not extend to an,\ eslale;<Mr 
''^'v 910 of any person wliu sliall die iM'fon^ the first. i\uy of .lannary, tnie thon-nnd 
fSiii hundred and thirly-oiKht.. 

^. And be it further enact o«l, Tlnit tin's Acl sliall not eit<-nfl to Scotlainl. NoHn H<iiil»n . 

^> And be it enact (*d, Tliat tliis Act may In* anieiidcfi, all en-d, or n-j.ealed by nny Art mity \m 
^t or Acts to be passed in this \nnwul ScHnion of I'arlinmont. ihhmmImI 

Vic. No. 6. All Act to ariif'iid tli<! l/iw with ri-,'i|K-et, to t.Jji; Kxfriition 
of WillH. |AHr;wit«td 1.0, Ifh July, iHr;.'}.] 

^^BBAB the law witli rn-jM-et to the i-xi eution of WjlJi; r nuirta fiirth* r iitm ndiin nl. r 
*t then 'fore enacted bv JIi> KT'-'lJenev tie <»ovi j-ii«.r of .Ni w Houlb VVub ^t with lli« 
'''ce and ciniHi'nt of tlu; J>-(.'i-l:iti'.e T'ouriei] tl,i r«of. u« folio v»% 

^« Whert^ by an Af* y»tt«j»:*d in tij*- flt't. y. r lA l)i« r*ti/tt',i if«r Muji-cty 0'<" " 
'^oria, intituled, " Jn Art fur thf nrnfmiimni of thf l.mt^t utih ir^pnl Ui H'lff^'* 1 \'Ui,t %n.- 
'licli haid Act wa^a/iojrf'd in ,%'•'■•* rou'ii \V:J'a \r/ tup A*-* of ''oioi«d |»{»««" •! a, l.Iiij 

>^ year of the WHn'- r- i;;n, hitl-**t't"\ ^i»*/. :*■ l« *l.tt*i*'\, 'I h:.*. uo v.lll ei.,-.)] |,i •.:Jji| 

loss it shali be *i^^fi'-'l ^t Oj*- i'^A *ir «-i.'l ».;.'/< of ir, i).* »re».-»lor, or ),; s'/fi.* '.\'rt f 

•son in hi^ pre*<^fie ., ;ir,d \,y \,'i>. lUr^'-^i'/i: V.i'-ry vtj.'J *},sJJ. «ofnfoi.Iy r.7 /•;/.> ."I « V/|,r.ri •lyr4«itfr^ 

r p<J^ition of tb*' *ijff;At'ir«' '4 it.*- t.«-e»4.«'.-#, >.■/ *.? »},«■ J« #«//ii ttUi.u.'/ t'sr J, I.-, .v« ;,*•/*' *'' * "'" •*'*" *'* 

d, In: dc-cnif.-d t4» h' laJjd »jt..i;j *.i.f **i.'l « 71*/ ■»#/./ -i,*. &.= « fj/>b,iri<d ],y ii.ts /.."♦.. i? *)>*■ ' **"'*^ ' 

(") Thc*«*' jtrij^'vtvjti* */;;*«-:»/ »o i|/f^7 •'/ »«•*•/■« |r«v*-f. «// ifn^it^ \fj 1 //.;,../ »«».'/.•. ».« 
'U a*i to C-t«t« «r«|/f*««jv Vj l5>»«r.'o S'tr M».f'/f'l, I'i , \tt liUthim t, Vrif H .?*. i, ii , 

l-l p. 14. 



iQO WILLS. 

' signature shall be so placed at or after, or following, or under, or beside, or opposite ^^^ 

the end of the will, that it shall be apparent on the face of the will that the testa.^^^ 
intended to give effect by such his signature to the writing signed as his will ; an^ ^"^ 
such will shall be affected bj^ the circumstance that the signature shall not follow o> y^ 
immediately after the foot or end of the will, or by the circumstance that a blank 8t>a^ 
shall intervene between the concluding word of the will and the signature, or by ^--^^ 
circumstance that the signature shall be placed among the words of the testimoiii^^Qj 
clause or of the clause oi attestation, or shall follow or be after or under the clause of 
attestation, cither with or without a blank space intervening, or shall follower be af^^er, 
or under, or beside the names or one of the names of the subscribing witnesses, or hj 
the circumstance that the signature shall be on a side or page or other portion of -Ehe 
paper or papers containing the will whereon no clause or paragraph or disposing part of ^he 
will shall be written above the signature, or by the circumstance that there shall ap] 
to be sufficient space on or at the bottom of the preceding side or page or other portio: 
the same paper on which the will is written to contain the signature ; and the enu 
ration of the above circumstances shall not restrict the generality of the above enactmi 

(but no signature under the said Act or this Act shall be operative to give effect to 
disposition or direction which is underneath or which follows it, nor shall it give e- 
to any disposition or direction inserted after the signature shall be made. 

Act to extend to 2. The provisions of this Act shall extend and be apj^ed to every will already nzzimade, 
certain wills ' - -.« .,,, ., ,.... t 




alrea^ made. "''^^ere administration or probate has not already been granted or ordered in conseqi^L^ce 
of the defective execution of sucli will, or where the property, being other thaiL pe^ 
sonalty, has not been possessed or enjoyed by some person claiming to be ent^Stled 
thereto in consequence of the defective execution of such will, or the right thereto siiaU 
not have been decided to be in some other person than the person claiming undex* the 
will in consequence of the defective execution of such will. 

foterpretation 3^ rpi^ig ^^j^^ gj^jji j^g ^^^ ^j^^ construed according to the definitions and interpieta- 
^^^ tions contained in the said Act of the first year of the reign of Her Majesty Queen 

Victoria, and as i£ this Act had been incorporated with the same and had formed port 
thereof. 

"WILLS (Nu^tcupatite). See Anne, Statute of. 
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CHARTER OF JUSTICE— NEW SOUTH WALES. Chartb* or 

13th October, 1823. Jubticb. 

G-EOBG-E THE FoUBTH, by the graeo of God, of the United Kingdom of Great 
Britain and Ireland, King, Defender of the Faith, To all to whom these 
presents shall come greeting : 

*• Whereas by an Act passed in the fourth year of our reign, intituled " An Act to 
P*'^>vide until the first day of Julift eighteen hundred and twenty-seven^ and until the end 
^^5tt* next Session of Parliament for the better administration of Justice in Xew South 
yaki and Van Dietnen*s Land, and for the more effectual government there' f and 
^j^ other purposes rel-ating thereto" it was enacted that it should bo lawful for us, our 
^^tt or successors, by Charters or Letters Patent, mic|er the great Seal of our Uuit«l 
r^gdom of Great Britain and Ireland, to erect and estabhsh Courts of Judii*aturo 
JJ* New South Wales and Van Diemen's Land respectively, which should be styled 

The Supremo Court of New South Wales," and "The Supreme Court of Van Dicnieu's 
jE^d," and that each of such Courts respectively should be holdeu by one Judge, or 
^iief Justice, and should have such ministerial or other officers as fihould be necessary 
*^P the administration of Justice in the said Courts respectively, and for the execution 
^* the judgments, decrees, orders, and process thereof. And it was enacted tliat the 
^d Judges should, from time to time, be appointed by us, our heirs and succx^ssors, 
P^d. that the said ministerial and other officers of the said Courts n*8i)ectively, should 
^^ta time to time bo appointed to, and removed from their respective offices, in such 
*^aiuier as we, our heirs and successors, should by such charters or letters imtent, as 
Aforesaid, direct ; and that the said Judges should be respectively entitled to receive 
*^<iji reasonable salaries as we, our heirs and successors should approve and direct ; 
J^'UicIi salaries should bo in lieu of all fees or other emoluments whatsoever : Now 
*^ow yo, that we, upon full consideration of tlie premises, and of our especial 
^^ce, certain knowledge, and mere motion, have in pursuance of the said Act of Parlia- 
^^ent thought fit to grant, direct, ordain, and appoint, and by these presents do ac^or- 
^^gly for us, our heirs and successors, grant, direct, ordain, and appoint, that there 
^*U be within that part of our Colony of New South Wales situate in the Island of 
?^e^ Holland, a Court which shall bo called " The Supremo Court of New South 
^^les**; and we do hereby create, direct, and constitute the said Supreme Court of 
^W South Wales a Court of record. 

J. ^1. And we do further will, ordain, and appoint, that the said Supreme Court of 
^W South Wales shall consist of, and be holden by and before one Judge, who shall 
^ and be called the Chief Justice of the Supreme Court of New South Wales; 
Hich Chief Justice shall bo a Barrister in England or Ireland of not less than fivo 
^urs' standing, to be named and appointed from timo to time, by us, our heirs and 
^ccessors, by letters patent, under our and their Great Seal of the United Kingdom 
^ Great Britain and Ireland ; and such Chief Justice shall hold his office during the 
'Xeasuro of us, our heirs and successors, and not otherwise. 

III. And we do hereby give and grant to our said Chief Justice, rank and preco- 
lenco above and before all our subjects whomsoever, within the Colony of New South 
^ales aforesaid, and the islands, territories, and places dependent thercuiwn, excepting 
'ho Governor, or Acting Governor for the time being of the said Colony, and excepting 
ill such persons as by law or usage take i^lacc in England before our Chief Justice of 
)ur Court of King's Bench. 

IV. And wo do further grant, ordain, and appoint, that the said Supreme Court of 
S'ew South Wales shall have and ifec, as occasion may require, a Seal, bearing a device 
md impression of our Royal Anns, with an exergue or label surrounding the same, with 
/his inscription "Tlie Seal of the Supreme Court of New South Wales"; and we do 
lereby grant, ordain, and appoint, that the said Seal shall be delivered to and kept in 
he custody of the said Chief Justice. 

V. And we do further gmnt, ordain, and declare, that the said Chief Justice, so long 
18 he shall hold his office, shall be entitled to have and receive a salary of two thousand 
Jounds sterling by the year ; and our Governor, or Acting Governor, for the timo being 
)f the said Colony, is hereby directed and required to cause such salary to be paid to 
he said Chief Justice by four quarterly payments, at the four most usual days of 
Mtyment in the year, in bills of exchange, to be drown by such Governor, or Acting 
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Charter of Governor as aforesaid, on the Lords Commissibners of our Treasury in England, payable 

Justioe. . to, or to the order of, such Chief Justice ; and which bill^ shall, by our said Goyernor, 

or Acting Ooyemor, be accordingly delivered to our said Chief Justice. 

VI. And we do further grant, ordain, and declare, that the said salary shall commence 
and take place in respect to any person who shall be resident in Great Britain or 
Ireland at the time of l^is appointment, upon and from the day on which any such 
person shall thereupon embark or depart from Great Britain or Ireland for New South 
Wales, to take upon him the execution of the said office ; and that the salary of any 
such Chief Justice who shall, at the time of his appointment, be resident in New South 
Wales aforesaid, shall commence and take place from and after his.taking upon him th& 
execution of such his office, and that such salary shall be in lieu of all fees of office, 
perquisites, emoluments, and advantages whatsoever; and that no fee of office, per- 
quisite, emolument, or advantage whatsoever, other than and except the said salary, 
shall be accepted, received, or taken by such Chief Justice, in any manner, or on any 
account or pretence whatsoever : Provided nevertheless, that it shall be lawful for the 
said Chief Justice to occupy and inhabit any official house or residence within the said 
Colony of New South Wales, which hath been, or hereafter may be provided for his 
residence or occupation, without paying to us, our heirs and successors, any rent for the 
same, and without being obliged to repair, uphold, or maintain any such house or official 
residence at his own costs and charges. 

VII. And we do further grant, appoint, and declare, that no Chief Justice of the 
said Supreme Court of New South Wales shall be capable of accepting, taking, or 
performing, any other office, or place of profit or emolument, on pain th^ the accept- 
ance of any such other office or place as aforesaid shall be and be deemed in law de 

facto an avoidance of his office of Chief Justice ; and the salary thereof shall cease, and 
be deemed to have ceased accordingly, from the time of such acceptance of -any such 
other office or place. 

VIII. And we do hereby constitute and appoint our trusty and well-beloved Frandia ■ 
Forbes, Esquire, to be the first Chief Justice of the said Supreme Court of New South Wal«^' - 
the said Fmncis Forbes being a Barrister in England of five years' standing and upwards. 

IX. And wo do hereby ordain, appoint, and declare, that there shall be and belong to 
the said Court, the following officers, that is to say, a Registrar, a Prothonotary, a 
Master, and a Keeper of Records, and such and so many other officers as to the Gmef 
Justice of the said Court for the time being shall, from time to time, appear to be 
necessary for the administration of Justice, and the due execution of all the powers and 
authorities which are committed to the said Court by these our letters patent : Provided, 
nevertheless, that no new office shall be created in the said Court, unless the Governor 
shall first signify his approbation thereof to our said Chief Justice for the time 
being, in writing under the hand of such Governor, or acting Governor,. as aforesaid; 
And we do further ordain and direct, that all persons who shall be appointed to the 
several offices of Master, Registrar, Prothonotaiy, or Keeper of Records of the said 
Supreme Court of New South Wales (or to any offices in the said Court, whereof the 
duties shall correspond to those performed by the Master, Registrar, Prothonptary, or 
Keeper of Records of any or either of our Courts of Record at Westminster), shall be 
so appointed by us, our heirs and successors, by Warrant under our or th(Hr Royal 
Sign Manual j and that all persons who shall be appointed to any other office within 
the said Supreme Court oi New South Wales shall be so appointed by the Chief 
Justice for the time being of the said Court ; And we do further direct and appoint, 
that the several _officers of the said Court, so to be appointed as aforesaid by us, our-^ 
heirs and successors, shall hold their .repective offices during our and their pleasure ^^ 
and that the several officers of the said Court, so to be appointed as aforesaid by th«^_ 
Chief Justice thereof, be subject to be removed by the said Court from their offices!::; 
therein upon reasonable cause. 

X. And we do hereby authorize and empower the said Supreme Court of New Sou^^^ 
Wales to approve, admit, and enrol such and so many persons, having been admitt....^ 
Barristers-at-Law or Advocates in Great Britain or Ireland, or having been admit^^ ^^ 
Writers, Attorneys, or Solicitors, in one of our Courts at Westminster, Dublin, or E^^^a- 
burgh, or having been admitted as Proctors in any Ecclesiastical Court in England, to a&r^ og 
well in the character of Barristers and Advocates, as of Proctors, Attorneys, and Solid.<30i9 
in the said Court ; and which persons, so approved, admitted, and enrolled, as afor^asi^ 
shall be, and are hereby authorized to appear, tind plead, and act for the snitora of tho. 
said Court, subject always to be removed by the said Court from their station thereu?, . 
upon reasonable cause. And we do declare, that no other person or persons whatsoe?cp 
shall be allowed to appear and plead, or act in the said Supreme Court of New South 
Wales for or on behalf of such suitors, or any of them : Provided always, and we wiain 
and declare, that in case there shall not be a sufficient number of such Barnsters-at-Law, 
Advocates, Writers, Attorneys, Solicitors, and Proctors, within the said Colony, com- * 
potent and willing to appear and act for the suitors of the said Court, then and in tbat 
case the said Supreme Court of New South Wales (shall and is hereby authorized to 
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ftdmit to many other fit and proper pcrsonn to appear ami m-t ns Bnm!«ior5«, Advocatcj*. ?**^j**'^ 
ProctoTB, Attomoyt, and Soliciton, as may be netvj«Mirv, nn-imliii^ t<» hiu-Ii k*'"*"^1 ^"1'*'* "* ^ 
and qualifications as the said Court nhall tor that purjNw* iimkr :ui(l {>ta1>lisli : Pmvidt-d 
tliot the said Court shall not admit any person to ai*t in any kf eitlirr of tin* cliunK-lcrM 
afonwaid, M'hohath been, by due courno of law, convidt'il of any rriino wliif'h.niMtinliiin 
to any law now in force in England, would disqualify Iiiin fnnn n]>iK-ariii); and iirtiii^' in 
any of our Courts of Record at Wedtininstor. 

XI. And wo do ordain and declare, that the Oorenior or Acliiij: Oovenn»r fur the 

timo beinff of the said Colony of New South Walefi, pliall yinirly, on tlie first .Nfondny in 

the month of January in each year, by i^-arrant under hi.H hnml and hiiiI, nomiiKitc and 

appoint some fit and proper person to act as and he the ShorifT of t)iir Niid Cohiny of 

Aew South Wales and its Dependeneieft, (other than and cxtvpl II10 Klund of Van 

Biemen's Land), for the year euKuing ; which Slieriff, when np|Hiin(i'd, nhull, as MKin at 

ccmTenicntly may be, and beforo ho shall enter u])on hi.s said (ifliff>, take an tnit h fait hfnlly 

to execute his ofiice, and the Oath of Allegiance, In^foiv tin* (Jovmior «»r A<'liiij; 

Qoremor, who are hereby authorixe<l to administer the wmic and surh SlirrilV fhuU 

eontinuo in such his office during the s]iiu'e of one wholr year, to ho computed fnnn 

the mid first Monday in the month of January, and until anotlKM'Miall h(Mi)>|)(>intnl 

and sworn into the said ofiice ; and in caMc Audi SherifT nluill die in \\i* tifiiiv, or dc]Kirt. 

from our said Colony of New South Wales, then another )H»n*on slwdl, a-* noon a** c^m- 

▼wiicntly may be, after the death or deiwrt u roof surli SherilT, hi'inlik(> nianni'nijf^ntintrd 

aadswom in as aforesaid, and shall continue in his oHiee for tho ri'inaindrr <if the utir, 

nd until another Sheriif shall be duly apix>inle<l and sworn into the said oilier. And 

»o do further order, direct, andap|X)int, tliat the said ShcriiT an«l his Mueer^soiTt sliall, 

by themselves or their sufllcient deputies (to In^hy them ap|K)inted and duly authori/.ed 

wuler their respectivo hands and seals, and for whom he and they sluiU he ivsponfiMe 

during his or their continiuncc in such ofiice) execute, and the said SheritV and hi-* ^ai^l 

dnmties are hereby authorized to execute all the Writs Sunnnonscs, Kules, Oitlers, 

wirmnts. Commands, and Process of the said Snprenie Court of New South Wnles, 

wd make return of the same, together with the nuiinier of the exeeution thertM>f, to 

tho Supreme Court of New South WalC.s ; and to nveive and detain in ])rison nil 

'^ ('Arsons as sluiU be committ<?d to tho custody of sueh Sheriff hy thes;ud Suprt^ne 

^rt^of New SouthWalosor hy the Chief Just iec of the said Court. And we <lo further 

AoihoriKc our Governor or acting Oovenior for t he time being for t he said Colony of New 

?Ottth Wales, fo reappoint tho said i)cr8on to fill tho ofllee of Sherifl' fnnn year to year, if 

JtBhsU appear to our said Governor or Acting Governor'ox|H'dient so to <lo. So never- 

tlvloM that such appointment shall be annually n*newcd, and he not ever made for 

^^ than one year: Provided nevertheless and wo do hereby ivipiin* our said 

"^^'Wrnor or Aotmg Governor of our said Colony in tlio seliftion of any ]H'rson or 

P'^Wns to fill the said ofiice of Sheriff of New South AV'ales, to conform himself to 

*^ directions as may from time to timo be given in that behalf by us, our heird and 

'''^Jossors, through one of our or their princiiml Secretaries of State. 

J ^II. And we do further direct, ordiiin, and np]X)int, that whenever the said Court. 

^^ direct or award any process against- tlic said Sherifl", {or award any proeess in any 

2***o, matter, or thing, wnerein the said Sheriff, on account of liis being related to tho 

•jjlics, or ony of them, or by reason of any good ctiuse of challenge which would ho 

''owed against any Sheriif in England, cannot, or ought not by law, to exe<'ute tho 

?*^e) ; in every such case the said Supreme C-ourt of New South Wales sliall nanu> 




-. XI ir. Provided always, and we do hereby ordain and dwlan*, that the said Supreme 

^f)urt shall fix certain limits, beyond whi(;li tho said Sheriff shall not be comjvllcd or 

Compellable to go in person, or by his ofllcers or deputies for the execution of any process 

^M tho said Court, and when the process of the Court sliall be to be executed in any 

^laee or places beyond the limits so to bo fixetl, we grant, ordain, and direct, that the said 

Supremo Court of New. South Wales shall, upon motion direct by what ])erson or 

"^enons, and in what manner, such process shall be exct^utcd ; and tho terms and 

^sonditions which tho party, at whose instance tho same shall be issued, shall enter 

into in order to prevent any improper use or abuse of tho process of the said Court. 

And tho said Sheriff slmll, and he is hereby required to gmnt his special warrant, or 

deputation to such person or persons as the said Court shidl direct, for the execution of 

such process ; And, in that case, we direct and declare, that the said Slieriff, his executors 

or administrators, shall not bo responsible or liable for any a<;t to bo done in, or in any 

iray respecting tho execution of sucli process, under and by virtue of sueh si>ecial 

Warrant ; And that any person or persona being aggrieved under, or by pretence of 

such special warrant, sliall and may seek their remedy imdcr any security, which may 

have been directed to bo taken upon tho occasion, and which tho said Court is hereby 

ftttthorixcd to direct to bo takon. 
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Charter of XIV. And wliercas in the said Act of Parliament it is enacted tliat the said Courts 

Justice. • shall hare cognizance of all pleas, civil, criminal, or mixed ; and the jurisdiction of 

the said Courts, in all such eases, is thereby settled and ascertained ; and it i3 thereby 
enacted, that tlio said Courts shall be Cdiirts of ecclesiastical jurisdiction, and shall have 
full power and authority to administer and execute, "within New South Wales and Van 
Diemen's Land, and the dependencies thereof, such ecclesiastical jurisdiction and 
authority as shall be committed to the said Supreme Courts, by our charters or lctt<?r3 
patent : lUcfw wo do hereby, for us, our heirs and successors, grant,. ordain, establish, 
and appoint, that the said Supremo Court of New South Wales sliall be a Court of 
ecclesiastical jurisdiction, with full power to grant probates, under the seal of the said 
Court, of the last wills or testaments of all or any of the inliabitants of that part of the 
said colony and its dependencies, situate in the island of New Holland, and of all other 
persons who shall die and leave personal effects within that part of the said colony ; ami 
to commit letters of administration, under the seal of the said Court, of the goods, 
chattels, credits, and all other effects wliatsoever, of the persons aforesaid who shall die 
intestate, or who shall not have named an executor resident within that part of the said 
Colony and its dependencies, or where the executor being duly cited, shall not appearand 
sue forth such probate, annexing the will to the said letters of* administration, when such 
persons shall have left a will without naming any executor, or any person for executor, who 
sliall then be alive and resident witliin that part of the said Colony and its dependencies, 
and who, being duly cited thereunto, will not appear and sue forth a probate thereof , and to 
sequester the goods and chattels, credits and other effects whatsoever of such persons so 
dying, in cases allowed by law, as the same is and may now be used in the diocese of 
London ; and to demand, require, take, hear, examine, and allow, and, if occasion require, 
to disallow and reject the accounts of them in such manner and form as is now used, or 
may bo used in the said diocese of London, and to do all things whatsoever nccdfid 
and neccssaiy in that behalf : Provided always and we do hereby authorize and require 
the said Court in such cases as aforesaid, where letters of administration slmll be com- 
mitted with the will annexed, for want of an executor applying in due time to sue 
forth the probate, to reserve in such Icttera of administration full power and authority 
to revoke the same, and to grant probate of the said will to such executor whenever 
ho shall duly appear and sue fortli the same : And we do hereby further authorize 
and require the stiid Supremo Court of New South Wales to grant and commit 
such letters of administration to any one or more of the lawfid next of kin of 
such pereon so dying as aforesaid, and being then resident within the jurisdiction of 
the said Court and being of the age of twenty-one years ; and in case no such 
person shall then be residing within the jurisdiction of the said Court, or being duly 
cited shall not appear and pray the same, to the Registrar of the said Court, or to such 
pei*son or persons whether creditor or creditors or not, of the deceased person, as the 
Court shall see fit : Provided always, that probates of wills, and letters of administration, 
to be granted by tlic said Court, shall be limited to such money, goods, chattels, and 
effects as the deceased person shall be entitled to within that jKirt of the said Colony 
within the island of New Holland. (**) 

XV. And we do hereby further enjoin and require, that every person to whom 
such letters of administration shall be committed, shall, .before the granting thereof, 
give sufficient security by bond, to be entered into to us, our heirs and successors, 
for the paj-ment of a competent sum of money, with one, two, or more able sureties, 
respect being had to the sum therein to be contained, and in the ability of the 
sureties, to the value of the estates, credits, and effects of the deceased ; which bond shal" 
be deposited in the said Court, among the records thereof, and there safely kept, and 
copy thereof shall also be recorded among the proceedings of the said Court, and tl 
condition of the said bond shall bo to the following effect : — " That if the above-boundc 
administrator of the goods, chattels, and effects, of the deceased do make, or cause to ' 
made, a true and perfect inventory of all and singidar the goods, credits, and' effects, 
the said deceased, which have or sliall come to the hands, possession, or knowledgcs,^,^^ 
him, the said administrator, or to the hands or possession of any othqr perK)n or pcrs«^^^ 




for him ; and the same so made do exhibit or cause to be exliibitcd into the said Suprc;;;-^ 
Court of Kew South Wales, at or before a day therein to be specified, and the s^:^^ 



goods, chattels, credits, and effects, and all other the goods, chattels, credits, and effect ^^ ^^ 
the deceased, at the time of his death, or wliicli at any time afterwards, shall come to tljQ 
hands or possession of such administrator, or to tne hands or possession of any other p^. 
son or persons for him, shall well and truly administer according to law ; and fairti(.j. 
shall make or cause to be made, a true and just account of his said administration, at or 
before a time therein to be specified, and afterwards from time to time as he, she, ovthey 
shall be lawfully required. And all the rest and residue of the said goods, chattels, credits' 

(^-) Under the Charter the Court can order land made distributable as personalty by the 
Real Estate of Intestfrtes Distribution Act, 26 Vic. No. 20, to be disposed of to the person 
entitled under that Act. In the matter of H. Carrell, deceased, 3, S.O.R., p. 854; 
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and effects which shall be found, from time to time, remaining upon the wiid ndmini^tm- Charter of 
tion accounts, the same being first examined and allowed of by the said Supreme Coui-t ''"*^^* 
of New South "Wales, sliall, and do pay and dispose of in a due course of adnuni«itration» 
or in such manner as the said Court. shall direct : Then this obligation to be void and of 
none effect, or else to bo and remain in fidl force and yirtue." 

XVI. And in case it shall be necessary to put the said bond in suit, for the sake of 
obtaining the effect thereof, for the benefit of such i)erson or persons as shall appear to 
the said Court to be interested therein, such person or persons, from time to time giving 
Batisfactory security for paying all such costs as shall arise from tlio said suit, or any 
part thereof, such person or persons sliall, by order of the said Court, bo allowed to sue 
the same in the name of the Attorney General, for the time being of the said Colony ; 
and the said bond shall not be sued in any other manner. And we do hereby authorize 
and empower the said Court to order that the said bond shall be put in suit in the name 
of tho said Attorney General. 

XVII. And we do further will, order, and require, tliat the said Court sliall fix certain 
periods^ when all persons to whom probates of wills and letters of administration shall bo 
gianted by the said Court, shall, from time to time, until the effects of the deceased per- 
son shall be fully a4ministered, pass their accounts relating thereto before the said 
Comt ; and in case thb effects of the deceased sliall not be fully administered within tho 
time -for that purpose to bo fixed by the said Court, then or at any carUer time, if the 
aid CoTUt shsdl see fit so to direct, the person or persons to whom such probate or ad- 
Bunistration shall be granted, shall pay, deposit, and dispose of the balance of the money, 
belonging to the estate of ike deceased, then in his or their hands ; and aU money 
nhich shall afterwards come into his, her, or their hands, and also all precious stones, 
jewds, bonds, bills, and securities, belonging to the estate of tho deceased, in such manner, 
tnd unto such persons, as the said Court shall direct, for safe custody. And we require 
that the said Court shall, from time to time, make such order as shall be just, for tho 
dne administration of such assets, and for the payment or remittance thereof, or any 
part thereof, as creditors, legatees, or next of kin, or by any other right or title what- 
Me?er. And we further order and direct, that it shall be lawful for the said Court to 
aUowtoany executor or administrator of tho effects of any deceased jierson (except as 
keiein mentioned), such commission or percentage out of their assets, as shall be just 
u>d reasonable, for their pains and trouble therein :• Provided always, that no allowance 
whatever shall be made for the pains and trouble of any executor or administrator who 
"^all neglect to pass his accounts at such time, or to dispose of any money, goods, 
djsttels, or securities, with which ho shall bo chargeable, in such manner, as in pur- 
'Ofsuce of any general or special rule or order of the said Court, sliall bo requisite, 
■^d moreover, evciy such executor or administrator, so neglecting to pass his accounts, 
w to dispose of any such money, goods, chattels, or securities, with which he shall bo 
chargcaWe, shall bo charged -with interest at the rate then current within tho said 
colony and its dependencies, for such sum and sums of money as, from time to time, 
*^ nave been in his hands, whether ho shall or shall not make interest thereof. 

XVIII. And wo do hereby authorise the said Supreme Court of New South Wales, to 
appoint guardians and keepers of infants and their estates, according to the order and 
^<u«e observed in that part of our United Kingdom called England ; and also guardians 
^d keepers of the persons and estates of natural fools, and of such as ard or shall bo 
'^^^lived of their understanding or reason by the act of God, so as to bo unable to 
§pvem themselves and their estates ; which we hereby authorize and empower tho said 
^Urt to inquire, hear, and determine, by insjiection of the person, or such other ways 
*^ metms by which the truth may be best discovered and known. 

XlX. And whereas it is by the said Act enacted, ** that it shall and may bo lawful for 




i^^imer, within such time, and imdor and subject to -such rules, regulations, and 

"^**iitations, as wo, by any such charters or letters-patent respectively, should appoint and 

I^^^escribe :" Now we do hereby direct, establish, and ordain, that any person or persons 

^*^y appeal to us, our heirs, and successors, in our or their Privy Council, m such 

***toner, within such time, and under and subject to such rules, regulations, and limitations 

'^ are hereinafter mentioned ; that is to say, in case any such judgment, decree, order, or 

^'^tence shall be given or pronounced for, or in respect of, any sum or matter at issue, 

^\>ovc the amount or value of two thousand pounds sterling ; or in case such judgment, 

^®cree, order, or sentence, shall involve, directly or indiivctly, any claim, demand, or 

^''lestaon, to or respecting property, or any civil right, amounting to, or of the value of 

^'^o thousand pounds sterling, or in case the said Court of Ajipeals should, by any such 

Judgment, decree, order, or sentence, reverse, alter, or vary any jiulgnient, decree, order, 

^^^ sentence, . of tho said Supreme Court of New South Wales, the person or persons 

^©«ling aggrieved by any such judgment, decree, ortler, or sentence, of tho said Court of 

"Appeals, may, within fourteen days next after tho samo shall havo been pronounced, 
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Charter ol made, or given, apply to the said Court of Appeak, by petition, for leare to appeal 

Justiee. tlierefrom to us, our heirs and succeseors, in our or their PriTj Council ; and in cage 

such leare to appeal shall be prayed by the party or purties who is or are directed 
to pay any sum of money, or perforfti any duty, the said Court of Appeals shall, and is 
hereby empowered either to direct that the judgment, decree, order, or sentence, 
appealed from shall be carried into execution, or that the execution thereof shall be 
suspended, pending the said aj^teal, as to the said Court may appear to be most oonaiflteDt 
with real and substantial justice ; and in case the said Court of Appeal shall diiect sack 
judgment, decree, order, or sentence, to be carried into execution, the person orpenooain 
whose favour the same shall be given, shall, before the execution thereof, enter into good 
and sufficient security, to be approved by the said Court of Appeals, for the daepemrm* 
ancc of such judgment or order as we, our heirs and successors, shall think fit to nuke 
thereupon ; or in case the said Court of Appeals shall direct the execution of uijsodi 
judgment, decree, order, or sentence, to be suspended, pending the appeal, the person <» 
persons against whom the same shall have been given shall, in Hke manner, and before nrj 
order for the suspension of any such execution is made, enter into good and sufficient secoritj 
to the sfud Court of Appeals for the due performance of such judgment or order, as ve^ 
our heirs or successors, shall think fit to make thereupon ; and in all cases, we WiU and 
require, that security shall also be given by the party or parties i^pellant-, to tiientis* 
faction of the said Court of Appads, for the prosecfition of the appeal, and {01 &e 
payment of all such costs as may be awarded by us, our heirs and successors, to tlienutj 
or parties respondent ; and if such last-mentioned security shall be entered into mthin 
three months of the date of such petition for leave to appeal, then, and not otherwiw, tlie 
said Court of Appeals shall allow the appeal, and the party or parties appellant shall be 
at liberty to prefer and prosecute his, her, or their appeal to U8, our heirs and sncoeston, 
in our or their Privy Council, in such manner, and under such rules, as are obeerredin 
appeals made to us from our plantations or colonies. 

XX. And we do hereby reserve to ourself , our heirs, and successors in our or their Piiry 
Council, full power and authority, upon the humble petition at any time of any prson 
or persons aggrieved by any judgment or determination of the said Court of Appeals, 
to refuse or admit his, her, or their appeal therefrom, upon such terms, and upon soch 
limitations, restrictions, and regulations, as we or they shall think fit ; and to rer^se, 
correct, or vary, such judgment or determination as to us, or them, shall seem meet • 

XXI. And it is our further will and pleasure, that in all cases of appeal, allowed by 
the said Court of Appeals, or by us, our heirs or successors, the said Court of Appesb 
shall certify and transmit to us, our heirs or successors, ia our or their Privy Goniidl, t 
true and exact copy of all evidence, proceedings, judgments, decrees, and orden, hA 
or made in such causes appealed from, so far as the some have relation to the matter of 
appeal. Such copies to be certified under the seal of the said Court. 

XXII. And we do further direct and ordain that the said Supreme Court of New Sontb 
Wales shall, in all cases of appeal to us, our heirs or successors, conform to and execate, 
or cause to be executed, such judgments and orders as we shall think fit to make in Ihe 
premises, in such manner as any original judgment, decree or decretal order, or oUier 
order or rule by the said Supreme Court of New South Wales should or m^t hare 
been executed. 

XXIII. And we do hereby strictly charge and command all governors, oommanden, 
magistrates, ministers, civil and militaiy, and all our liege subjects within and belonging 
to the said colony, that in the execution of the several powers, jurisdictions ana 
authorities hereby granted, made, given, or created, they be aiding and assisting and 
obedient in all tmngs as they vrill answer the^ contrary at their periL 

XXiy. Provided always, that nothing in these presents contained, or any act wbidi 
shall be done under the authority thereof, shall extend, or be construed to extend, to 
prevent us, our heirs and successors, to repeal these pnesents, or any part thereof, or to 
make such further or other provision by letters-patent for the ocGninistration of jo8tioe» 
civil and criminal, within the said colony, and the places now or at any time hereafter to 
be annexed thereto, as to us, our heirs and successors, shall seem fit, in a^ full and ompto 
a manner as if these presents hod not been made ; these presents or anything h^ron 
contained to the contrtury thereof, in anyvrise notwithstanding. f . 

In witness ourself at Westminster, the 13th day of October, in the fourth year of oar 
reign. 

" ELDON."' 

By writ of Privy Seal examined with -the Record in the Petty Bag Office in the Coifl* 
of Chancery the 22nd day of April, 1834. 

J. BENTAIIfc 
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COLONIAL LAWS (VALIDATION). 

28 k 29 Vict. c. 63. An Act to remove doubts as to the Validity of 

Colonial Laws. [29tli June, 1865.] 

"Whereas doubts have been entertained respecting the Taliditjof divers laws enacted Preamble, 
or purporting to have been enacted by the Legishttures of certain of Kcr Majesty's 
Colonies, and respecting the powers of such Legislatures, and it is expedient that such 
woubts should be removed : " Be it enacted as follows : 

1. The term "Colony" shall in tliis Act include all of Her Majesty's possessions Definitions: 
(**C)ad in which there shall exist a Legislature, as hereinafter defined, except the Channel " Colony/* * 
J*ftnd8, the Isle of Man, and such territories as may for the time being bo vested in 
ler Majesty imder or by virtue of any Act of Parliament for the government of 
iidia: 

The terms "Legislature" and "Colonial Legislature" shall severally signify the " Logiidaturo^r 
authority, other than the Imperial FarUament or Her Majesty in Council, " CoToiiial Legit- 
• competent to make laws for any Colony : lature :* 

The term " Representative Legislature" shall signify any Colonial Legislature " Representative 
which sh%Jl comprise a legislative body of which one Irnlf are elected by LoBrWaturo :"* 
inhabitants of the Colony : 
The term " colonial law" shall ineludo laws made for any Colony either by such « colonial law :" 

Legislature as aforesaid or by Her Majesty in Council : 
An Act of Parliament, or any provision thereof, shall, in construing this Act, be Act or Pariiampnt, 
said to extend to any Colony when it is made applicable to such Colony by the *ui.'.i5 wKl1iUd« 
express words or necessary intendment of any Act of Parliament : "i^'.f.'ij"!***' ^ '*^** 

The term " Governor" shall mean the officer lawfully administering the Govern- **"(jovernor :*• 

ment of any Colony : 
Tlie term " letters-patent" shall mean Jetters-patent under the great seal of the ''Letterspatent" 
United Kingdom of Great Britain and Ireland. 

2. Any Colonial law wliich is or shall be in any respect repugnant to the provisions of ^^""^^'jjfy 
ly Act of Parliament extending to the Colony to wliich such law may relate, or ^pJI^ncy^' 
pugnant to any order or regulation made under authority of such Act of Parliament, 

' having in the Colony the force and effect of such Act, shall b<^ read, subject to such 
ct, order, or regiUation, and shall, to the extent of such repugnancy, but not ether- 
ise, be and remain absolutely void and inoperative. 

3. No colonial law shall be, or bo deemed to have been, void or inoperative on the Colonial law 
■ound of repugnancy to the law of England, unless the same shall be repugnant to the JjJ reDiSiuIncv 
■ovisions of some such Act of Parliament, order, or regulation as aforesaid. pugnan y. 

4. No colonial law, passed with the concurrence of or assented to by the Governor of Colonial law not 
ly Colony, or to bo hereafter so passed or assented to, shall be, or be deemed to liave ^^^ '^ ^Wa^' 
>cn void or inoperative by reason only of any instructions with reference to such law instrudbions. 

the subject thereof which may have been given to such Governor by or on belmlf of 
er Majesty b^ any instrument other than the letters patent or instrument authorizing 
ch Governor to concur in passing or to assent to laws for the peace, order, and good 
•vermnentof such Colony, even though such instructions may be referred to in such 
^tera patent or last-mentioned instrument. 

5. Eveiy colonial Legislature shall have, and be deemed at all times to have had, full Colonial Legis- 
•wer within its jurisdiction to establish Courts of Judicature, and to abolish and {fgh'&a'^Jowta' 
constitute the same, and to alter the constitution thereof, and to make provision for of law. ' 

e administration of justice therein ; and every representative Legislature shall, in 

}pect to the Colony under its jurisdiction, have, and be deemed at all times to have 

a, full power" to make laws respecting the constitution, powers, and procedure of Representative 

oh Legislature ; provided that such laws shall have been passed in such manner and JjterTO^Stu^^ 

rm as may from time to time be required by any Act of Parliament, letters patent, tion. 

ier in CounciT, or colonial law for the time being in force in the said Colony. 

6. The certificate of the Clerk or other proper officer of a legislative body in any Certified copies 
)lony to the effect that the docimient to wnich it is attached is a true copy of any evidenoetlmt 
lonial law, assented to by the Governor of such Colony, or of any Bill reserved for they are properly 
e signification of Her Majesty's pleasure by the said Governor, shall be primdfacie passed, 
idenco that the document so certified is a true copy of such law or bill, and, as the 

se may be, that such law has been duly and properly passed and assented to, or that Proclamation to 
ch bill has been duly and properly passed and presented to the Governor ; and any J^ntand^dls- 
'oclamation purporting to be published by authority of the Governor in any news- allowance, 
iper in the Colony to which such law or bill shall relate, and signifying her Majesty's 
sollowaneo of any such colonial law, or Her Majesty's assent to any such reserved ' 
11 as aforesaid, shall be primdfacie evidence of such dieallowanco or assent. 
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CROWN LANDS ALIENATION ACTS. 

25 Vic. No. 1. An Act for regulating the Alienation of Crown Lands* 

[18tli October, 1861.] 

Preftxnble. Whebeas it is expedient to make better proyision for the alienation of Crown Lands • 

Be it enacted by the Queen's Most Excellent Majesty, by and with the advice and con- 
sent of the Legislatire Council and Legislative Assembly of New South Wales, in 
Parliament assembled, and by the authority of the same as follows : — 
Interpretation. .1. The following terms within inverted commas shall for the purposes of this Act, 
unlesiB the context otherwise indicate, bear the meanings set against them respectively — 
" Crown Lands" — ^All lands vested in Her Majesty which have not been dedicated 
to any public purpose, or which have not been granted or lawfully contracted 
to be granted in fee simple. 
" Town Lands" — Crown Lands in any city, town, or village, or set apart as a site 

for the same. 
" Suburban Lands" — Crown Lands declared in the Gazette to be suburbtm by the 

Governor and Executive Council. 
" First Class Settled Districts" — Lands declared to bo of the Settled Class by the 

Queen's Orders in Council. 
" Second Class Settled Districts" — ^Lands converted into the Settled Class by the 
Act twenty-three Victoria number four, or that may be hereafter so converted. , 
under the " Crown Lands Occupation Act of 1861. 
" Orders in Council" — The Orders in Council and Regulations from time to time 
issued under the Imperial Act fifth and sixth Victoria, chapter thirty-six and 
ninth and tenth Victoria chapter one hundred and four. 
" Minister" — The Minister for the time being charged with the administration of 

. the Public Lands. 
"Land A gent" — Any person duly appointed to sell Crown Lands. 
** Land Office Days — Days notified m the Gazette upon which land agents shall 

attend at the land offices of their districts respectively. 
" Appraisement" — Settlement of price, value, or damage, by appraisers appointed 

in manner prescribed by this Act. 
" Arbitration"— Settlement of boundaries by arbitrators appointed in manner 

prescribed bv this Act. 
" Improvements — Improvements on Crown Lands, or lands conditionally sold to ^ 
the value, to be determined by appraisement if disputed in town and suburban ^ 
. lands of not less than twice the upset price of the allotment or portion on^- 
which the improvements may stand, and in other lands pf not less than th(^^ 
unimproved value of the lands to be in like manner determined, not being Ica^^ 
than one poimd per acre. 
" Frontage — Frontage to any road, river, stream, or watercourse which, accordii^^ 
to the practice of the Survey Department, ought td form a boundary betwe^^ 
(Ufferent sections or lots of iand. 
Repeal of Orders 2. On and after the passing of this Act the Orders in Council shall be rcpealc 
in Ck>uncil, Ice Provided that nothing herein shall prejudice or affect anything already lawfully d. 
or conmienced, or contracted to be aone thereunder respectively, or to prevent 
several provisions of the said Orders in Council from beiiig carried into effect * 
respect to lands under lease or promise of lease made previously to the twenty-se^^^^ 
day of Februaiy one thousand eight hundred and fifty-eight, auring the curren^^^^^ 
such leases as fully as if the same had not been hereby repealed. ^ 

AMenationof 3. ^y Crown Lands may lawfully bo granted in fee simple or dedicated t^^^ 

Crown iMoOBt ptiblic purpose under and subject to the provisions of this Act, but not otherwise ^ f^) 
the Governor, with the advice of the Executive Council is hereby authorized in th^ zi^^ 
and on the behalf of Her Majesty so to grant or dedicate any Crown Lands. ^^^ 

Publication^ 4. "jibe Q-ovemor, with the advice of the Executive Council, may by notice i^? « 
cHi^ to^s, ^ Gazette^ declare what portions of Crown Lands shall be set apart as the sites of j^J^ 
suburban lands, cities, towns, or villages, and define the limits of the suburb&n lands to be &t^^^^ 
reserves, &c thereto, and to any existing city, town, or village, and also the portions of town i^^ 
or suburban lands, to be dedicated to public purposes, and what lands shall be reseiw 
from sale until surveyed for the preservation of water supply or other public purpose. 
And upon any such notice being published in the Gazette such lands shall become and 
be set apart, attached, dedicated, or reserved accordingly : Provided that within one 
month, should Parliament be then in Session, and otherwise within one month after the 
commencement of the next ensuing Session of Parliament, there shall be laid before 
both Houses of Parliament an abstract of all such declarations. 
Dedication of 6. The Q-ovemor, with the advice aforesaid, may by notice in the Gazette peservejor 

vublk piu^MM^ dedicate in such manner as may seem best for the public interest, any Crown^lands for 
piuposes. ^^^ nSlyraj or railway station $ any public road, canal, or other intenm oonmiTiTiicBtian ; 
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any public quay or landing-place ; any public reservoir, aqueduct, or watercourse ; or 
for the preserration of water supply ; or for any purpose of defence ; or as the site for 
any place of public worship, any hospital, asylum, or infirmary, any public market or 
slaughter-house, any college, school, mechanics* institute, public library, museum, or 
other institution for public instruction or amusement ; or fdr any pastunigc common ; 
or for public health, recreation, conycnicncc, or enjoyment ; or for the intcniient of the 
doid ; or for any other public purpose. And upon any such notice being piiblislied in 
the Gazette sucn lands shall become and bo reserved or dedicated accordingly, and may 
at any time thereafter bo granted for such purposes in fee simple : Provided that an 
abstract of any intended reservation or dedication shall be laid before both Houses of 
Parliament one calendar month before such reservation or dedication is made. 

6. After any land sliall have been temporarily reserved from sale, tlie same shall not 
be sold or otherwise disposed of until such reservation shall be revoked by the Governor 
T^ith the advice aforesaid, and the notice of such revocation published m tlie Gazette. 
And all lands which have hitherto been or shall hereafter be permanently reserved for 
any of the purposes aforesaid shall be deemed to be set apart, attached, and dedicated 
accordingly, and every conveyance and alienation thereof except for the purpose for 
which such reservation shall have been made shall be absolutely void, as well against 
Her Majesty as all other persons whomsoever. 

7. Crown lands held under lease or promise of lease issued or made previously to the 
twenty-second 4ay of February, one thousand eight hundred and fifty-eight, shall 
during the currency of such lease be exempt from sale under tliis Act, unless where 
such lands have been lawfully- withdrawn from the holding of the lessee in accordance 
with the Orders in Council or may hereafter be lawfully T^-ithdra\Mi from such holding : 
Provided that the lessee may be permitted to exercise a pre-emptive right of purchase 
over one portion and no more of an area not exceeding six hundred and forty acres out 

• of each block of twenty-five square miles, and at a value to be determined by appraise- 

Kent not beftig less than one pound per acre : Provided, nevertheless, that any land 

purchased under the Orders in Council previously to the passing of this Act shall be 

estimated in the six hundred and forty acres "aforesaid : And provided that such 

appraisement shall not include any value for improvements : And provided that every 

application for the purchase of land under these conditions shall be advertised in the 

Oovemment Gazette for the period of one calendar month before the sale is completed. 

8. (*) Upon applilcation made witliin twelve months after tlw [passing of this Act 

"^ any person or his alienee who may prior thereto have made i 

Crown lands or upo n application within twelve months after the 

Gazette of any reser ve from lease or promise of lease imder the 

^ithin which improv ements may be situated or upon application 

^©nse or promise of lease of Crown Lands containing improveme 

*o the expiration of such leafle or upon application by the improv 

*^ti any period for the sale of improved lands in proclaimed Gold 

^^ay "with the like ad vice sell and grant such landa to the owner o 



Abstract to he 
laid before Par- 
liament 

Temporary 
reservations. 



Permanent 
reservations. 



Exception from 
sale of certain 
lands. 



Limitation of 
pre-emptive 
right of pur- 
chase. 



Without competition in fee -simple at a price to be fixed by apprais ement not being less 



mprovements on any 
notification in the 
Orders in Council 
by the holder of any 
nts made previously 
er or his alienee made 
Fields the Governor 
f such improvements 



Sales inlconsid- 
eration lof im- 
provemfents. 



m section twenty- 
t such appraisement 
thing herein con- 



^ lian the minimum u psct price of the class of land as set forth 
^liree of this Act and in no case less tlmn one pound per acre bu 
^Xiall not include an y value for improvements Provided that n 
^^ined shall bo held to require the sale of any land which m ay contain auriferous 
deposits Provided a Iso that such sales shall be made iu accordance with the general sub« 
division of the land whether town suburban or other lands and s hall embrace only 
'XUotmcnts or portion s on which improvements may stand and that the area shall not for 
Oach. improvement ex ceed half an aero for town land two acres for suburban land and 
X^nd. on Gold Fieldsland three hundred and twenty acres for ot 

9. The Governor with the like advice may authorize any proprietor of land having 
frontage to any harbour or river, to fill in and reclaim any land adjoining thereto and 
Ij-ing beyond or below high- water-mark, or to erect a wharf or jetty upon or over the 
'tie same ; and on payment of an adequate money consideration to be determined by 
^appraisement for the unimproved value of the land, such land or any land which may 
^Jready have been reclaimed shall become vested in fee simple in such proprietor, and 
Xnay he granted to him accordingly : Provided always that no such reclamation shall be 
Authorized which shall be calciilated in any way to interrupt or interfere vrith the 
^larigation of such harbour or river, or witli the rights or interests of adjoining pro- 
prietors ; and provided also that the intention to grant such land shall have been pre- 
"viously announced in the Gazette for four consecutive weeks before such land is granted 
in fee simple. {^) 



Reclamation of 
lands by proprie- 
tor of adjoinmg 
lands. 



Not to interfere 
with navigation 
nor with adjoin- 
ing proprietors. 



(*) Repealed by the " Lands Acts Amendment Act of 1875," 89 Vic. No. 13. 

(**) A grant by the Crown of the fee simple of portion of the harbour within the 
flow of the tide, issued under the 9th section of the ** Crown Lands Alienation Act of 
1861/' has not $er ie the effect of causing such portion to cease being part of the harbour ; 
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CSosiog and 
aUenatioii of 
unnecessaiy 
roads. 



Sales without 
competition in 
special cases. 



Bescisrionof 
reservation of 
water frontage. 



Ckmditional sale 
of unimproved 
lands wiUiout 
competition. 



10. Whenerer ihe owner or owners 'of any lands adjoining a road which, hai 
been reserved for access to such lands only and is not otherwise required for public use or 
convenience shall make application to the Minister to close such road, or whenever any 
road which shall have been proclaimed through any land shall have rendered unnecessary 
a reserved or other road boimding or traversing such or neighbouring land, it shall be 
lawful for the Governor with the advice aforesaid to notify in the Gazette and in 
the local newspapers, if any, that such res^red or boundary road will be closed ; and 
at any period, not less than three months after the first publication of such notice, a 
grant or grants of the site of the road so closed may issue to the owner or owners of 
adjoining lands, in fair proportion or in accordance with agreement among such ownors : 
Provided that an adequate money consideration to be determined by appraisement shall 
be paid for the same. 

11. In cases in which no way of access to any portion of Crown L&nd may exist or 
may be attainable, or in which any such portion may be insufficient in area for side, condi- 
tional or by auction or in which a portion of Crovm Land may lie between land already 
granted and a street or road which forms or should form the way of approach to such 
granted land or in which buildings erected on lands already granted may have extended ' 
over Crown Land, or in any oases of a hke kind, the Governor may with the advice 
aforesaid, sell and grant such lands to the holder or holders of adjacent lands without • 
competition, and at a price to be determined by appraLsement being not less than the 
minimum upset price per acre of the class of land as set forth in section twenty-three 
of this Act. 

12. The Governor may with the like advice rescind any reservation of water frontage 
on the sea coast- or any b&y, inlet, harbour, or navigable river, or land adjoining such 
frontage contained in any Crown grant, either wholly or to such extent and subject to 
such conditions or restrictions as shall bo deemed advisable, and the land being the 
subject of such rescission shall on payment of an adequate money consideration to bo 
det-ermined by appraisement, being not less than the minimum upset price per acre of 
the class of land as set forth in section twenty-three of this Act, be granted to the 
owner of the land conveyed in the original Crown grant accordingly :. Provided that 
nothing ii} this clause contained shall empower the Ghovemor to grant any land below 
high-'^ater-mark, or to interfere with any land used as a public thoroughfare, or witii 
any land set apart and dedicated for any public purpose : Provided also, that for four 
consecutive weeks notice shall be given in the Gazette previous to issuing such grant. 

13. On and from the first day of January, one thousand eight hundred and .sixty-two, 
Crown lands other than town lands or suburban lands, and not being within a pro- 
claimed Gold Field, nor under lease for mining purposes to any person other tlu« the 
applicant for purchase, and not being within areas bounded by lines bearing north-east, 
south, and west, and distant ten miles from the outside boundary of any .city or tjpwn^ 
containing according to the then last Census ten thousand inhabitants, or five miles tc^. 
the outside boundary of any town containing according to the then last Census fiv ^ 
thousand inhabitants, or three miles from the outside boundary of any town oontainii*:^^ 
according to the then last Census one thousand inhabitants, or two miles from the oi 
side boundary of any town or village containing according to the then last Cei 
one hundred inhabitants, and not reserved for the site of any town or Tillage, or for f^ 
supply of water, or from sale for any public purpose, and not containing improvei 
and not excepted from sale under section seven of this Act, shall be open for conditi^^ 
sale by selection in the manner following, that is to say : Any person may, upon^J^T^*^ 
Land Office day, tender to the Land Agent for the district a written application fo-^^^ « 
conditional purchase of any such lands not less than forty acres nor more than ^ ^^jf ^ 
hundred and twenty acres, at the price of twenty shillings per acre, and may 1^^^^* 
such Land Agent a deposit of twenty-five per centum of the purchase money ^^^>^^ 
And if no other like application and deposit for the same land be tendered at th^ ^^' 

and until reclamation actually takes place, the pubUc right of navigation, with it;« ^ 
dents of anchorage, groimding, &c., remains over such portion while it is covorecf j^* 
the tidal waters. The lodging upon such ground when dry •by the recess of the tide nf 
logs of timber which have been floated or moored upon the waters ov6r. it — if such \oign^g 
take place as incidental to, or in the course, or as a necessity of navigation— is ^^ 
trespass. Chadwick v. Smith and others^ 9, S. C. B., 196. 

(*) See subsection 12 of section 12 of the '' Crown Lands Occupation Act of 186V by 
which it is enacted that " The sale conditional or otherwise gf any portion of [Oroinij 
land under lease, shall cancel so much of the lease as relates to the land so sold and to 
three times the area thereof adjoining thereto." See also, to the same effect, section 18 
of the same Act, now repealed and superseded by section 35 of 39 Yic. No. 13, wUi see, 
post. See also and consider Annie Joachvm v. &SIiana8ay, infra, 

(t) By section 31. of the " Mining Act of 1874" (37 Vic. No. 13), races, dams, Ac, in 
.or upon lands alienated under this or any other Act relating to the sale, 4c., of Omn. 
Lands are protected notwithstanding alienation. 
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lime, fmeti poMon shall bo declared the conditional purchaser thereof, at the price 
ftforesaid : Provided that if more than one such application and deposit for the ^ame 
land, or vaiy part thereof, shall be tendered at the same time to such Land Agent, he 
shall, imless all such applications but one be immediately withdrawn, forthwith proooed 
to determine by lot, in such manner as may be prescribed by regulations made under 
this Act, which of the applicants shall become the purchaser. (^) 

('^) Semble (per Stephen, O.J.), that a conditional purchaser (or free-selector) 
after payment .of purchase money is in possession as equitable owner in fee. JSx 
foHe Main, 2, S. 0. R., p. 198. 

A oonditionsd purchaser of Crown Land under the 18th section of the " Crown Lands 
Alienation Act of 1861,'' the same not liaviug been contracted to be granted in fee 
to any other party, and not being excepted from sale under the 7th section, nor con- 
taining improvements, or being within any other of the excepted cases specified in 
the section, is by force of that statute the owner of the land for the time being ; and 
so long as the conditions continue to be fulfilled, no other person can by law be deemed 
VBuHi owner. A conditional purchaser of Crown Land under the 13th section of the 
Crown Lands Alienation Act, is a "holder in fee simple" of his land within the 
fifth paragraph of the 12th section of the Crown Lands Occupation Act, and is 
^artitled to the right of leasing the adjacent land conferred by the 12th section. 
.13ie sale conditional of land under a pre-emptive lease to a conditional purchaser, 
takes away from his pre'cmptive lease only the land sold and not also three 
times its area. Until grant issued, the estate of a conditional purchaser of Crown L&nd, 
under the 13th section of the Crown Lands Alienation Act, cannot be separated into 
legal and equitable fee, but is a statutory fee simple conditional, with a statutory right 
of possession, and capable of becoming a fee simj^e unconditional at the end of tluee 
years ( />0r Hargrave, J.). A conditional purchaser of Crown Land, under the 13th 
section of the Crown Lands Alienation Act, has a statutory right to hold his land so 
long as he continues to perform the conditions required by the Act, and tliis right com- 
mences from the moment he is declared such purchaser and has taken possession, and 
subject to the performance of the conditions is absolute and indefeasible agaipst all the 
vorid including the Crown ; and a grant of the land in possession of such conditional 
purchaser issu^' by the Crown to any other person is void. Chisholm v. McusauUy, 
7, 8. O. B., 812. 

The 18th section of the " Crown Lands Alienation Act of 1861" enacts that Crown 
Lands shall be open for conditional sale by. selection. The 1st section of the Act 
defines Crown I^ds to be *'all lands vested in Her Majesty, which have not 
bem dedicated to any public purpose, or which have not been granted or lawfully con- 
tousted to be granted in fee simple." What is sufficient evidence to estabhsh that land 
kas been lawfully contracted to be granted, so as to prevent it being open for conditional 
tale by selection ? Mate v. Jfu^etU, 8, S. C. B., p. 246. 

A rather applied under the 18th section of the " Crown Lands Alienation Act of 1861 " 

for tho conditional purchase of 40 acres of Crown Lands selected by him in the name of 

kjs son, an infant of three and a half years of age, and tho son was declared the conditional 

jpOioluwer. Held (Stephen, C. J., diseentiente), that such selection and purchase were valid. 

^be question, what constitutes " bond fide residence " and " occupation " of conditionally 

purchased lands under the 18th section of the Act, considered. Also the question, what 

oimstitutes ** abandonment " of such lands, and how the satisfaction of the Governor 

^nd. Executive Council as to such abandonment is to be proved, and what course the 

Qovemment should pursue under the 20th section of tho Act in declaring them 

forfeited, considered. Drinktoater v. Arthur, 10, S. C. B., p. 193. 

In a suit for a declaration that the respondent was trustee for the appellant of land 
Conditionally purchased by the former, imder the ''Crown Lands Alienation Act of 1861/' 
'With, the moneys of the latter, and for a consequent order for conveyance, in aecor- 
f^ance with a written agreement whereby the respondent had bound himself to 
l^iilfil the statutory conditions of purchase and thereafter to transfer to the appel- 
ant ; the respondent pleaded that such agreement was* illegal, and contraiy to tho 
%piiit and policy of the said Act, and that, therefore, the appellant was not entitled to 
^he transfer sought. The agreement was as follows : — *' Memorandum of agreement 
"between John Muir, of Wolgan, and Edwin Barton, of Wallerawang, made the 5th of 
-^ugrust, 1869 : 1, John Muir, do hereby acknowledge to have received from Edwin Barton 
tshe 8iun of eighty pounds, with which money I have this day purchased for tho said Edwin 
USarton, his heirs, executors, administrators, or assigns, 320 acres of land in Wolgan, 
adjoining the 1,000 acres grant to the late William Walker, which 320 acres of land are 
^ lots of 40 acres each. And I, John Muir, do for myself, my heirs, executors, adminis- 
't;rators, or assigns, hereby agree to fulfil all the conditions of the * Crown Lands Ahcnation 
JLct of 1861,* under which Act the said 320 acres of land are conditionally purchased, 
And at the expiration of three years from this date, or at any earlier date, to transfer all 
my right, title, and interest in said 320 acres to the said E^win Barton, his heirs, 
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Condltiowtl lale 14- Crown Lands witLin proclaimed Gold Fields, and not within areas excluded hj 
In Gold FleldB. special proclamation, and not occupied for gold-mining purposes, shall be open for con- 
ditional sale, subject to all the provisions applicable to sales under the thirteenth section 
of this Act : ProTided that at any period, persons specially authorized by the Minister 
shall be at liberty to dig and search for gold within the lands selected, and that should 
the land be found to contain auriferous deposits, it shall bo in the power of the Gorernor 
and ExecutiTC Council to annul the sale, and thereupon the conditional purchaser ehall 
be entitled to compensation for the yalue, other than auriferous, of the lands and im- 
liroTcnients ; such value to be determined by appraisoment. (*) 

executors, administrators, &c., the said Ed"win Barton paying all expenses." Held 
(reversing the decree of the Supremo Court, 10th July, 1873), that there should 
bo a declaration that the legal title of the respondent, as purchaser, was held by him 
as trustee for the appellant, and a direction that the respondent do proceed to complete 
tlie purchase according to the terms thereof, and theijpafter to execute a proper con- 
veyance to the appellant. The agreement, admittedly not immoral or against public 
policy, is not contrary to the terms of the 18th section of said Act, and cannot be 
annulled or tainted ^vith illegality on any conjectural view of the policy of the Act. 
Barton v. MuiTf 6, L. R., P. 0. A pp., 13-i. 

An infant may be a conditional purchaser under the 13th section of the "Crown Lands 
Alienation Act of 1861," 25 Vic. No. 1. Dnnktvatery. Arthur (10, S. C. K, 193), Smert/Y. 
Barclay (8, S. C. R., 389), and accordingly Joachim v. (yShanassy (13, S. C. B., 174). hi 
the last case, plaintiff, a conditional purchaser, sued defendant,-* squatter, for trespsH. At 
the trial the Chief Justice told the jury that the substantial question for them was whether 
the plaintilP occupied within a month from the date of her application. If she did she 
was entitled to recover j if not, the verdict ought to bo for the defendant. Held {per 
Ilargrave and Manning, J. J., dissent ten fe Martm, C.J.), that such direction was wrong. 
I*er Sir W. Manning, J. : The plaintiff must shew actual possession of the locus in 
quo before the acts of trespass complained of. JPer Hargrave, J. : The onns of proTing 
the breach of any of the conditions is on the trespasser, and the lessee is in no diiferent 
position from a stranger. Annie Joachim y. O^Hhanassfff "Knox* a Term Reports, Firrt 
Term, 187p, p. 118. llie following are the judgments in extensOy as reported in 8.MM.:— 

Tlie Chief Justice said : "This was an action brought by the plaintiff, an infant, by 
her next friend, William Joachim, her father, against the defendant, for trespasses com- 
mitted by depasturing sheep upon her land. This laud had formed portion of .a large 
squatting run held by the defendant under lease f ronj the Crown. On the 19lh FebruarT, 
1 873, William Joachim, professing to act as the agent of his daughter, the plaintiff, 
lodged in the Crown Lands OiEce at Moama, in pursuance of the terms of the 13th section 
of the * Crown Lands AUenation Act of 18Gl,'an application for the conditional puiehafe 
by her of 820 acres, described as follows : — * County of Cadell, parish of Moama, 820 
acres : Commencing at the north-east angle of the block applied for by James Joachim, 
thence north-easterly along the reserve for railway line GO chains, thence west about 
60 chains 50 links, thence south about 57 cliains, and thence east along northern 
boundary of block appUed for by about 47 chains to point of commencement.* Several 
witnesses were called on behalf of the plaintiff to prove occupation by her within one 
month after the date of the conditional purchase, as required by the 16th section of the 
Act. I told the juiy that the substantial question for them was, * Did the plaintiff 
occupy within the month — Ihat is to say, before the expiration of the 20th March, 1878?* 
If she did, I said 'she was entitled to recover — if not, the verdict should be for the 
defendant. The jury on this direction found a verdict for the defendant, and a rule 
was subsequently granted calling on the defendant to show cause why such verdict 
should not be set aside and a new trial granted, on the ground that I erroneously held 
that the plaintiff, in order to succeed in this action, was bound to prove that she occupied 
the land within a month from the date of the conditional purchase thereof, and that is 
the question now to be determined. I am of opuiion tliat my direction to the jury was 
a correct one. The alienation of * Crown Lands' in this Colony, such as the lands in 
question in this case, is regulated entirely by statute. In 1873, when the plaintiff vade 
her conditional purchase, the 'Act regulating such alienation was the 25 Victoria, No. Ij 
wliich Act has been lately amended by the 39 Victoria, No. 13. This latter statute has 
no bearing upon the present question. In the early days of the Colony, and for a lone 
time afterwards, the Cro-wn, as the owner by the Common Law of all the unalienated 
lands, made grants ex mero motu in such forms and under such conditions as were 
thought expedient by its advisers or representatives, to encourage the settlement and 
cultivation of the country. At a later period Acts were passed to put an end to grants 
of this description, and to provide for the disposal of the Crown Lands by the sale of 
them by auction. This mode of disposing of them in fee simple remained in operation 
for several years, until in 1861 the Crovm Lands Alienation Act of that year was passed. 
By that Act the Crown equally with its subjects, is bound. The one can grant and the 

(«) See section 11 of 37 Vic. No. 13 (Mining Act). 
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15. Erery Land Agent shall duly enter at the time in a book to be proyided for flie Reooid by Lt 
poiposo the particulars of every application for conditional purchase, lodged with him Agent, 
nnder Ihe provisions of sections thirteen and fourteen of this Act, and shaU transmit to 
the proper officer of the Government, on Monday in each week, a true extract therefrom, 
«howing the particulars of all such applications for the week preceding. 

others can acquixe the fee simple in Crown Lands only in the mode prescribed by that 
enactment. An owner of land in fee 8imj)le may, as everybody knows, convoy it with or 
yrithout consideration to whomsoever he may please ; and any one may purchase cither 
in his own name or in the names of his or any other infant children any lands that the 
ownor in fee is willing to sell to him. Thus, -a person desiring to advance his children 
znay purchase land in their names, and have such land conveyed to them at once, even 
though they may be under the age of twenty-one years, as they can take the laud under 
such a conveyance although they cannot convey it away duriuff their minority. A pur- 
chase of tliis kind may bo made not only from private individu^s, but it may be made 
at auction from the Grown also. There is nothing to prevent a person attending a sale 
of Crown Lands, and purchasing, in the name of uifants, any lands then offered that he 
may desire and bo able to pay for. But the conditional purchase — popularly termed 
* free selection ' under the Crown Lands AUenation Act, -25 Vic. No. 1 — is a different 
thing altogether. Tliat mode of alienating public lands came into operation then for 
t|ie' first time. It was, after much difficulty, and many acrimonious and exciting discus- 
sions, both in and out of Parliament, adopted by the Legislature, to promote tlie more 
rapid and benlfeficial settlement of the country, by enabling poor people, or people with 
limited means, to select small portions of Crown Lands of their own motion, on their 
paying a small sum per acre down, and doing certain things wliich the statute prescribed. 
For instance, power -was not given to any ono- to conditionally purclia^e liis 40 or 320 
acr«8 of land by paying a deposit of 58. per acre, and tlien leaving it unoccupied or 
Unimproved as long as ho might think fit. A scheme of that Eort would obvioxisly have 
placed the whole country in the hands of speculating capitalists, and would not have 
accomplished what the Legidliiture intended. Accordingly, it was provided that before 
the expiration of a month froin the original purchase or selection the person so pur- 
chasing or selecting was to occupy the land, to improve it, and to reside upon it for a 
certain time. These were the conditions on which this great privilege of ' free selection' 
was conceded to him, and on which the Crown was authorized to grant him the land. 
The Crown could not demand from him the performance oi other conditions, neither 
could it dispense with any of the conditions so laid down by the statute. It has, by a 
Tery rigid application of the principle that a Court is in general bound by its previous 
decisions, been held by this Court, that an infant a moment old might under the Act of 
1861 by a self-constituted agent select land and occupy it within a month, improve it, 
and in three years make a declaration that all these things had been done. In reality 
there was only one Judge of this Court who entertained this view ; and yet, curiously 
enough, that view came to be binding on the Court. The result was thus brought about s 
In "Emery y. Barclay (8, S. C. B., p. 380), the Court are reported to have been 
' agreed in opinion that a selection might be made by a person under twenty-one years 
of age, and by a father in the name of his son.' That agreement was arrived at 
apparently without argument of any kind. The uifant in that case was a grown-up lad 
Oi sixteen years or more, and habitually an actual worker on*the ground. In Drinkwat&r 
r. Arthur (10, S. C. R., 193), decided in 1871, two years after the fornier case, a question 
arose as to the validity of a * free selection' by a lather in the name of liis infant phild 
three and half years old. His Honor Mr. Jiistice Hargrare (p. 219) likened the case to 
that to which I have above referred, of a father purchasing in the ordinary way in the 
name of his infant children, between which and such a case as that under consideration, 
there is, as it appears to me, no point of similarity whatever, and held that the age of 
the infant made no difference in the power of the father to select in such infant's name. 
It is plain that in the case of an ordinary purchase by the father in the child's name, it 
is the father wlio acts on liis own account, and as a principal, having full power indepen- 
dently of any statute to do as he likes with such laud as he may buy, while in the case 
of a * free- selector, ' it is the * iufarit ' who selects and lias to comply yrith. the statutory 
conditions to enable him to acquire any land at all. His Honop the Chief Justice^ Sir 
Alfred Stephen, while he saw no reason to dissent from the view which he took in 
Smery v. Barclay ^ said (p. 205) that a selection by a bah}', or by a father already a free 
selector on his own account in the name of that baby, appeared to him to be worse than 
merely a farce — that it was a fraud upon the statute. Mr. Justice Cheeke (p. 228), 
referred to the decision in JEmei^y v. Barclay, and said were it not for that decision he hail 
no hesitation in saying that he should certainly concur in the judgment of his Honor the 
CJUtf Justice. Thus, in a Court consisting of three Judges, because two years before 
without argument the Court said that a grown up lad 16 years of age might * free select,* 
Hr. Justice Cheeke concurred with Mr. Justice Hargrave in holding that an infant 
of any age might so selecti although he agreed with the Chief Justice in the opinion 
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tliat such an interpretation of the law was an erroneous one. Thus the matter liood 
until the case of John Thomas Joachim v. (/Shanauy (13, S. O. B., 174), decided bjlfr. 
Justice Hargrave, Mr. Justice Cheeke, and Mr. Justice Faucett, in 1874. In this cue 
Mr. Justice Cheeke again expressed his concurrence with the views of Sir itfnd 
Stephen, but held himself bound by the decision in Emery v. JBarelay, while Mr. Jostiee 
Faucett, without giving any opinion i>f his own, held himself bound by the dedsionin 
JDrinkwater v. Arthur^ but not by Smery v. JSarclay, which he regarded as no aai^ritj 
on the point in question. Thus the right of a father to select in the name of aa infent 
of any age was again upheld, although again one of the tliree Judges who so held thoilght 
that view to be wrong, and another gave no opinion of his own ; so that of the four 
Judges, Sir Alfred Stephen, Mr, Justice Sargrave^ Mr, Justice Cheeke, and Mr, Jutiee 
IStueett, who were concerned in deciding these three eases, one and one onfy expreaed ' 
the opinion that an infant from the moment of its birth was capable of making a con- 
ditional purchase imdcr the ' Crown Lands Alienation Act of 1861'. Thiisi last case mi 
taken to the Privy Council, and that tribunal, as reported in 1, App. Cas., 82, agreed irith 
Mr. Justice Hargrave, and it must now be assumed in this Court that his Honor ivas 
right in this matter; although if I may venture to say so vrith the greatest respect, that 
judgment as a matter of reasoning apart from authority, would have been more ntii- 
factory if it had not been based so pointedly on a * course' or ' series of decisions acted 
upon for several years,' seeing that there had been only three such decisions — the first 
in 1869, when the point was agreed upon without argument ; the second in 1871, when 
this agreement was erroneously acquiesced in as a binding authority by Mr. Justice 
Cheeke, who, while so acquiescing, thought it to be wrong ; and the third in 1874^ when 
a majority of the Judges were influenced by the authority of the two previous cases, 
which one of them thought to be wrong, while the other offered no opinion. Theee 
three cases (the last being the one then under appeal) can hardly be called witli 
propriety a 'course' or 'series' of decisions, or be said to be decinons 'acted upon 
for several years.' Satisfaction with this judgment woidd, further, not have been 
diminished, il their Lordships had recognized the fact, that a conditional purchaser takes 
his land not by meand of a grant from the Crown, which the Crown may in its discretion 
refuse, but by his own unfettered act, by virtue of a statute which entiileshimohBoiutfij 
to a grant if certain conditions are observed by him. I may further remark that it is 
obvious, that the surmise that many titles may have depended upon the assumption of 
the power of an infant to ' free select' was of no importance, inasmuch as a late Aft, 
of which their Lordships were aware, confirmed all such titles, and rendered any stxain- 
ing of the law unnecessary to uphold them. This judgment of the Privy Council leaves 
the present question untouched, and there is no decision of this Court upon it, although 
it would seem from expressions used on some occasions, that' it has been assumed that to 
make a conditional purchase valid there must be occupation within the month. The Act 
under which these * free selections' are made is very badly drawn, and in some instances 
things instead of being required in so many words to be done, are made necessary only 
by an implication arising from expressions in which the doing of them is assumed to be 
required. In construing this, like all other Acts, it is the duty of the Court to ascertain 
as well as it can the meaning and intention of the Legislature, in order that that inten- 
tion may be carried out. A careful examination of the Act must, I think, lead to the 
conclusion that one of the conditions imposed upon a 'free selector' is, that he should 
occupy his selection within a month. Tlie 13th section authorizes any person on any 
Land Office day to tender a written application for the conditional purchase of land as 
therein mentioned. This section contains no direction in reference to the occupation, 
but in the 16th section it is enacted that if at the time of the conditional purchase the 
land ' shall not have been surveyed by the Government, temporary boundaries thereof 
shall be determined by the conditional purchaser, who shall vrithin one month after such 
time of purchase occupy the land.' There may be some difficulty in saying what a 
* temporary boundary* is, and what is meant by this power to * determine* such a boun- 
dary. Probably, looking at the presumed inability of the majority of persons likely to 
become conditional purchasers, it was thought that however able they might be to give 
a description of the lengths of the lines which they intended to form the sides of their 
selections, tliey would not be able with precision to lay down those lines upon the ground, 
and that, therefore, they ought to be allowed to mark such lines provisionally, subject to 

(«) Bepealed by the "Lands Acts Amendment Act of 1875/' 39 Tic No. 13« 
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correction when the surveyor came to ascertain and fix them. But, however that may 
l>e, the direction of the statute is plain, that the conditional purchaser is to occupy the 
land within a month. If he does not do that, it saems to me that he does not comply 
^rith one of the essential conditions on which the right to select was conceded to him. 
'Xt is true that the 13th section states that if, when he makes his selection by the written 
Application to the Land Office and pays his deposit, 'no other like application and 
cleposit for the same land be tendered at the same time, such person shall be declared 
'the conditional purchaser. ' By these words it has been contended that his purchase 
l>ecomes complete before the month, that is to say, at the moment of selection, and that 
subsequent non-comphance with the condition as to residence renders the selection liable 
to forfeiture only at the instance of the Government. But it will be observed, that he is 
to be declared at the time of his selection, not the ' purchaser, ' but the ' conditional 
purchaser, ' that is to say, a purchaser provided certain coixlitions are complied with. 
By one part of the Act he is entitled, witliout any person's leave, to take land by express- 
ing in writing to a particular officer an intention so to take it» but by another part of the 
Act he is told that if he does this he must go into occupation within a monUi. He is 
a purchaser only condUtonaUy until tliat is done, and after that is done he is still a 
purchaser only conditionally until a certain time expires and certain things are proved 
to have been done by him. These other things are set forth, not in direct terms but by 
implication, in the 18th section of the Act. At the expiration of three years he must 
pay the balance of his purchase money, and tender a declaration to the effect (inter alia) 
that the land has from the date of occupation been his bond fide residence, and the 
clause concludes thus, — ' But in default of a compliance with the requirements of this 
section, the land shall revert to her Majesty, and be Uable to be sold at auction, and the 
deposit shall be forfeited. ' It will be observed that the requirements non-compliance 
with which authorizes the Crown to decl^ire a forfeiture, are the requirements of the 
18th section. Among those requirements, that of occupation by the conditional purchaser 
within a month from the time of his selection is not included. This section, therefore, 
docs not regulate the forfeiture for the breach of that condition ; and unless it be held 
that the selection is ipso facto void on non-compliance with such condition within the 
month, there is nothing to prevent the selector making bis selection and postponing bis 
eoing into possession as long as he pleases. This never can have been intended by the 
Legislature, and is quite inconsistent with the express direction in the 16th section, that 
occupation must begin within the month. If it does not so begin, one of the most 
essential conditions of the purchase is violated, and the application and deposit go for 
nothing. To hold otherwise would be equivalent to a repeal of tliat part of the 16th 
section which requires this occupation to bo had within the month. I am, therefore, of 
opinion that my direction to the jury was correct, and that this rule should be dis- 




lir. Justice Hargrave said : " In this case a verdict has been returned for the defen* 
dant, but after a direction by bis Honor tliat the plaintiff, before she * could succeed in 
IJiis action, was bound to prove that she occupied the land within a month from the date 
of the conditional purchase thereof. * The consideration of this direction also involves 
the larger and more important questions, whether all free-selectors are in all future tres* 
pass Actions bound to prove all the other statutory requirements after a valid selection 
accepted by the Crown, and are to be open to actions of ejectment by the lessees of the 
run out of which the selection has been made ; and are, in all such actions, whether 
trespass or ejectment, bound toprovCf among other things, the primary fact that they 
'occupied' the land selected within one month from the date of the application. 
When the rule was before the Court it was also pointed out, that although the present 
point only refers to the initiative 'occupation by the selector within one month, 
under the 13th section, the decision of this Court would not only probably extend to all 
the other statutory conditions which the selector has to perform auring the first three 
Tears, such as residence and improvements, and also to all the subsequent payments of 
interest and inslatments of rent — ^which, if this direction be sound in law, the lessee 
eould compel the selector to establish by direct testimony, and that the same direction 
.would equally extend to all grantees or alienees from or under all the selection titles in 
the Colony, whether questioned in trespass by the selector or in ejectment by the sqiuitter. 
There is another point of law equally important which is closely involved with the 
present subject, viz., whether the free-selectors of the Colony, and those claiming under 
them, in lawful possession of their lands, can be thus ohaUenged in litigation by the 
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lessees without any interference from the Crown authorities. These most inqwitiiit 
questions do not appear to have been yet decided to their full extent^ except hj impii- * 
cation. I will first refer to the weU-known leading case of Mate t. Nvgemt (B, S. C. B* 
246), which luis aliixiys been confidered and acted upon throughout the Colon j as hanng 
fixed the legal position of the selector as conditional purchaser under the Idth ndiai, 
whereby he reccircs a ' Parliament ary title ' by the words of that section to an estate 
and interest in the specific portions of land selected, capable of passing by heirship and 
alienation under the Act, but alwuys being subject to thestatutoiy conditions, as vdl as 
being liable to forfeiture and rerersion to the Crown under the 18th section in de&nlt 
of the fulfilment of the conditions of the Act. The selector's title thus obtained (m the 
original application, and 'declared* to him by the 13th secticm as the 'oonditioDal 
purcliaser, has also by sub-section 12 of section 12 of the Crown Lands Occupation Act) 
the further statutory operation and Legislative effect of 'cancelling' the lessee's intereat 
quoad the specific portion of hind selected. This ' cancelling' of the lessee's interest, and 
the Farliamentaiy title acquired by the 13th section, are both clearly established kirm 
our Colony, and must not now be reversed or inteiiered with either directly or indi- 
rectly ; considered together they constitute the only protection to all selecton and 
persons claiming under them against unirersal and perpetual litigation. "Sow that the 
present direction compek this Court authoritatiyely to ^ the relatire positionB of 
squatter and selector when before a jury, either in trespass or ejectment, it Beemsto 
me that the case of Mate t. Xuffent, and the absolute 'eaneeUtUum* of the sqnatter^B 
lease by the lawful written appUcation under the iSth section accepted by the Cfotb, 
show dearly that at least until a declared forfeiture by the Crown the selector is sot 
bound to prore more tlian the written application and its acceptance, and -that it is 
for the defendant to show, if lie can, either an actual forfeiture or suck a ' defanli' or 
conditions broken as will defeat the original application. In the second place, this Tiew 
of the law seems to me most strongly supported by the Tcry carefully considered words 
of the late Chief Jiwtice (Sir AlfrcS Stephen) : * This Court has held in the three cases 
of Mate V. Nugent, 8, S. C. R., 240 (1869), Chisholm v. Macauleg, 7, S. C. B. (1860), and 
Emery t. Barclay y 8, S. C. B., 380 (1869), that performance of the conditions — ^piored 
to the satisfaction of a jury in an action of trespass or otherwise — will enable a plI^ 
cluiscr to retain the eelectod land, cten against a subsequently issued Crown grant. It 
appears to me eqiuilly to follow, that where it is in like manner shown that the selector 
has violated those conditions, or any of them the Crown it entitled to take advantage tj 
the breach, and tlic statutorv title will then fall. Now, that is exactly what has 
occoirred here. The declaration of forfeiture, if not supported by facts proved, I repeat, 
to the satisfaction of a jury, would avail nothing ; for, as we have held, the title caimot 
be taken away by the erroneous decision or act of any Crown officer whatever. The 
declaration of forfeiture, therefore, is in any case only 90 far of value, that it noUfiet 
the election (or is itself the election) of the Government to take advantage of the brnch 
committed — I say supposed to have been committed; because after all has been 
shown, the fact of foiteituro must eventually be established if disputed in a Court of 
Law. For the purpose of indicating that election, however, the Gazette notifieatioii is 
all important. Without it, no Land Agent would be authorized to receive applicationB 
for the forfeited .land, nor could any third person be assured that the Crown would 
enforce the forfeiture,* These most careful expressions by Sir Alfred Stephen pUinly 
indicate, tliat the late Cliief Justice thought that the Crown alone ' was entitled to take 
advantage of the breach of conditions,' and that until forfeiture, or at least proved 
forfeiture, no third person could take advantage of any breach of conditions — ' the Crown 
must enforce the forfeiture.' Now, although it may be strict Crown Law, that if a 
suit of intrusion be taken out as against a free-selector (or ejectment brought as in 
Queensland) by the Crown officers, and therbupon the selector put to the establishment 
of his title affirmatively, I liave yet -to learn that the selector is bound to prove, even as 
against the Crown, anything beyond the written application imdcr the ISth section and 
its lawful acceptance oy the Crown. Wliy should the selector, or grantee, have also the 
onus probandi of establishing that all the subsequent payments of interest, and instal- 
jncnts, and every other statutory detail has been complied with, even to the payment of 
the £1 per acre, for the ultimate grant of the fee simple ; and that the_grant itsdf shall 
be invalid against the Crown, and tlie Crown could oust the selector if he foils in any 

(*) Bepealed by the " Lands Acts Amendment Act of 1876," 89 Vic. No. 13. 
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of Hueli details. In my opinion, tlio onus prohawli of a brcjicb of nnv of tlieso details 
mdition would bo upon tlie Crown, as against tho accepted applicMition by the Crown 
ds AgtMit; and, consequently, tho onus would at least equally Ho ui)on the lessee, if 
11 to bo in tho plaeo of the Crown. Thirdly, theso first and second rroAOUs for my 
ent judgment, ar»0 also confinned and strengt honed by tho natural iustiec of tho 
and tho Common Law os to Crown liands. It is clear, from>all previous decisions 
II the Land Acts, that this Court, in all its decisions, eqimlly in favour of lessees or of 
?torH, has always moht scrupulously kept in view tho elementary law that the Crown, 
'rown landlord, is tho root of all subsequent rights, interests, and titles, whether in 
»e8 or heleetovs, and also in all sub-gnintees of the fec-simplo under either one or 
r ela.'^sof initiative tiths. The well-known eases of The AKornetf General v. Brown, 
dod in tliis Court in 184(5 and lSt7, The Queen v. Si/inonds, before tho New Zealand 
rt, and every other Crown Lands ease in these Colonics, and before tho Privy Council, 
n to the very rt»cent ease from Victoria, where their Lordshipf^ have confirmed Mr. 
ice Molesworth's decision as to gold jnines i*emaining in the Crown, and u\K>n tho 
ersal application of the Common Law right of tho Crown as against all aubjects, unless 
irect grant in express terms, have placed tho pn»sent. point beyond all controversy, 
iiy mind, antecedently to tho Amendment Act of 1876. And, in my ojunion, tho 
io of a run is, by tho 12th section of the Crown Lands Occupation Act, completely 
ided of his estate and interest in the land selected upon the verj' day that the selec- 
is lawfully applied for under tho 13th section ; and if the selection be forfeited' 
oquently, this must, by (Vnnmon Law, enstio oidy to the benefit of the Crown as uni- 
il Crown landlord, and the lessee nnist iu*quiro Irom the Crown some now title to tho 
in qtu\stion before he can tr(»si)a8s on the land while occupied by the selector under his 
Inal application, or s^ t up any furt her right by ejectment, at least so long asthe selector 
not beoi intiTfered with by the Crown. Fourthly, another very loading guide to tho 
iions of tliis Court upon these Acts is, that we consider it to bo our duty carefully 
luntl the real i)roperty of the Colony, and never needlessly to imperil or disturb the 
8 of free -selectors or so natters throughout tho Colony j and by encouraging astuto 
refincjl construction or words or phrases of these most important statutes, which wo 
t certainly would be doing if we were to lay down this broad rule — that the selector 
rant CO is bound anirmatively to prove all thodetails'of the free selection, though long 
r all possible evidence may have been lost. Tho principle was clearly before tho 
y Cotnu'il in tho first of the Joachim v. O'Shanassjf eases, and also beiore tho late 
•f Justice in this Court in Drink watvr \. Arthur. And it needs no argument to 
r, that unless we strictly adhere to this principle, this Court would soon cease to 
inister Law and lC(piity with advantage to the community, and would become a great 
lie mischief, for no man's title would bo safe against oppressive litigation. Fifthly 
lastly, Mr. Stephen very fowibly argued, What, can be a greater grievance than to 
v a lessee to come in at any time, no matter how long after selection, and compel 
selector, or his subsequent alienee or gnintce, to prove by afilnnative evidence that 
Irst selector, many years ago, ' occu}>ied' the land within tho first mouth afU>r the 
of the application, and this, too, aft(»r long acquiescence by the Crown as Crown 
loixl to lK)th parties, when the pclection 1ms been improved by large expenditures, 
(ho Crown has also all along received the annual interest or deferred payments and 
ubspqucnt histalments, or even issued the grant itself to the selector. It seems to 
however, that the strictest const nu'tion of the 12th section of the Crown Lands 
ipation Act, tho declaration tliat the 'selection* or * application* shall * cancel* bo 
h of tho lease as is included in the ai)plication, requires this Court now to maintahi 
the lessee is a mere stranf/er; aiul that all the titles of the Colony ore not hence- 
li to be at the men'y of mere strangers as trespassers, and for all time to come. It 
m to me that this can only 1h> done, with justice to both parties, and throwing tho 
probandi upon the lessee and not ui)on the select or. This ju(lgment woiUd scarcely 
DUiplcte miless 1 inferred to the lOlh section of the * Crown Lands Alienation Act 
•ndment Act of 1875,' though inapplicable to the present case. That section enacts 
*Any land which shall have reverted to her Majesty, or have become forfeited 
*r the "Crown Lands Alienation Act of 18G1" or this Act, shall thereupon, if the 
3 be within an area under Iwiso or promise of lease, return (together with any land 
under pre-em])tivo lease in conncH'tion with such first-mentioned land) to the 
m entitled to such area by virtue of such lea5o or immiisoof lease at the time of 
reverting or forfeiture, subject nevertheless to sale as by the said Act provided*, 
observable that tho Legislature is here very careful to use only words of future 
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18. At the expiration of three jcktb from the date of conditional purchase of any 
Eueh land a« afon*Miid, or vithin three months thereafter, the balance of the purchase 
money sliall be t^'ndeird at the office of the Colonial Treasurer, together iKith a declaa* 
tion by the conditional purchaser, or his alienee or other person, in the opinion of the 
3f inif^ r, competent in that behalf under the Act ninth Victoria^ number nine, to the 
effect that improTcments, as hereinbefore defined, hare been made upon such hod, 
Fpceifving the nature, extent, and ralue of such improrement^, and that such land has 
been from the date of occupation the &<mi^ /<fe resident, cither continuously of the 

operation, as ' ^hall hare rervrtcd,' ' shall return,* &c. This new enactment has odj 
once come under our consideration as jet, riz., in the case of Dines t. OordoUf as to the 
retrospect iTO operation of the 14th section, under which the Minister for Lands had 
issued to the defendant, but after the action had commenced, in fact the day before the 
trial, a certificate of description, but wliich Mr. Justice Faucett refused to admit in 
cridenoe, in which refusal the Chief Justice and myself concurred, as not admianhle as 
between the parties to that action. In deliyering judgment the Chief Justice took a 
wider riew than Mr. Justice Faucett or myself thouglit necessaij for the decision of 
the mere point of admissibility of the certificate, and citing many important decisions 
of the Englisli Courts as to the construction of statutes, such as Fowler t. CkaUerin 
(6, JBiMff, 258), 1/boa t. Darden (2, Exck,, 22), Pettambendeue r. TkackeooneUm 
(7, Moore* t P. C, 239), and Lord Coke's maxim, * Kova eowttUmiio futuru forma 
imponere debet tiom pr<Bterith* And under the authority of this construction 
of the 14th section, and especially of the authorities cited, by the Chief JosHco, 
applied to the 19th section of the same Act, it is perfectly dear, to my mind, 
that tlic 19th section can liare no retrospectire eflect upon the prcs^it case. 
I am not, however, disposed to push the authority of Dimeg t. Gordon, as a decision, 
to its full extent, because tlie 14th section only was before the Court ; but it is of 
great importance, as showing tliat the 19th and all other sections of this new enact- 
ment must not be extended beyond subsequent selections to the date of the Act. And 
it would be against natural justice that selections before that date should be dnim 
within its terms. As regards the conTcnience, or rather public policy in the present 
matter, I apprelicnd that there cannot be a moment's doubt, that it is the Crown alonr, 
tliat is the GoTcmor and ExecutiTe Council in each case, on public grounds alone, undiT 
the suggestion of a ' ResponHble Minister,' that can so modify and enforce the hod 
fide performnnee of all the statutory conditions taken together, both as to time, place, 
and degree as against each selector cs a Crown tenant, acconiing to the real equitable mien* 
tion of the Crown and selector ; and I cannot impart to any decision which would thus 
cancel and destroy rast areas of the real property titles of the Colony, under the Crown 
Lands Occupation Act as well as the Alienation Act, in respect of sdch wrelelied objec- 
tions as that the tent of the plaintiff was, through a mistake, a few feet outside the exact 
boundiiries as originally described in the application, or that her sleeping on the land did 
not take place till a few moments after noon on the last day of the month subsequent to 
the application. In my opinion, assuming the plaint ifTs original application to be legally 
valid per «e, there was not the slightest onue probandi on h«r, as the plaintiff in an action 
of trespass, to prove anything further than the accepted application, in strictness of law, 
and tliat the onus lay upon the defendant to prove «»0]t-occupation by the plaintiff or 
breach of any other condition. As some discussion took j^ce at the argument as to the 
legal meaning of the word 'occupy,' I must state that, in my opinion, the English 
authorities upon all cases of 'occupation' of various kinds, as for obtaining votes, rates, 
&c., all show that the legal meaning of the word is exactly in accordance with its deriva- 
tion, viz., from *6b* and *eapio* that is, 'to take for a purpose' ; such purpose mu^t 
vary according to all the infinite variety of ' taking' lanid. In the present case, I think 
that the occupation was quite complete in law when the plaintiff took the land for the 
purposes of the Act, when paying her deposit under the 18th section to the Crown Lands 
Agent, and his acceptance thereof, if she went on to the land itself, even for a single 
hour, under the authority of the application accepted, and for the purpose iA the Crown 
Lands Alienation Act as entitled on the accepted application ; and sleeping or other 
evidence are not required by law. What is the 'residence' required for tlireo years 
after ' occupation' within the first month is a totally different question, which does not 
arise upon the present rule. Although all the selectors who have hitherto entered into 
evidence or litigation in this country have hitherto ex ohmndanii cau(fla, gone on to prove 
' occupation' and fulfilment of the conditions, that practice cannot help us on the present 
rule, because it has been granted expressly for this Court to decide what is to be the 
future practice according to strict law and the existing authorities ; and our present de- 
cision must fix for all future time that selectors, and those claiming under them, must go 
beyond their written applications, and establish by evidence some 'occtrpa/iois*, — that 
the mere production of the valid application, and payment of deposit accepted by the 
Land A^ent, is not sufficient primA facie evidence of title in a selector to maintain trespass. 
As I thmk that the «ioiM)ccupation within the month, or the breaches of any of the con- 
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riginal purcliaser, or of some alienee, or saccesBiye alienee, of hifl whole estate and 
Qterest therein, and that no such alienation has been made by any holder thereof until 
Pfcer the bond fide residence thereon of such holder for one whole year at the least : 
nd upon the Ministef* being satisfied by such declaration * and tho oortifiooto of tho 
<aiid Agent for tho diotnot or othor propor offioor of the facts aforesaid, the 
blonial Treasurer shall receiye and acknowledge the remaining purchase money, and a 
nuit of the fee simple, but with reservation of any minerals which the land may contain, 
loll be made to the then rightfid owner : Provided that should such land have been 

itions, was more properly to have been reqmred from the defendant, as against the 
[aintiflTs legal title, after long reflection upon the authorities from Mate t. Nugent to 
^e present date, and upon the general justice of this case, I regret that I cannot concur 
^fch tho direction of the Chief Justice to the jury, that the plainti£f'8 application, as 
ccepfccd by the Croirn, was insufficient for a pritnd facie tit&. For these reasons I 
tiink there should be a new trial, as the direction as to the onva probandi must have 
*rnadrced the plaintiff upon the evidence. 

Sir William Manning said : *' As in William Joachim's case, this action was for tres- 
<^83es by the defendant on land claimed by the plaintiff as her conditional, purchase 
^der the ' Crown Lands AUenation Act of 1861,' and which had previously been in the 
sfendant's occupation as part of his leased run under the Occupation Act of the same 
'ur. Tho same questions arose as in W. Joachim's case, except that this plaintiff's 
'eeription of her land was not made the subject of any objection ; and, as in that case, 
e learned Chief Justice ruled in favour of the defendant, that the plaintiff was bound 
occupy her land by way of residence within a month after purchase, and that failure 
that respect annulled the purchase and defeated the plaintiff^ e right of action against 
is defendant. On the question of fact, whether the plaintiff had so occupied, his 
onor left the issue very distinctly to the jury, and gave them the advantage of a careful 
amination of the evidence. The jury, however, came to a contrary conclusion from 
at arrived at in William Joachim's case ; and being of opinion that the plaintiff had 
»t been in residence within the month, they gave the defendant a general verdict. In 
e following term we were asked for a rule to show cause why the verdict should not be 
t aside and a new trial granted, on various grounds ; and a rule was granted on tho 
igle question of misdirection as to occupation. Upon showing cause, the defendant's 
unsel, however, not only argued in favour of the ruling, but also fell back upon an 
dependent point, to the effect that the verdict was right on the ground that posee^aion 
%9 necessary at common law for the maintenance of an action of trespass, and that tlie 
aintiff had wholly failed to show possession in any viray prior to the alleged acts of 
espass. 1. Upon the question as to occupation under section 16, the defendant con- 
ndcd, that as between parties in the relative positions of the plaintiff and himself, the 
>ligation to occupy within the month was imperative ; and that such occupation must 
) by way of residence, and must also be precisely within the month ana within the 
>undari€s as described in the application and identified on the ground. Failing such 
Msupation, he contended to the effect that the purchase must fall to the ground so 
)sof utely and irremediably as to leave tho prior pastoral lessee in the same position as if 
3 purchase whatever had oeen made. Either the purchase was supposed to be inchoate 
ily until occupation liad taken place, and to become a nuUity on failure to reside within 
10 month, or in some other way such failure was to have a retroactive effect 
> as to extinguish the purchase ah initio, Tho contention comes to this, that 
pon a purchase duly, made and declared, and deposit paid and accepted, under 
)ction 13 of the Act, the purchaser is not onlv to bo subject to the expressed 
auditions set forth in section 18, and to forfeiture to tbs Crown as therein 
rovided in tho event of non-performance of those conditions to the satisfaction 
f the Minister for Lands, but is also to be subject, under some legal implication, 
} a total lapse of his purchase into the hands of the prior pastoral lessee, in case he 
liall fail to commence residence (although perhaps otherwise in occupation) until a day 
fter the month — or in case a residence commenced within the time, and bond fide 
itended to be on the land should prove to have been, at however trifling a distance, 
iitside the boundaries as ultimately ascertained. And it went to this extent) that by 
3a8on of the supposed void foundation of title, the purchase could not in such events 
e set up by any concession, waiver, or act of the Crown, nor by the purchaser's 
ibsequent performance of the conditions named in section 18. And, as in William 
cSichim's case, the contention would seem necessarily to involve the invalidity of a 
rant subsequently issued to the selector upon full payment of his balance on the 
round that the issue of such grant would bo without any legfvl foundation of purchase, 
teverting to the view expressed by me in that case, as to the poUcy of the Land Acts 
IS being based on broad State views for the general benefit o :ithe country, rather than 
pon any desire to give special privileges to individuals which incidentally arise out of 

(») Bepealed by the " Lands Acts Amendment Act of 1876," 89 Vic. No. 18. 
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occupied and improred as aforesaid, and should interest at tlie rate of fire per centum 
per annum on the balance of the purchase money be paid within the said tluroe months 
to the Colonial Treasurer, the payment of such balance may be deferred to a peFiod 
-vritliin three months after the first day of January then next ensuing, and maj be. so 
deferred from year to year by payment of such interest during the first quarter of each 
year : But on default of a compliance with the requirements qi tliis section the knd 
shall rcrert to Her Majesty, and be liable to be sold at auction, and the deposit shall be 
forfeited. (») [Far this note, see p. 224.] 

that policy) and the princmles for their interpretation, I do not hesitate to reject th« 
defendant's proposition. The curious parenthetic form in which the only direcfcioD io 
'occupy' appears, amongst other matters, in section 16, and the comparatire unk* 
portance of the matter enjoined, would alone indicate the improbability of the Legis- 
lature's harine intended to assign to a failure in compliance with this requirement the 
fatal effect clamied for it. But it is still more to the point, to note the absence from 
this clause of any expressed condition of forfeiture; and to mark its contrast in this 
respect with section 18^ As a rule, no forfeiture or lapse will arise out of a brescli of 
obhgation unless it be distinctly declared ; and this rule may be regarded as absolute 
where a forfeiture is expressly imposed in respect of one matter, and omitted as to 
another. In fact, we must, in such a case, assume that the Legislature as deliberately 
omitted the penalty in the one instance as it expressed it in the other. Tet, in tiie fiice 
of these considerations, the argument here is, that the Court ought to annex by implieation 
a penalty as serious, and, as I think, even worse, for the most literal and unintentional 
breach of section 16, as the statute has imposed by express words for enforcing the &r 
more substantial requirements of section 18 in case of the Minister's dissalasfiiction. 
We need not, however, confine ourselves exclusively to these considerations. We must 
also go back to section 13, under which the plaintiff was, after due application and pay- 
ment, declared the conditional purchaser ; and then look to the enactment in section 12 
(par. 12) of the ' Crown Lands Occupation Act of 1861,* where it is enacted tiiat 
'tlie sale conditional or otherwise of any portion of land underlease shall cancel so 
much of the lease as relates to the land so sold.' From these enactments, in conjimc- 
tion, I deduce th^t the sale to the plaintiff (being in all respects originally regular) vas 
complete as a 'conditional sale' on its declaration as such, and that the defeodant's 
pastoral lease was thereupon pro tanto cancelled ; and I think that whatever con- 
sequences might or might not follow, in relation to the Crown, from any faHare by the 
plaintiff to conform to the provision in section 16, — for an act of subsequent performance, 
^such failure cannot give to this defendant a right to question the purchase. The 
direction to occupy within the month, followed as it is by the condition in section 18 
for residence during the residue of three years from the date of occupation, is of itself 
a matter of obviously little moment, except as fixing a date from which the conditum af 
residence is to start. In that connection ib is important ; and I could understand a 
question whether the failure to occupy within the month might not be regarded in 
strictness as involving a breach of the condition of section 18. But then the result 
would be a forfeiture or reverter to the Crown in case the Minister should not be 
satisfied, and not a reinstatement of the pastoral lessee. Or, perhaps it might be con- 
tended that such failure constituted an abandonment ; but that would imply the existence 
of a previously acquired estate under the purchase, and a concurrent cancellation of the 
defendant's lease pro tanto. In either of these cases the purchaser would be in the 
hands of the Crown, which might not think it necessaiy in the interests of the public 
rigorously to assert the letter of its rights, if satisfied that the requirements of tne law 
and the policy of the Act had been substantially observed and carried out. It must, 
however, be remembered, that I am speaking of matters arising under the Act of 1861) 
and not under the Amending Act of 1875, which introduces, in section 19, the principle 
of a return of forfeited lands, or lands which may have reverted to the Crown, under the 
Act of 1861, to the pastoral lessee. When any question shall arise under that enactment, 
it will become necessary to consider how far the previous action of the Crown may be 
necessary for the establishment of the forfeiture or reverter under wliich the pastoral lessee 
will become re-entitled. II. On the question whether actual nesidence, as distinguished 
from other modes of occupation, is essential under section 16, 1 expressed during the 
argument an impression in the negative, and that impression is on further considera- 
tion confirmed. It is certain that the words of that section do not of themselves restrict 
the selector to that form of occupation ; for the words * shall occupy' may unquestionably 
be satisfied in a variety of ways without residence. But it was Isaid, that inasmuch as the 
occupation is to bo followed up under section 18 by residence from its date, it must be 
inferred that like residence was contemplated by section 16 also. I cannot assent to this in 
the aspect in which the proposition is presented. The Legislature has thought fit to use in 
the two clauses words which have not the same ordinary signification ; and in the latter 
clause it has even put the words 'occupation* and 'residence* into immediate juxta- 
position and contrast. Hence it appears to me, that according to one of the commoBest 
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19. Crown Lands may be conditionally selected for the purpose of mining under PnwhMei und 
section thirteen of tliis Act, except that in such case the price shall be forty shillings ditiOT* *****' 
per acre, and except that in such case instead of the conditions applicable to other cases, 
in regard to the declaration and certificate required, a declaration shall be required only 
of the fact that not less than an average sum of two poimds per acre has been expended 
in mining operations other than gold-mining on the land : And upon such conditions 
being satisfied as hereby altered, and on payment of the balance of purchase money, 
a grant in fee simple shall be made without reserration of minerals other than gold, 

rules for the interpretation of statutes, we are bound to assume that the Legislature 
intentionally used a dircrsity of language in order to express the diversity of meaAng 
"Which the language primarily conveys. It may indeed appear at first sight somewhat 
trifling to press a distinction between these words ; inasmuch as the occupation under 
section 16 mav be limited to one day only, and the long residence under section 18 must 
immediately follow. And indeed the distinction would be of no practical importance if 
this occupation were to be regarded merely as the starting potnt of the condition qf 
residence under the latter section, and as being involved in the same conseauences of 
forfeiture to the Crown and to the Crown only. But the argument of counsel, and the 
view taken by the learned Judge at the trial, as to the difttinotive results of a failure 
to comply with section 16 and 18 respeotivelv, were such as to make it necessaty to 
read the words of each clause strictly according to their own proper significations. If 
non-occupation within the month is to cause an absolute and irremediable lapse in 
favour of a hostile claimant, and non-rotidence (to the satisfaction of the Minister) 
during the residue of three years is 'to create a forfeiture to the Crown which may not 
be harshly asserted, there are both le^ and practical reasons for not confounding our 
interpretations of the enactments. III. Under the view I have thus expressed, as to 
the ruling at the trial, it would have been incumbent on mo to give my voice in favour 
of a new trial, were I not satisfied that the defendant's cross argument is right 
Upon the Common Law point. There can be no doubt as to the necessity for legal 
^poeeeseion* in order to maintain trespass, and I think it clear also that in this case 
there was no evidence of possession by the plaintifiP before the date of the acts of tres- 
pass complained of. I have indeed felt some diflSculty as to whether it would not, 
nevertheless, be our duty to send the case for a new trial, lest this absence of eridence 
might have been occasioned by the direction to consider residence only. Certainly, the 
jury's finding of non-residence on the land within the month might be consistent with 
the fact of possession having been obtained in other ways and at some other time before 
the trespasses. But the plaintiff appears to have so completely exhausted all the evidence 
she had to give, as to leave no room for surmising that possession may have been taken 
in any other way, or at any other time, than as actually shown in the attempt te estab* 
lish residence. There is, therefore, no ground for thinking either that the jury might 
have come to a different conclusion if their attention had been directed to the issue of 
'possession' before trespass, or that the plaintiff could have advanced or could now 
produce any other evidence to prove such possession. Nor are the general features of 
this case such as to favour the granting of a new trial. The plaintiff was a mere instru- 
ment in the hands of her father, who was attempting by the use of her name and the 
names of seven others of his children to secure a large area of land within the defen* 
daiit's run, and who, in carrying out that attempt, sought to comply with the letter of 
the law by a minimum of occupation. The father put his children in divisions to sleep 
in huts or tents erected at their supposed mutual comer pins ; and, in attempting this 
narrow compliance, it might be expected that some of the children would turn out to 
be in wrong places, as found out by the jury to have been the case with* this plaintiff) 
and I think, further, that this economy of occupation in the form selected for this pur- 
pose, renders it probable that nothing further was done which could be fairly construed 
into possession within the boundaries. To the considerations now stated for refusine a 
new trial, I may add the concluding reasons which I gave for not disturbing the verdict 
in the case of William Joachim v. O* Shanaesy^ and this further one of the same charac- 
ter, namely, that I tliink it would under the circumstances be dangerous and imfair 
to the defendant to send the case back for re-trial upon the question of possessioui 
because it is a point which would give opportunities for such eviaence of acts of posses- 
sion as the defendant might have no opportunity of controverting if untrue. I am 
compelled to say that there were features in the plaintiff's evidence which prevent me 
from feeling entire confidence in the witnesses. 

(**) , p. 207. The land purchased by any conditional purchaser under the " Crown Lands 
Alienation Act of 1861," is the land indicated by the written description contained in 
the application accepted by the Land Agent. The temporary boundaries taken up on the 
land are not ultimately binding on either the Crown or the conditional purchaser ; but 
the Crown, without tne purchaser's consent, may modifv the boundaries, that is, vary 
tjbiem in some small degree, but not entirely change the site. The approval of the 
Minitter is in the nature of a judicial act, and, thereforei a modification of boundaries 
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and the Mine shall he made on satialactaon of anch conditions and payment of such 
balance, notwithstanding the period of three years required in other cases shall not 
Iiare expired : And a grant may be made in like manner of any pcnrtion (not being less 
than forty acres) of a larger portion originally selected for purchase, upon a declaratioQ 
showing an expenditure in su^ mining operations as aforesaid of an average sum of not 
less thiui five pounds per acre on the land so to be granted : And in that case the pm** 
chase of the remainder of the land selected shall be rescinded, and any deposit paid 
thereon apf^ied in or towards satisfying the balance of purchase money of the land 

once so approred of cannot be reriewed. Erery free selection must, in shape and 
dirtction of boundaries, be what the statute prescribes, and if not it ivill not 
be within the protection of the statute ; but if it be made correct by approred 
adjustment, it will then be protected. As on the one hand, a grant cannot be impeached 
by showing that the BCinister ought not to hare been satisfied on the question of 
occupation and improrement ; to on the other hand, his not being satisfied on these 
points, and therefore refusing to authorize the issue oi a grant, will not defeat the con- 
ditional purchaser's Parliamentary title, by due selection and purchase in the mode 
prescribed, followed by occupation and improTcment, if all these points he established 
to the satisfaction of a jury. The Court were agreed in the opinion that a selection 
might be made by a person under twenty-one years of age, and by a father in the name 
of his son. Hai^grave, J., who was of opinion that the nile ought to have been refused, 
said that if a man complied with the conditions of the Act, his title to his selection was 
not affected by the absence of the approral of the Minister. Emery y. BanUu/, 8, 
8. C. E., 374. 

Where a description was in the following words — ''County of Durham, parish of 
Underbank, 120 acres adjoining the southern boimdary fine of the TiUage reserre at 
Underbank," the Court by majonty held that the description was insufficient, and was 
too Tague and uncertain to be valid. Deards y. Cornell, 8, M. H,, June 5, 1876. 

The statutory title of a conditional purchaser (free-selector) cannot be legally 
transferred so as to sustain ejectment by the transferree without a oonyeyanoe. 
FaUon y. Moore, 11, S. C. B., 314. 

In 1867, B. conditionally purchased 40 acres of land, and in August, 1868, haying 
been then more than twelye months in possession of his selection, and entitled under the 
" Crown Lands Alienation Act of 1861" to alienate it, mortgaged the property to J. F. 
There wei^ two further-charges endorsed on the mortgage, the latter of which was 
dated in February, 1869. The property was also transferred in the Lands Office to J.F. 
and stood in ms name. In January, 1870, B. mortgaged the property to K., 
subject to other incumbrances. In April, 1871, J. F. died ; and G-. F. his executor 
and deyisee in trust, in Noyember, 1872 (the time for the final payment haying expired 
on 1st January of that year), filed his bill against M. praying that his testators securi- 
ties might haye priority, and for an account and payment or foreclosure. After the 
commencement of the suit, the plaintiff became aware that S. the brother-in-law of B. 
claimed the land, as haying purchased it from B. for yaluable consideration, without 
notice of J. F's securities — the conyeyance being executed in Noyember, 1869, and the 
bill was amended by making S. a defendant. M. did noi contest the plaintiff's right of 
priority, and the contest was now between him and S. It appeared that the conyey- 
ance to S. was on the yerbal condition that B. should be allowed to re-purchase, on 
paying back to S. the money ftdyanced by him. S's case was supported entirely by the 
eyidence of B. which was, that after he had giyen the securities to J. F., it was arranged 
between J. F. and himself that the land should be re-transferred in the Lands Office 
books to him, partly to preyent a forfeiture by reason of the non-occupation of 
it by J. F., and partly to enable him (B.) to borrow money from other persons. 
B. haying, but without any written consent of J. F., procured the re-transfer of 
the land to his own name, executed the conyeyance to S., neither the security of J. F. 
nor the conyeyance to S. was registered -at the conmiencement of the suit ; but 
afterwards botn were registered — the registration of the former being prior in date. 
It appeared also from B's eyidence (and no other), that -the receipt of the Crown 
Lands Agent for the deposit on his conditional purchase yras handed oyer to him 
by J. F., when he gaye him the original security, and that J. F. handed it back 
to him before he ootained the re-transfer to himself in the Lands Office books, 
and executed the conyeyance to S. The Primary Judge dismissed the bill with costs. 
On appeal, decree reyersed ^Hargraye, J, dissentiente), and — HeM, that S. would not he 
entitled to priority by J. F's giying back the deposit receipt to B., unless it was done 
fraudulently, or under circumstances denoting gross negligence, eyen if the deposit 
receipt were to be considered a title deed or document showing a right in the holder of 
it to sell or encumber the land. . Per Martin, C.J. — The deposit receipt yyas not a x>&pejr 
the possession of which gaye any apparent title to conyey ; the only title prior to the 
issue of a grant, in a case of conditional purchase under the Crown Lands Act of 1861, 
being the entry by the Land Agent in his book of the original selection, and the report 
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granted: FrOTided further that if the Minister shall he dissatisfied with any such 
declaration as aforesaid, he maj cause the fact of the expenditure required to authorize 
a grant to he referred to arbitration under this Act, and the issue of a grant shall in 
. that case be dependent on the award thereon. 

20. (*) Crown Landsl conditionally purchased under sections thirltecn and fourteen of Sale by aluctio 
this Act, and proved to the satisfaction of the Governor and Exec utive Council to have SlJIjlfbvtSeci 
been abandoned b j the purchaser thereof or his legal ah^nee bef o re the expiration of tors. | 
three years from the date of purchase, shall be deohi^ed forfeited by notice in the Oovem* 
vnent Gazette, and mfay then be sold at auction. 

■ ■ ■ » 

transmitted to the proper officer of the Gt>vemment under the 15th section of the Act. 
Per Faucett, J. — A deposit receipt as evidence of title is utterly worthless after the 
expiration of twelve months from its date. Per Hargrave, J. — In cases like this, Courts 
of Equity consider, not whether the document parted with is valid, as between the 
mortgagor and third parties, nor whether it has been registered or not, but only — 
first, whether it relates to or includes the property in dispute ; secondly, whether it 
is in any sense produced by the mortgagor as an evidence of his present oi^nership in 
such property ; thirdly, whether it was used in any way by the mortgagor to obtain 
advances from the second mortgagee ; and fourthly, whether such user was made, and 
such second loan obtained, either by the express oirection or with the consent of the 
first mortgagee, or through his wilful neghgence or default in not obtaining or not 
retaining such document so as to prevent its being so used. Flood v. Moncuh and 
others, 12, S. C. R., Eq. Co. 

(**•), p. 207. The plaintiffs application for a conditional purchase described one of the 
boundaries as a line running north-easterly. On the trial oian action brought against the 
defendant, the lessee of a run, for trespass to the plaintifi's conditional purchase, the 
Chief Justice directed the jury, that inasmuch as there was no " frontage" to the plain- 
tiff's land, a north-easterly line was one which the Act did not allow, and that bis appli- 
cation was therefore void ; and directed a verdict for the defendant. The jury found a 
Tcrdict for the plaintiff. Seld (per Hargrove, J., and Sir W. Manning, J., disseniienfe 
Sir J. Martin, C.J.), that the direction was wrong, and that the verdict was not against 
the evidence. W, Joachim v. O'Shanassy, Knox's Term Reports : First Term, 1876, 
p. 98. The following are the judgments of their Honors, as reported in 8,M.H. : — 

U he Chief Justice said : '* This was an action of trespass to land brought by the 
plaintiff — an infant — by his next friend, William Joachim, his father. The land in 
question had formed portion of the defendant's squatting run. On the 19th February, 
1873, William Joachim the elder, professing to act as the plaintiff's agent, delivered to 
the Qrowa Lands Agent at Moama, in accordance with the terms of the ISth section of 
the ' Crown Lands Alienation Act of 1861,' a written application for the conditional 
purchase of 820 acres of [land, which he described as follows: 'County of Cadell, 
parish of Moama, 820 acres, commencing at the north-east angle of the 'block apphed 
for by George Joachim, thence north-easterly along the reserve for railway line 60 cnains, 
thence west about 60 chains 60 links, thence south about 67 chains, and thence east 
along the northern boundary of the block applied for about 47 chains, to the commen- 
cing point.' On the same day on which William Joachim the elder deUvered this 
written application to the Crown Lands Agent, he delivered in several more in the names 
of other children of his, and amongst them two in the names of his sons — Henry Bristow, 
and G-eorge. The south-eastern comer of Henry Bristow's selection was the starting 
point, by reference to which the commencing points of all the others were to be ascer- 
tained, and on which their position depended. The description of that lot was as 
follows : ' County of Cadell, parish of Moira or imnamed, 820 acres, commencing at a 
point opposite and west of the south-west angle of allotment 68, parish of Moira, and 
only divided therefrom by the reserve for railway line ; thence north-easterly along the 
resefve for said railway line 60 chains ; thence west about 60 chains 60 links ; thence 
south about 67 chains ; and thence east about 47 chains, to the point of commencement.' 
The south-west angle of allotment 68, mentioned in this description, was a fixed and 
easily ascertained point ; and the reserve for the railway line was also fixed. It follows, 
therefore, that the north-western comOT as woll as the western boundary hue of the land 
applied for in the name of Henry Bristow Joachim could be easily ascertained. The 
description of the land applied for in the name of G«orge Joachim yras in these terms : 
' County of Cadell, parisn of Moama, 820 acres, commencing at the south-west angle of 
block applied for by Henry Bristow Joachim, thence north about 67 chains, thence west 
about 66 chains, thence south about 67 chains, and thence east about 67 chains, to tho 

S>int of commencement.' Comparing these two descriptions of G^rge and Henry 
ristow, it will seem that the eastern lK)undary of the former and the western boundary 
of the latter are one and the same Une, and that the north-eastern comer of George • 
land is the north-western comer of Henry Bristow's. Henry Bristow's north-eastern 

(•) Repealed by the " Lands Acts Amendment Act of 1876," 89 Vic. No. 13. 
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Additional wlee- 21. Conditional pnrchasen of portiooB of Crown Lands under sections thirteen and 

tionof AdJoiDing fourteen of this Act, not exceeding two hundred and eighty acres, or th^ legal ali^ees, 

'^"^ may make additional selection of lands adjoining to the first selection or to eadi other, 

but not otherwise, and not exceeding in the whole three himdred and twenty acres, and. 

subject to all the conditions applicable to the original purchase except residence :. Fro* 

Tided that in the measurement of such additional selection of lands the frontage shall 

not exceed the extent which would be allowed to an original selection of three hundred 

PtOTitOi ^''^'^ twenty acres : Provided also that nothing herein contained shall prerent the sale of 

the adjoining lands to any other person before such further conditional purchase shall 

have been made. 

<x>mer is, as we hare seen, 60 chains 50 links to the westward of the railway reaerfe. It 
follows, therefore, that this ia the distance of George Joachim's north-eastern anele 
from that reserve. This angle being the commencing point of William Joachim the 
plaintiff's description, it is apparent that the first line which he describes aa starting 
from that point, namely, the line * north-easterly eUonff the reserve for railway line 60 
chains,' is an impossible line, because the conmiencement of it is 60 chains 50 links to 
westward of that line, and it therefore cannot be drawn alon^ it. I {K)inted cot this 
evident mistake in the description to the jury, and told them that they inigfat regard that 
eastern boundary of the plaintiff's selection as^a line running north-easteriy, and reject 
that portion of the description which referred to the railway line. No question turns 
upon that direction now. I, however, further told the jury that inasmuch as there iras 
no ' frontage' to the plaintiff's land^ a north-easterly line was one which the Ad did not 
allow, and that his application was therefore void ; and that, consequently, aa his ease 
depended entirely upon the validity of his conditional purchase, the vertUet ought to 
be for the defendant. To aave expense to the parties, I asked the jury to find apwially, 
as a matter of &ict, whether before the expiration of the 20th March — the last day of 
the month from the time of lodging the written application with the Crown lands 
Agent — the plaintiff had occupied any part of the land applied for by him. I further 
told them that the plaintiff's right to go upon the land and turn the defendant oat of 
it, depended upon a valid selection by him, followed up by actual occupation within the 
month. They found, contrary to my direction, a verdict for the plaintiff ; and ther 
further found specially that the plaintiff's tent vras, before the expiration of the 20u 
March, 1873,^ pitched to the west of a line running north-easteriy from the north-eaat 
comer of George Joachim's land, and also to the west of a line drawn due north from 
that comer. A new trial is now moved for on the following grounds : — 1. That the 
plaintiff's conditional purchase was invalid for non-compliance with the * Crown Lands 
Alienation Act of 1861,' for that the eastern boundary line not being a frontage ttos 
described in the written application as a line running north-easteriy. 2. That it ms 
invalid because the land, being land without a frontage, was not described aa a square 
with boundaries directed to the cardinal points of the compass. 3. That it was invalid, 
inasmuch as tl!e written application was unintelligible and void for uncertainty. 4 That 
the verdict was against evidence. 5. That it was contrary to the direction of the 
Judge. I think, though with some hesitation, that the third ground cannot be sustained, 
because it appears to me now, as it appeared to me at the trial, that it was right to reject the 
words ' along the reserve for railway line,' and so render the description intelligible by 
making the north-easterly line parallel to the railway line, which I am disposed to think 
might properly be done. The first, second, and fifth grounds may be taken together. The 
determination of these grounds depends upon the construction of the 17 th section of 
the ' CVown Lands Act of 1861,' which is as follows : * Crown Lands conditionally pa^ 
chased under this Act shall, if measured by the authority of the Gk>vemment previoudy 
to such purchase, be taken in portions as measured, if not exceeding three hundred and 
twenty acres ; and if immeasured, and having a frontage to any river, creek, road, or in* 
tended road, shall, if within the first-class settled districts, have a depth of net less than 
twenty chains, and otherwise shall have a depth of not less than sixty chains, and shall 
have their boundaries, other than the frontages, directed to the cardinal points by com* 
puss ; and, \f having nof^r<»Uage9 a* aforesaid, shaU be measured in square hloehs and mUl 
boundaries directed to such cardinal points. Provided that should it seem to the Minister 
to be expedient, the boundaries of portions having frontages may be made approximatdy 
at right-angles with the frontage, and otherwise modified, and necessary roadways ana 
water reserves excluded from such measurement.' The word 'frontage' is defined in 
the interpretation clause, to mean ' frontage to any road, river, stream, or watercourse, 
which, according to the practice of the Survey Department, ought to form a boundary 
between different sections or lots of land.' In the present case, the eastern boundary 
line of the plaintiff's selection had no frontage to any * road, river, stream, or wate^ 
course' whatever, and there was no evidence that the 'Minister' had authorized that 
line to be 'made approximately at right angles' to any other line, or to be 'otherwise 
modified' in any way whatever. The question therefore is, if the plain directions of this 
section are disobeyed in the matter of the shape of the land and the direction of the 
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22. Holders in foe simple of lands granted by the Crown in areas not exceeding two ii******|y^'*' 
hundred and eighty acres, who may reside on such lands, may make conditional pur- tJI^Sdag Itnd 
chases adjoining such lands the areas of which shall not with that of the lands held in alrMdy granli 
£eo simple exceed three hundred and twenty acres, and which shall not be subject to the 
condition of residence applicable to conditional puroliases in other oases : Provided that 
nothing herein containea shall prevent the sale of the adjoining lands to any other per- 
son before such further conditional purchase shall have been imule. 

boundaries, is the conditional purchaae by tbo plaintiff nevertheless valid P I am clearly 
of opinion that it is not. By the 2nd section of the Act it is enacted that, * Any Crown 
lands may lawfully be granted in fee-simple, or dedicated to any public purpose, under 
and subject to the provisions of this Act, hut not othertoUe* There is no power left to 
the Crown or to its representative to grant land to any one, except under the provisions 
of this enactment, none of which provisions has the Crown or its representative any 
authority to disregard. The ri^ht to make a ' conditional purchase ' without anybody's 
consent, and regardless of anybody's discretion, is conceded by this Act for the first time 
to all the Queen's subjects ; but the Legislature, when makins such concession, directed 
that the right should bo exorcised in a particular manner. The Legislature said to the 
person about to make a conditional purchase : — * You may within certain limits take 
any Crown Lands, even though under lease for pastoral purposes (as provided by section 
18 of the " Crown Lands Alienation Act of 18G1 ), but in doing so you must obey certain 
directions.' While the extraordinary power was given to anyone, of his own mere will, 
to. take possession of 820 acres of Crown Lands held by another person under a valid and 
binding lease from the Crown, and by such taking possession pro tatUo to cancel such 
lease, this power Was ordered to be exercised, so far as the lengths and directions of the 
boundary lines wore conceniod, in a mode clearly and distinctly laid down. It seems to 
mo to be beyond all doubt that this privilege can be exercised in no other way than that 
^hich has been prescribed by the authority which created it. It is no Common Law 
priviiege. It is on the contrary a thing altogether alien to the Common Law. It is the 
creation of a statute ; and its extent and the mode of exercising it depend altogether upon 
the terms of that statute, and not upon any man's discretion. The Legislature has not 
given to anyone the power to say that a conditional purchaser may ignore any of the 
provisions of the Act. The only authority in this way is that given to the * Minister' 
to ' modify,' as already mentioned, and that power was not exercised in this case. To 
hold that a conditional purchaser can, in the absence of such modifieation, select his land, 
where it has no frontage, otherwise than as a square, or otherwise than with boundaries 
directed to the cardinal points of the compacs, is to act in direct viplation of the law. 
In this case the Court lias no power to declare what it may conceive to be right or con- 
venient. Its duty is to see tliat the directions of the statute are obeyed, and to leave to 
the Legislature the task of removing the restrictions which it has imposed, if those 
restrictions should be thought to be unwise. For these reasons I am of opinion that my 
direction to the jury was correct, and that the verdict, which was in opposition to it, was 
erroneous. I am further of opinion, that the verdict was clearly against the evidence. 
For the reasons which I am about to give in my judgment in the case of AnnU Joachim 
V. (y Shanaaayt I thought at the trial, and I still think, that a conditional purchaser who 
does not, within a month from the time of making his vrritten application to the Land 
Agent, occupy the land so applied for, ipso facto avoids or vacates his purchase. It was, 
therefore, material for tho plaintiff to prove at the trial, that before the expiration of the 
20th March, 1873, he occupied the land in question in this cose. William Joachim the 
elder was the first witness called on bohalf of the plaintiff. He stated that on the 19th 
March, about 6 o'clock in the evening, he went on tne land in question with the plaintiff, 
then eight years of age, his wife and seven other children, and two men. ' We pitched 
three tents,' he said, ' at the comer of William, G-eorge, Henry, and James's selections.' 
According to the descriptions given to the Land Agent, the south-west comer of James's 
selection was 13 chams 60 links to the east of the point where the north-east 
corner of Gborgo's selection coincided with the south-east comer of William's and the 
north-west corner of Henry's ; so that it would be impossible to place the three tents at 
. the comer of theee four selections, altliough they might be placed near the comers of 
thref of them, namely, G-eorge's, Henry's, and William s. One of the tents he described 
as William's tent, and with roforenoe to that tent he said, ' I built William's houdb 
about 2 chains from where William* e tent wcu* — that is to say, from where William 
slept on the night of the 19th March. After this evidence was given, Filgate, one of the 
two men who accompanied Wilhani Joachim, senior, and his family to the land on the 
19th March, was examined, and he said, * We pitched a tent that night on William 
Joachim's selection. I know where the house now is in which William Joachim the 
younger — the plaintiff — lives. The tent was about 80 yards south-west of where the 
house now is.* Thus, William Joachim, senior, and Filgate Ax the position of the tent — 
the one at 2 chains (that is to say, 44 yards) from the hut afterwards built for 
Williami and the ^other at about 80 yards Bouth*west of that hut. Mr. Finlay, n 
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23l Crown I^ads JntfiwVd to be loid wiUiout eondititms tor residence and improT^ 

■hall be put op for pnhlie sn ct aon in lots not exceeding three hundred and tveniy 

eateh^ at woth. plaees in the Police Diitriet in whidi thehmds are ntnated, and at 

sueh timee ai the Miniiler ahaU direct to be notified by advertiaement in the Q^izette,juA, 

leaa than ooe month Dormore than three montha bef<»e the daj of aale : And the upset 

pricea per acre ihall not be lover than for Town Laada Ei^^ pounds, Suburban Lands 

Tvo pounda, other landa One pomid : Pvoridrd that the upset prieea may be reipec- 

tirdj fixed at anj higher amoanta. 

fci a ly awa io^ 24u Town landa and anbiuban landa without improrementa ahall be sold by paUio 

^ * ' aoction only. 



Goremment sarveyor, waa next exaaained, and he deseribed tibe relative positioni of the 
Tnrions lines acrwrding to the desc iipti ona in the original i^>plicationa to the Land Agent 
He saw the hut or boose already tpohen of, and he stated its position to be 'aboutZ 
ekaimt (that ia, G6 yards) to ike west' of the eaat boundary line of Uie pkintiS's 
land, supposing that line to be drawn according to the aj^lication and parallel to the 
line of railway. Of course, if that line were mn due north from the north-east 
comer of George's adeetion, the hut would be still further from that line. After the 
annreyor had given thia eridence, William Joachim, aen., waa recalled by plaintiff's 
counsel, and said, referring to the plan produced by Mr. ]Binlay, ' The hut is pat down 
here correctly — very nearly ; where I |daoed the three tenta on the nighC of the 19th 
March was over 3 ehaims to the weat of where the hut ia now.' Having in the first 
\y}m^^T%f^ stated thia distance to be about 2 ekaims, after he had heard the inrre^or 
spesdL of the dintance of the hut from the dotted line aa about 3 chains, he then sajs 
uie distance waa oter 3 chaina, and in croes-examination he said that it was from 
3 to 4 chaina. Hia aon, John Thomaa Joachim, waa called immediatrfy after this 
evidence waa given, and he aaid, 'On the night of the 19th we atopped at WiU/s 
ground ; I know where Willy'a hut ia now ; we camped on tlie 19th aoout 80 jariis 
(3 chains and 14 yards) from where that hot is ; I know where the railway reserre 
is ; the hut is nearer by 80 yaida to the railway line than the place where we slept 
that night.' The next witness called waa Jamea Skelfy, who as well as Filgate 
waa with the Joachims on the night oi the 19th March. He said, ' I know the Im, 
the subject matter of this action. There was a tent on it when I first knew it There 
is a hut on it now. I slept for ten or twelve nights at the tent. From tent to hat 
might be from from 2 fo 4 chains. I know the railway res^-ve. The hut is nearer 
than the tent to that reserve.' This ia the whole of the evidence adduced on the pvrt 
of the plaintiff to prove that within the month he occupied tiie land in qoestion. 
Assuming that a ' north-easterly ' line is the same aa a line parallel to the railwaj, and 
a line such as the Act would authorize, then it appears to me, that this eridence 
manifestly does not warrant the finding of the jury that the plaintiff bef<»*e the expiia* 
tion of the 20th March occupied to the westwanl of that line. Still leaa does it support 
the finding that the plaintiffs tent waa placed to the westward of a line running dae 
north from hia oonmiencing point. I am therefore of opinion that on the Ist, 2nd| 
4th, and the 5th grounds, the rule for a new trial ought to be made aheolute." 

Mr. Justice Hargrave said : " Thia action was tried before his Honor the Chief Jostice, 
in May, 1875. The jury returned a verdict for the plaintiff, with damages £50. On the 
14th Juae following a role nisi waa granted by the full Court for a new trial, or to enter ft 
verdict for the defendant, upon the following grounda, viz.: — 1. Upon the ground 
reserved by the Judge, — * That the alleged conmtional purchaae of the plaintiff is inTslid 
for non-compliance with the " Crown Luids Alienation Act of 1861," for that the eastern 
boundary line (not being a ''frontage") was described in the application as ''aline 
running north-easterly".' 2. Upon the ground, also reserved by the Judge — ' That the 
said conditional purchase was invalid for non-compliance with the said Act, for that 
the application cud not describe the land applied for (being land without a " frontage"), 
as a square with the boundaries directed to the four " cardinal points of the compass".' 
Besides these two points reserved by the Judge at the trial, the present rule was granted 
upon the three additional grounds, viz.: — '3. That the alleg^ conditional purchase 
was invalid, inasmuch as the description in the written application is unintelligible and 
void for uncertainty. 4. That the verdict was against the eridence. 5. That the verdict 
was contrary to law and to the direction of his Honor.' Although, when the rule was 
granted, 1 thought there was no ground for disturbing the verdict up(m any of the 
grounds taken in the rule, it is, perhaps, desirable that these points of law should now 
be fully oonsidered and decided authoritatively, so as to prevent any future litigation 
against the validity of the usual forms and particulars of applications for free selections 
under the 13th section of the ' Crown Jjands Alienation Act of 1861/ and consequentl/ 
affecting the titles of all grantees under such applications, or their alienees, ever since 
the passing of that Act. The 1st, 2nd, and Srd grounds of this rule relate to the form 
of the plaintiff's written application, which was in the following terms, from the form 
given in the schedule to the Act : — ' I am desirous of purchasing without competition 
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25. Any Crown Lands put up for sale by public auction and not sold may be again As to tends put 
put up in like manner : Provided tj^at all lands other than town or suburban so put up ^^ **"* ***** ■^"' 
and not sold shall bo open for sale at the upset price, or in case of a higher price naving 

been offered for the same, then at such higher price less in either case the deposit iz 
any paid thereon : Provided also that the Minister may withdraw any such lanos from 
selection and again silbmit them to public auction. 

26. A deposit of twenty-fivo per centum of the purchase money for all lands sold by payment of par- 
auction under any provision of this Act shall bo paid by the purchaser at the time of chase moneyi. 
sale : And unless the remainder of such purchase money be paid within three months 

under the 13th section of the Crown Lands Alienation Act . . . county of Cadell, 
parish of Moama, 320 acres, commencing at the north-east comer of the block applied 
for by Gborge Joachim, thence north-easterly along the reserve for railway line 60 chains, 
thence west about 60 chains 50 links, thence south about 50 chains, and thence east 
along the northern boundary of the block applied for by . . . about 47 chains to 
the commencing point.' Against the validity of that application, which was strictly 
within the limitations contained in the 18th section of the Act, it was gravely contended 
that because the subsequent 17th section required the G-overnmcnt surveyor, if he 
surveyed the land before selection, to measure off such land into blocks with their 
'frontages to any river, creek, road, or intended road, or to the cardinal points by com- 
pass ' — ^subject also to the Minister's power to modify such boundaries — therefore, the 
Written application by the selector himself, before survey, under the 13th section, which 
expressly permits the application to be ' for any Crown lands not less than 40 acres, 
Dor more tlian 320 acres,' shall be incorporated with the 17th sectioil. And all these 
applications under the 13th section, though before survey, must be in fact surveyed, 
E^nd in accordance with the detailed directions of the l7tn section. As a preliminary 
iremark, I may state that everyone who recollects the public and Parliamentary con- 
siderations of the Crown Lands Alienation Act, will remember that one of the most 
essential and. valuable features of the free feUction system was that ' selection was to 
precede survey,' the land was to be selected without waiting for any surveyor, precisely 
as all the pastoral runs are taken up and have always been taken up, both under the 
old Orders in Council and under the 'Crown Lands Occupation Act of 1861.' I am not 
disposed, however, to say anything further about the general policy of the Act as applicable 
to the question before the Court, but will rest this judgment altogether on the strictest 
interpretation of the 13th section according to the long established rules for ooastruing 
statutes. Let us flrst look at the present description of the plaintiff's selection, as if no 
provision had been made by the Legislature for Government survey, or any other survey, 
under the 17th section. The first point appearing upon the plaintiff's application and 
description is, that it is perfectly specific cu to a known point of commeneement — Hhe 
north-east angle of George Joachim s block.' The application then goes on to describe 
three of the boundary lines, or west, south, and east, but describes the fourth boundary 
line as north-easterly along the reserve for railway line. It is said this fourth boundary 
line should have been * north,' and the reserve should be disregarded, although that 
reserve had in fact a north-easterly direction. Two obvious consequences would follow 
from this construction, viz. : — First, either the results of this would have been to 
invalidate the whole application as including ' a portion qf a reserve,* which was* of 
course the real object of the argument. Second, if the application had excluded the 
triangular portion between the railway reserve and the due north line, that triangle 
would have been excluded altogether from being selected, because it would be triangular 
and not a four-sided piece of land. I will now refer to the well-known judgment of the 
late Chief Justice, Sir Alfred Stephen, in Emery v. Barclay (8, S. C. B.,.881), which 
expressly lays down this broad general rule, which I have never heard questioned by 
anyone till now, — ' The written application is the guide, although it may be looked to 
in connection with the actual occupation to explain what is meant by it.' Any definite 
fixed description is enough ' written in the application ' to * guide ' all adjoining 
selectors and the Gt>vemment surveyor when he comes to survey the selection. In the 
same judgment, at page 375, it appears that it was the Government surveyor, Houghton, 
who had adjusted the shape of the selection, and of the adjoining selections, which were 
approved by the Minister. At page 878, Sir Alfred Stephen says — * The grant cer- 
tainly cannot be impeached by showing defects or even falsehood in the declaration.' 
Sir Alfred Stephen then laid down the seven following rules : — * Firstly, the land 
puroliased by the conditional purchaser is the land indicated by the written description 
contained in the application accepted by the Land Agent. Secondly, the "tenrf^orary " 
boundaries taken up on the land are not ultimately binding on either the Crown or 
conditional purchaser ; but modifying the boundaries does not entitle the Government 
wiUiout the selector's consent entirely to change the site. To modify or adjust can only 
mean to vary the boundaries in some small degree, not to place it altogether somewhere 
else. Thirdly, but as the land necessarily means the land applied for, not the land 
supposed or intended by the conditional purchaser po to be, the Government dearly can 
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tltffcaftrr the nJe and contncft iball beToid, aod the dqncit tball befdrfrited. ShoiiM 
the fnrtimatT £ul to p^j toe difpost the land fhall be fovthwith again put up br the 
agent, and who »h*ll cut accept aaj bid bj the perMXi ao fafling to paj. 
lea o td br Land 27. Eyvtj Laikd Agent »faaU duij enter in a book, to be ptorided for tiie purpose, the 
' partienlan o£ ali mLm made br him nnder this Act. 

n# ap> 2Sc Whenerer it shall becocne nf cir tmrj or deuraUe to fix or asoeitain any price, 

^ faliwv or sum d mooej whieh 1^ this Act it is pronded maj be fixed or asontaiiKd 

bj appraiscmevt in case of dispiite as to the amount of an j eompenaation to be nade 

nnder the ptcKfisioa* of this Act, and in case of aaj matter iriiieh bj this Aet is 

and ooght to place the sckeCion mAtdmmiimlhf metardiaf to tke deacriptiom; ** modiited," 
if nrreiaaffT, according to . cxieuaMtmicesw Fomthlf, thai it is not for a GoTenment 
sanreror. of his own antbotitj ahnie, and without confirmation bj the Ckyrenoieiit, to 
place'a fic e schc tor on the gioiind or to modify the bonndarica^ That the modifiroHon 
or adJDitmcnt most, according to the statute, be hj the Minister, and nntd be has 
approTvd of or adopted the snrrej in anr giTen ease it will go for nothing. Kfthly, 
that this approral is in the natnie of a jodidal act, and, thciefofe, a aiorfi/lesfmionee 
so confinnca or approred of cannot be reviewed. In other word% one modification bf 
the Minister is all that the statute contemplatca. Sixthlj, that ereiy free sdeetioa 
most, in shape and direction of boondanesi, be what the statute preaeiibes, and if not it 
will not be within the protection of the statute. But if it be made correct bj approied 
adjustment, the law will then cover and protect the selectaon. Serenthlj, that if on 
the one hand a grant cannot be impcaehed bj showing that the Minister ongbt not to 
hare been satisfied on the question of occupation and improTement, so on the other 
hand his not being satisfied on these points, and therefore refusing to authorin the 
issue of the grants teiU mot defemt the conditional purchaser's Fkrliamentary title, bj doe 
selection and purchase in the mode preicribed, foUowed hj occupation and improre- 
ment, if all these points be eatablished to the latisfaetion of a jurj.' These csnMy 
elaborated rules, or rather considerations, from which neither I nor Mr. Justice Fsnoett 
diissentcd, though being worded we cannot be held to acqniesee in their exact expresiioii, 
seem to me to hare placed the tit!e €A all free-sdectors upon the proper and legal baas 
under all the four stages of complete selection. These four sta^ are under sepante 
sections of the Act. First, selections bj written applications under the 13th sectioB. 
Second, temporarr boundaries under the 16th section. Third, measuring merelj 
with frontages or to the cardinal points under the 17th section. And fourth, ooca{a- 
tion, residence, and improTements to the satisfiMtion of the Minister under the 18th 
section. Moieorer, it is obrious that all these four stages in perfecting the free 
selections of the whole Colon j are in their Tcry nature and form the essential dream* 
stances of the case, perfectlj separate and distinct firom and indeed inapplicable to each 
other. Thus, the boundaries and measurements prescribed bj the 16th and 17th 
sections, which are now bj the defendant contended should be superadded to seketions 
under the 13th sections, are altogether quite inapplicaUe to selectors under that secstioiL 
Lsstlj, not only was no authorit j cited at the bar, but no authority can be dted lor 
thus commingling all the 13th, 16th, 17th, and 18th sections together, and appljing the 
terms of the Liter sections to the original selection already made under the 13th section. 
It is also dear that such a oommingling of these sections would be eontrarj to all the 
rules for the construction of statutes, there being not a single word used in the 13th 
section to connect that section with the prorisions of the subsequent sections, nor with 
the 17th section as to ' surrey.' I think, also, it will be found that such a oommingling 
of four sections of anj Act of Parliament together into one construction is entirely with- 
out precedent or justification firom anj reported case or eren dictum^ and that sudi a 
novelty would be full of mischief and danger to the stability of any rights under erefj 
legbUtiTe enactment in our Statute Book. Upon the first and second grounds, thae* 
fore, I think the rule should be discharged, as 1 hare already stated. I only concurred 
with the rule nisi being granted in order to hare the strict legal construction of the 
13th section finally and authoiitatirely settled ; otherwise, as the late Chief Justice said 
in Emenf t. Barclay, p. 376, ' every selector's grant in the Colony will be jeopardised,' 
if the applications in writing under the 13tb soction are to be subjected to the ad- 
ditional requirements prorided for in the subsequent sections as to * surrey,' Ac. As 
to the third ground of the rule, viz., that the application is ' void and unintelligible for 
uncertainty,' I am quite at a loss to discover anytliing unintelligible or uncertain in any 
of its terms or in the whole taken together. The point of commencement is given 
clearly efiough, the north-east angle of George Joachim's block, and the dimensions of 
the four sides —60 chains, about 60 chains 50 links, about 50 chains, and about 47 chains 
^will obviously enclose an area nearly rectangular. They also seem to me to 
bring any surveyor back to the commencing point, or nearly thereto. If the 
defendant had wished to show this description void or unintelligible, he surely 
ought to have called some surveyor, or at least a survejor^s deik, to swear that if ho 
took this description as a ' guide' on the land, and pLuied himadf at the ooBimeneiDg 
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ithorized or directed to be settled by arbitration, the a^raiser^or appraiserfl, arbitrator 
' arbitrators, and umpire shall be appointed, and the appraisement or arbitration shall 
conducted in manner hereinafter mentioned, that is to say — 
(1.) The Minister, or an officer authorized by him in that behalf, and the claimant Appobitment 
in matters hereinbefore directed or authorized to be settled by appraisement, ftppraisen or 
or the parties interested in any dispute which by the piovisions of tliis Act "'bitrators. 
may be left to arbitration may concur in the appointment of a single appraiser 
or arbitrator, or failing such appointment each party on the request of the 

int, ' the north-east angle of G-eorge Joachim's selection/ he would be unable, from 
6 description, to survey the land professionally according to the four boundary lines — 
supposition too absurd to be entertained for a moment. Upon this point I will also 
peat my words from the case of Osborne r. M*Alister (June 16, 1875), in which I 
Id that no rule ought to go upon the question of validity of a description, — ' Quite 
fficient evidence was before the jury and the Court as to the identity of the lands 
scribed with those occupied ; and, where that is the case, never was such a thing 
Lown to the law as " forfeiture" for misdescription. Residence and improvement are 
nditions, but description is mere matter of conyeyancing, and can neyer affect any 
an*8 title to land identified or capable of identification.' {^Bythetoood* a' Conveyancing, 
\\, 7, p. 418.) (Long v. Collier, 4 Buss., 267.) If the contrary were held to be law, 
ery selector, or purchaser from a selector, would be liable to have a surveyor, either 
3m the Crown or a mere stranger, come upon his land and say — ' though you have 
id your money, and complied with all the conditions, your boundaries are not pro- 
>rl^ described^ and the land is not yours.' There seems to me not the slightest 
ound, either in law or justice, for holding any such novel and opjuressiTe construction 

be put upon the statute as against free 'selectors, or against any other person holding 
ider these statutes. -With regard to the fourth ground, that the verdict is against the 
ideneo. After perusing the Judge's notes of. the evidence, I think that the evidence 

William Joachim, senior, of Filgate his servant, and of J. T. Joachim, is sufficient to 
pport the verdict, although the defendant's witnesses deposed to a great many circum- 
Miccs of their own observations calculated to disprove the exact occupation of the 
aintiff on the land selected within the first month. And although there was also 
me attempt to ' survey ' the plaintiff out of his selection, still the verdict was, in my 
»imon, quite correct upon the direct testimony on behalf of the plaintiff, which the 
ry seem to have believed. It must also be remembered that all the probabilities of 
e case were that Mr. Joachim and his sons would be yery careful to occupy within 
eir several allotments, as they knew such occupation was essential to the legal 
itiation of their right to be there at all. It must also be clear that no Government 
rveyor can use the power to modify, so as to place a selector's boundaries outside the 
tint occupied, merely for the sake of endangering the selection. The consideration of 
e 5th ground of the rule, that the verdict is against law and the direction of his 
onor the Chief Justice, is involved in my previous remarks. In my opinion it is quite 
3ar that the rule cannot be supported on any of the grounds taken ; it should, there* 
re, be discharged with costs. 

Sir William Manning said : " In this case we were asked to grant a new trial, on the 
ound that a special finding of the jury upon a question of fact was against the 
idence ; and also upon certain points of law, which from their wide-spread importance 
kTe required the fiulest consideration. My opinion, after close attention to all the 
Eitters discussed before us, is that the plaintiff's verdict ought not to be disturbed. 

The special finding of the jury had relation to a contest at the trial, whether the 
alntiff had, in accordance with the ' Crown Lands Alienation Act of 1861,' occupied 
ithin one month after conditional purchase, a certain selection of 820 acres made for 
m by his father on 20th February, 1873, and for trespassing pn which by the 
tfendant this action was brought. It had been contended for the defendant, with the 
»proTal of the presiding Judge, that unless the plaintiff had occupied his selection by 
iy of 'residence' within its limits and within the month, his action must fail 
3Cordingly the plaintiff sought to prove his residence by the occupation of a tent on 
e night of 19th March, at a spot in the neighbourhood of, and as he alleged, just 
thin the south-east comer ; and the defendant on the other hand asserted the spot to 

to the east of the proper corner pin, and therefore outside the selection. The ques* 
)n thus arising was complicated by a sub-inquiry whether the plaintiff's eastern 
undary was to be treated, for the purpose in hand, as a line running north-easterly 
>m his starting point as claimed in his original description, or as a Uhe adjusted to 
c north cardinal point in accordance with the requirenients of section 17 of the Act. 
uch evidence was given on both sides as to the position of the comer-pin and of the 
nt respectively. In summing up to the jury, the learned Chief Justice very carefully 
viewed the evidence, and he asked the jury to state specially, whether they thought 
at the plaintiff's residence, on the 19th of March, was to the west of, that is to say, 
thin his eastern boundary, or to the east ef it. In returning their verdict for the 
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other shall appoint an appraiser or arUtrator as tho case maj require, to whom 
the matter shall he rcf ei re d : And ererj such appointment shall be made bj 
the Minister or officer and the claimant, or bj the parties to the matter in 
dispute under their hands in writing, or if such party be a corporation aggi«- 
gate under its common seal, and such appointment shall be deliyered to the 
appraisers or arbitrators, and attached to the award when made, and shall be 
deemed a submission to appraisement or to arbitration, as the case may be, 
by the parties making the same. 

» — * — — > 

plaintiff, the jury speciaUy said : ' We find that the plaintiff was, on the 19th of Maidi 
on the ground to the west of the true eastern boundary (red line in plan) according to 
the application, and also to the west of a line drawn north from starting point in that 
description.' It is this finding which is impugned : And the question now is (acooid* 
ing to our established rule), whether we can dedare it to be ' manifestly wrong.' For 
my own patt, I hare little hesitation in stating an impression that the prepondenting 
weight of cTidence was against the finding ; but, noTcrtheless, I cannot say that the juiy 
were ' manifestly wrong.' There certainly was some eyidence, which, if it were 
credited, supported the verdict ; and the credit of a witness falls especially withm the 
proTince of the jury to decide on.- I am the more indisposed to question the ibdisg, 
because it was arrived at after the full reyiew of the eridence of which I hsTS spokeo, 
and in deliberate reply to a question put to the jury apart from all other matters ; and 
because the terms of the finding itself indicate a clear comprehension of the qnestiona 
for decision. I may further say that the yery narrow and strict character of the point 
submitted for the decision of the jury would otherwise have disinclined me to interfere ; 
it was no more than whether a spot of ground on which the plaintiff went to reside in 
obedience to the law, and which was h<md fide supposed to bo on his station, was jpre* 
cisely within his boundary, as subsequently ascertained, or a few chains outside oi it ; 
and, moreover, this narrow question bad reference to the subject of occupation exactlj 
within one month after purchase — a qnestion which I regard as strietisHmi jwrU, and 
which, according to the argument, inyolves a no less extreme penalty than the loss of the 
plaintiff's purchase. I may add tho common grounds of expense, olelay, and harassment 
to the parties, and the special ground that in this case the question was of a character to 
strain the consciences of witnesses to the utmost ; and might become eyen more so if a 
re-trial were granted upon this particidar pinch of the case ; and especially .if the &mt 
traces of residence which a tent would leaye should now have become obliterated. On 
these grounds, I think it far better that a first deliberate decision by a jury upon the 
matter should be regarded as final and conclusiye. II. The question of law first raised 
at the trial and before us related to the descripium of the plaintiff's selection in his 
original application for purchase. There was no question as to the regularity of the 
application in other respects ; or as to the payment of the deposit of 5s. , or as to the 
plaintiff's haying been duly declared by the land Agent to be the conditional porchacer 
as proyided by section 13 of the Act. Nor could there have been any difficulty in iden* 
tifying the land as described, inasmuch as the starting point was clear, and the lines from 
and to it were unmistakable. But the objection was, that the boundaries claimed were-> 
in the particulars which will presently appear — out of conf(»inity with the requirements 
of section 17. The question is one which, according to my experience of the common 
imperfectness of descriptions by free selectors, has application to a great multitude of 
cases ; and as it amounts to a questioning of the selectors' titles in all such cases, I shall 
not hesitate to go fully into my reasons ror deciding against the objection. It is true 
that the recent enactment in section 14 of the Amending Act of 1876 has given to the 
Minister power under which any error may be conclusively rectified, but it is not to be 
supposed that those powers will have been exercised in all the cases that might come 
under question if the point taken in this case were not sustained. The description was 
as follows : ' County of Cadell, parish of Moama, 320 acres, commencing at the* north- 
east angle of the block applied for by Qeorge Joachim, thenee north-easterfy along the 
reserve for railw€af line 60 chmns, thence west about 60 chains 50 links, thence south 
about 57 chains,/ and thence east along the northern boundary appli^ by [sir, but 
necessarily meaning 'applied for by'] George Joachim, about 47 chains, to the oommen- 
cing point.' The description was a mistaken one in respect of its eastern boundary, it 
being made manifest by the starting point, and the southern and other boundaries to the 
westward and northward of it, that the selection was not on tho railway line, but was a 
back block 'without frontage' to the westward of a selection on that line which had 
previously been made for one of the plaintiff's brothers. That other selection had rightly 
given a north-east direction to its eastern boundary, because such was the ogurse of the 
railway line which constituted a * frontage* ; and in consequence of the diagonal direction 
thus caused, the length of this line was 60 chains instead of about 57 chains, which would 
have been its length in a due north direction ; and its northern and southern boundaries 
(being themselves directed to their cardinal points) were necessarily of the unequal lengths 
also stated in the plaintiff's description, so as to meet the termini of the frontage. 
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(2.) After the making of any such appointment the same shall not be reroked Appointai«nt 
without the consent of both parties, nor shall the' death of either party operate ^Jlvokedf 
as a revocation. 

(3.) If for the space of sixty days after any such dispute or matter shall have Single ^pprali 
arisen, and notice in writing by one party, who has himself duly appointi^ an o' ^f^**^^ 
appraiser or arbitrator to the other party, stating the dispute or matter to be ^ ^^'^^ 
referred, and accompanied by a copy of such appointment, the party to whom 
notice is given fail to appoint an appraiser or arbitrator the appraiser or arbi- 
trator appointed by the party giving the notice shall be deemed to be appointed 
by and shall act on behalf of both parties. 

bviously, the brother's description had inadvertently been copied into that of the plaintiff, 
far as concerned its eastern boundary and its consequent lengths of lines on that side of 
e block ; but otherwise there could be no doubt as to the position of the block described 
r the plaintiff, or as to so much of it (being the great bulk of the block) as was not 
:ectcd by the error. The Chief Justice ruled at the trial (in which ruling I concur), 
at the error was self -corrected as to the railway line being a boundary ; and he there- 
re allowed the words 'along the reserve for railway line' to be rejected ; but be con- 
lered that the residue of the error (however obviously associated with the rejected 
rt) could not be so disposed of, and that the description must therefore be resA as 
ring a line ' north-easterly 60 chains,' and with the north and south boundaries of the 
lequal lengths therein stated. The effect undoubtedly was, that the description was 
rtially out of conformity with the measurements prescribed by section 17, which says, 
respect of blocks without ' frontage,' that they ' shall be measured in square blocKs, 
th their boundaries directed to the cardinal points.' And his Honor considered that 
e plaintiff's application was thereby wholly vitiated, and that he had consequently 

right of action against the defendant. He, however, reserved the question for further 
nsideration here ; and it has now been argued before us as ground for setting aside the 
rdi^t which the plaintiff obtained in opposition to the ruling. In discussing the matt-cr, 
will first be important to see exactly how far the description is in due conformity with, 
d how far out of conformity vdth the required measurements ; and with this view it 
11 be convenient to state that the ordinary official measurement of square blocks of 320 
res gives to each line a length of 56 chains and 57 links — ^for which the words * about 

chains * in this description may bo regarded as an equivalent. Now, here it will be 
?n that the northern, southern, and western lines are all directed to their cardinal 
ints, and therefore adapted to the formation of a square with such direction of boun- 
.ries ; and tliat the western boundary is of the right length for a square containing 320 
res — that is to say, ' about 57 chains.' From which last fact it follows as a mathe- 
[itical sequence, that the eastern boundary must, by reason of its uniting the same 
rallcl east and west lines, be of the same length from due north to due south. Conso- 
lently the objection is confined to the divergence of the eastern boundary line to the 
st of due north, and to the effect of that divergence upon its own length and upon the 
igths of the north and south boundaries to reach its termini. And next, it is essential 

the right appreciation of the proposition before us that we shoidd see clearly to what 
amounts when extended to its f uU proportions. The contention wbs, that the acqui- 
ion of land by way of conditional purchase from the Crown is by statute only ; and that 
liere (as is usually the case) it is in derogation of the previously vested rights of a 
kstoral lessee, the Act must be construed strictly against the purchaser ; and consequently, 
at although nothing is said as to boundaries in the purchase clause, section 18, yet 
at the requirements of section 17 must be annexed to its provisions by implication, and 
ust be peremptorily followed ; and any departure from those requirements, although 
^rtial, must, it was said, render any application for and declaration of purchase under 
ction 13 absolutely and wholly void ah initio, so as to be incapable of being set up by 
ty subsequent matter or by any authority whatever. Accordingly, it was denied that the 
lector himself could correct his error by adjusting his actual occupation to regulation 
»undaries, or by the marking under section 16 of * temporary boundaries' in accordance 
ith the regulations, or by the survey of a licensed surveyor at his instance in defaidt of 
Q-ovemment survey within a year, as also authorized by that section ; and it was in 
le manner denied, that the Government could, by any official survey, adjustment, or 
odification, or concession, cure or waive the defect or remove its alleged fatal conso- 
lences. Hence it was further said, that as the foundation of the title was absolutely 
lid, the selector would remain without title of any kind, even after full performance of 
e conditions for improvement and residence under section 18. And doubts were very 
nsistently suggested whether the alleged void inception of title would not even vitiate 
grant issued upon payment of the balance of purchase money, on the ground that 
ants can only be issued in accordance with the Act, and that a grant to one who had 
>t become a purchaser in strict accordance with that Act would be uUra vires. And 
stly, it must be observed that the right of contesting a conditional purchaser's title on 
is ground was claimed not to the Crown only but to any person having an interest in . 
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(4.) The award of any appraiser or appraisers, arbitrator or arbitrators, appointed 
in pursuance of this Act, shall be binding, finfd, and conclusiye upon all persons, 
and to all intents and purposes whatsoever. 

(5.) If before the determination of any matter so referred any appraiser or arbi* 
trator die, or become incapable to act, the party by whom such arbitrator vas 
appointed may appoint in writing another person in his stead ; and if he fail 
80 to do for the space of sixty days after notice in writing from the other parfy 
i& that behalf, the remaining appraiser or arbitrator may proceed ex parte, 
and eyery appraiser or arbitn^r so appointed shall have the same powers and 
authorities as were vested in the appraiser or arbitrator in whose stead the 
appointment is made. 

disputing it. These extreme yiews appear to me opposed to the spirit of the Act and 
not justified by any sound interpretation of its language. * As regaras the principles on 
which the Act ought to be interpreted, my opinion is that instead of constroing it 
rigidly against the conditional purchaser, the Court is bound to follow the policy of this 
Act and the contemporaneous Crown Lands Occupation Act, which most manif^jis to ^ 
encourage and facilitate the settlement of the country by meatis of, and for the benefit 
incidentelly of resident and improving purchasers, and to subordinate thereto the ternue 
of the Crown's pastoral lessees. This is a broad State policy, by which the Legialalun 
designed to promote the general well-being and adyancement of fehe country in dnectioni 
of national importance ; and under its guidance I think it our Judicial duty to gire effect 
to the beneficial purposes of the Act to the fullest extent which its language will itoAj 

r)rmit. And, as concerns the particular subject of deseriptians in ori^nal applications, 
think we might reasonably lean (if it were necessary) to the supposition, that as ^^' 
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Legislature intended to work out its policy by a class of persons who would generally be 
unleamed men, and yory frequently out of the reach of help in framing their applica- 
tions, it neither expected a perfect understanding of the Act in the way of imj^calaon 
from clause to clause, nor intended to require such exactness in descriptions as would 
stand the test of rigid and adverse legal criticism. A^d I farther think, we may gather 
that Parliament did not mean to bar all possibility of remedy in respect of the errois 
into which they might fall, or to withhold all authority for that purpote from the Crown 
and its Ministers. If indeed the Legislature had contemplated such rigidity, it would, 
I think, have expressed its requirements in plain and unmistakable words, and would 
have been equally clear in indicating the penalties for non-compliance. Yet, here we are 
asked to adopt a rigid construction ; and accordingly the foundation of the argument is, 
not that the section in the Crown limds Alienation Act to which selectors are directed for 
their applications contains any express provisions as to the statement of boundaries or any 
cautionary reference to such provisions elsewhere, but that the requirements of section 
17 must be annexed by judicial implication to those of section 18. And as regards the 
penalty for non-compliance, the argument appears to me to rest wholly upon impUca- 
tioDs of an even more remote and unsatisfactory character, — all which is opposed to the 
spirit in which I feel bound to read the Act. Apart, however, from such special con- 
siderations as I have hitherto mentioned, I cannot accept this proposed association of the 
13th and 17th sections in the sense of creatine a peremptory dbligation to observe the 
regulations of the latter in the original application, on pain of total invalicQty. Section 13 
simply authorizes the purchase of ' any unoccupied Crown Land * other than town and 
subuiban lands, &c., and not being less than 40 acres nor more than 320, and makes no 
reference to section 17 ; whilst the latter section is palpably addressed to the subject of 
official surveys, and the final settlement of boundaries by the authority of the G^em- 
ment at a time necessarily subsequent to the purchase, and is correspondingly free from 
any express reference to clause 18. That the character of section 17 is such as I have 
stated, is manifested by the immediately preceding section, in which a survey by a licensed 
surveyor is authorized ' in case the land shall not be surveyed by the Government within 
twelve months from the date of application,' and by the terms of section 17 itself, and 
especially by the words and the subject matters of the proviso therein, it is true that 
section 17 commences by saying, that lands which have been ' measured by the authority 
of the Government previouily to the conditional purchase' shall be ' taken' in portions as 
measured ; and so for it may very reasonably be read as referring to the original iaJnitg 
under section 13, not only because of the words used, but because the land having 
already been measured and charted may readily be described by its ascertained boun- 
daries or by simple reference to the charted number of the block. But as regards lands 
not previously measured, it enacts that frontage lands * shall have ' their boundaries to 
the frontage with their other boundaries directed to the cardinal points ; and in respect 
of lands without frontage, such as that now in question, the language is that they * 9kaU 
he measured * in^ the form already stated. And then comes the proviso, which puts it 
beyond question that the Legislature was thinking only of measuremente and final settle- 
ments of boundaries by the authority of the Q-ovemment, seeing that it provides ' that 
mod^lcoHans of boundaries mc^ he made hy the Minister for Lands, and neeessarg road' 
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(6.) In case a eingle arbitrator die, or become incapable to act, before tbe making in case of d« 
of his award, or fail to make his award within sixty days after his appointment, or failure to i 
or within such extended time, if any, not exceeding thirty days, as shall have pJ^^^^S^ 
been duly appointed by him for that purpose, the matters referred to liim shall trator. 
be again referred to appraisement or arbitration under the proTisions of this 
Act as if no former reference had been made. 

(7.) In case there be more than one appraiser or arbitrator, the appraiser^ or arbi- Anprafaem of 
trators shall, before they enter upon the reference, appoint, by writing under IppoSwm ^ 
their liands, an umpire, and if the person appointed to be umpire die, or become umpire, 
incapable to act, the appraisers or arbitrators shall forthwith appoint another 
person in his stead ; and in case the "appraisers or arbitrators neglect or refuse 
to appoint an umpire within thirty days after being requested so to do by any 

iy» and water reserves excluded from such measuremetU.* This being the obrious 
imary object of section 17 as regards immeasured blocks, I think it would be a very 
Dlent implication to hold the applicant bound exactly to obserre its provisions without 
>pe or possibility of correction in case of error. I cannot suppose that Parliament so 
bended. On the contrary, the introduction of these regulations into a dause somewhat 
mote from section 13 (and separated from it by clauses for clearly progressive matters 
ter purchase and before survey), and providing for final action by 'the Qt)vemment in 
e way of measurement and reservations, &c., appears to me to mdicate an intention 
impose the duty of bringing selections into conformity with the regulations upon 
e Government rather than on tlie unlearned selector ; and, at the same time, I 
ink that these provisions, together with that as to modifications of boundaries, 
iport that the Government was to have some power to correct the blunders 
lich might occur in selectors' claims, and not to be a mere instrument for 
sasuring on the ground what the selector might hate rightly described on paper, 
may be true that selectors were expected to observe these provisions to the best 
their power; and there can be no doubt that any prudent man who knew what 
do, would very carefully describe his boundaries at the outset according to the form 
lich they must (in the absence of special grounds for modification) be ultimately made 
assume. And it may be that a total disregard of the regulations for measurement 
ight jiistify the entire rejection of the application by the Crown (wliich would there- 
in, however, return the deposit, and thereby put the selector into a position for 
imediate re-purchase), or it might, perhaps, even vitiate the purchase altogether in 
iation to the prior pastoral lessee. But I am of opinion, that in a case of such partial 
nconformity as in the present case, there is no ground for deeming the application 
lolly and irremediably void, either as against the Crown or the pastoral lessee. As to 
rt of the land applied for, I hold that the plaintiff's right must bo recognized by both 
d by this Court ; and as the defendant's trespasses extended over the whole area 
plied for, this is enough for present purposes. The part I hero allude to, is so much 
the land as would be within a true square, with boundaries to the cardinal points 
3m the starting point and along the southern boundary as described. This would 
re approximately some 225 acres wholly within the 820 acres as applied for and 
^passed over. But further than this I am not prepared to denv the right of the 
own, in the absence of conflicting purchases, to correct the tplaintiff's blunder, and to 
7e him, if it should see fit, the whole quantity applied for. On the contrary, I incline 
ry strongly to the opinion that it possesses the necessary authority. Not only do the 
ovisions of section 17 appear to me to indicate, as already said, an implied grant to 
B Government of powers for adjustment and correction, but I think that we may 
rive some aid towards adopting this implication from the following matters, that is to 
f, from the general policy of the Act, and especially from the reference to the 
inister's * being satisfied' as to the peHormance of the conditions of section 18 ; 
>m the position of the Crown and Government relatively to the Crown Lands and to 
e selector, as importing authority ; from the relation oi vendor and vendee, which 
3ro or less implies some power for mutual concession and adjustment ; from the fact 
at the Crown has accepted the application and deposit, and declared the purchase in 
cordance with ^he statute ; and from that regam which the tenderness of the law 
mands to the alleged alternative of a total loss by the conditional purchaser of the 
•mest«ad he was encouraged to acquire, and of the money, time, and labour bestowed 
. his purchase and in performing the statutory conditions. And if I be right in 
signing to the Government any powers whereby the original defect becomes susceptible 
correction^ it follows (independently of what I have said as to the plaintifTs right 
a reduced square) that such an appUcation as the plaintiff's cannot be regarded as 
lolly void ah initio. On these grounds, I hold that the objection now imder con- 
Leration does not bar the plaintiff's right of action in this case. The remaining 
.estions had reference to the obligation of a conditional purchaser, under 16 of the 
iienation'* Act, to occupy his land within one month of the date of purchase; 
d to the effect of failure therein as effecting the respective legal positions of the 
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putj to the appimucment or arfaitimtioii, the Minuter may appoint an umpiiv, 
and he is hereby empowered so to do, and the award of the umpire slmll be 
binding, final, aind eonchunTe upon all persons and to all intents and piuposes 
whatsoerer. 
pBi iiiai i i Mi f^ (S.) In ca^ myraisen or arbitrators lail to make their award within sixty davg 

|y ™ |P °»*» after the daj on which the last of them was appointed, or within such extended 

**■ *"■"*■ time, if any, not ezeeeding thirty days, as shall hare been duly appointed bj 

them for that purpose, the matters r rfer red shall be determined by the mnpirp ; 
and the prorisions of this Act with respect to the time for malting an appraise- 
ment or award, and with respect to extending the same in the case of a m^ 
arbitrator shall apply to any umpirage. 

TndmAm of ^.^ Any appraiser, arbitrator, or umpire, appointed by Tirtue of this Act nsy 

'' "■*■ require the production of such documents in the possession or power of either 

party as he may think necessary for determining the matter rercrred, and maj 

examine the parties as witnesses on oath. 
(10.) All costs of and consequent upon the reference shall be in the discretion o! 

the appraiser or appraisers, arbitrator or arbitrators, or of the umpire, in case 

the matters referred are determined by an umpire. 

Arbitantioti sob- (H.) Any subHiission to arbitration under the prorisions of this Act may be made 

j j*^^" *^"^. a ruie of the Supreme Court of the said Colony on the application of any 

""*~^ party thereto. 

Dedtfmtion bgr (12.) Before any appraiser, arbitrator, or umpire shall enter upon the consideration 

* arbi- of any matter referred to him as aforesaid, he shall make out and subscribe a 

declaration in the form following before a Justice of the Peace, that is to 
say: — 

I, A.B., do solemnly and sincerely declare that I am not directly or mdiiecUy 
interested in the matter referred to me, and that I will faithfully, honestly, 
and to the best of my skill and ability, hear and determine the matters 
referred to me under the ^ Crown Lands Alienation Act of 1861." 

D«d«rmtioD to (13.) And such declaration shall be annexed to the appraisement or award vben 

'^•"^f^iJ** ™**^®» ^^ *^ '"^y appraiser, arbitrator, or umjHre shall wilfully act contrary 

■W****™™*' to such declaration he shall be guilty of a misdemeanor. 

^W"^nj«J* jo (14.) Every appraisement or award shall be in writing, and shall be transmitted to 

Sarr^TorQenenl ^^^ Surreyor Qeueral, and deposited in his office. 

Instmments 29. Any instrument of sale or conveyance made and issued under this Act may be 

lu^erAct to be proved in all legal proceedings by the production of a certified copy thereof signed by 
^ the officer to be authorized for that purpose, under any regulation made as hereinafter 

enacted. 
Governor i"*^ 80. The (Jovemor, with the advice aforesud, may make regulations for carrying this 
SSi^ SL^iJ? *^^ -^^ ^^ ^^ effect, so as to provide for all proceedings, forms of grants, and other 
reguJatioD& instruments, and all other matters and things arising under and consistent with this 

Act, and not herein expressly provided for ; and all such regulations shall, upon hmg 
published in the Chuette, be valid in law : Provided that a copy of every such regula- 
tion shall be laid before both Houses of Parliament within one month from the issue 
thereof if Parliament be then in Session, or otherwise within one month after the 
oommencement of the next ensuing Session. 
Short title 31. This Act shall be styled and may be cited as the " Crown Xiands Alienation Act 

of 1861." 

plaintiff as purchaser and the defendant as prior pastoral lessee — the contention being 
that such occupation must be by way of residence, and that any failure to occupy to 
the day or within the precise boundaries would absolutely and irremediably vitiate the 
purchase, and be fatal to this action. These points were of course independent of the 
previous questions as to the description in the plaintiff's application, and were therefore 




uphold the jury's finding that there had been occupatic 
the ruling, it is not necessary to enter more fully upon the subject in this place. In 
another case (A. Joachim v. CShanfustf) which also stands over for jud^ent, my 
reasons for the above opinion will be required and will be fully stated. Upon the 
whole of this ease, it appears to me that the plaintiff acquired a title to the land by 
his purchase; and that according to the jury's finding of residence he sufficiently 
entered into occupation and possession to enable him to maintain this action; and 
that the rule for a new trial ought therefore to be discharged with costs. 

(^, p. 210. See the case fifpra, Annie Joachim v. O'Shanautf, set out in note ("), p. 201. 
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39 Vic. No. 1 3. An Act to declare and amend the Laws relating to Crown 

Lands. [lOtli August, 1875.] 

Whereas it is expedient to remoTO doubts which liavc arisen in the conatruetion of Preamble, 

tho "Crown Lands Alienation Act of 1801," and of the "Crown liimds Occupation 

Act of 1861," and to amend the said Act^ in certain particulars, and to niaki' further 

provisions in respect of the alirnation and occupation ot Crown Ijauds : Bo it tliei*eforo 

onact^i by tlio Queen's Most Excellent Majesty, by and with tlie advice and consent of 

tlie Legislativo Council and Legislative Assembly of New South Wales, in Parliament 

a-sscmbled, and by tho authority of the same, as follows : — 

1. The sections and parts of tlie " Crown Lands Alienation Act of 18G1" and of tho Repeal. 
** Crown Lands Occupation Act of 18G1," rwpectivcly mentioned in the Schedule to this 
-Act, shall be and the same arc hereby repealed. 

PAET I. 

Alienation. 

2. Upon application by the holder of any lease or promise of lease of Crown lands Sales in consider* 
containing improvements made previously to the expiration of the term therein mentioned f,rovemeiiSL 
■for tho sale of any Crow^l land otlicr than land within a proclaimed goUl field, or wnon 
application by the improver or his assigns in authorized occupation, made at any period, 

for the sale of improved Crown lands in proclaimed gold fields, tho Governor in 

Council may sell and crant such lands respectively to the owners of such improvements, 

without competition, m fee simple, at a price, as to to^n and suburban lands and lands 

pn a gold field within areas reserved from conditional sale, to bo fixed by tho Governor 

^ Council, not being less than at tho rate of eight pounds per aero of town lands, and 

tvvb pounds ten shillings per acre of suburban lands and lands on a gold field within 

Such resei*ved areas, or as regards tho two latter ehisses of land for any portion less than 

an acre, and as to all other lands at a price to be fixed by appraisement not being h'ps tlian one 

I>ound per acre : Provided that tho price so to be fixed as aforesaid shall be exclusive of tho 

Value of the improvements in rcppect of which such sale is made, and provided also 

that improvements of value equal to tho minimum auction prices of sucli lands 

I'cspoctively shall be suflicient for the purpose of the applications hereinbefore ment ioned : 

i*rovided also that such sales shall bo made in accoruance with tho geiiernl subdivision 

of the land whether tovrtif suburban, or other lands, and shall embrace only cllotments 

or portions on which improvements may stand, and that tho area sluill not for each 

improvement exceed half an acre for town land, tvro acres for suburban land and land 

on gold fields within areas re&erved from conditional sale, and six hundred and forty 

acres for other lands : Provided also that any saU;s which may have been effected under tlio 

eighth section of tho " Crown Lands Alienation Act of 18C1" of portions exceeding 

two acres in virtue of improvements on gold fields, not being within such reseiTed 

areas, are hereby declared to bo valid in law : Provided also that with reference to land 

sold within a gold field tho same power of annulling such sale is hereby reserved to tho 

Governor in Council as now exists under the fourteenth clause of the " Cro>vn Land« 

Alienation Act of 1861" with regard to lands conditionally purchased. 

3. The improvement in rcspept of which any land may be stld and granted shall be Improvements 
any work or erection of a fixed character, and such as would render more beneficial the *'\^[^fo* °' 
occupation and use of the said land, and which shall have been constructed, erected, ^^ made. ^ 
placed, made, or maintained at the cost of the person applying to purchase in respect 

of any such improvements, or of the person or persons, either singly or continuously, 
through whom such applicant claims and is entitled to the land whereon aro such 
improvements : Provided that such improvements have not at any time before been 
used for a like purpose. 

4. No person shall be entitled under the second section of this Act to a sale or grant Value of Im- 

of lands, other than town or suburban lands or lands on a gold field, within areas entiSeholderto 
reserved from coiiditional purchase, unless tho improvements in respect of which the sale purchase, 
and grant is appUed for shall be of the value of forty pounds or more, and shall be so 
situated that it shall be possible to include them within a portion or area corresponding 
to the value of the improvements, and measured in accordance with the i^egulations for 
the time being of the Governor in Council. 

5. No improvements on any Crown lands shall exempt such lands from conditional Value of im- 
sale or pre-emptive lease unless such improvements shall be of the value of forty pounds JJJ^c^aiyonal 
but subject thereto improvements on such lands shall be deemed sufficient for such purchase. 
oxempition ifHliey shall do of the value (to be determined by appraisement if disputed) 

of twenty shillings per acre. 

6. The word " person" in tho tlurteenth section of the " Crown Lands Alienation cJonditional 
Act of 1861" sliall, in respect to conditional purchases applied for and made previous purchases by4 
to the passing of this Act, ho held to mean and include any person whether undey or n^no"« 
over the age of twenty-one years, but from and after the passing of this Act such word 

*' person" shall mean only such person of or over the age of sixteen years : Provided 
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always that the provision in this section as to the constmotion of the said word 
" person," in cases of such purchases before the passing of this Act, shall not be Md 
to apply to or affect any case in which a conditional purchase by any person under the 
age of twenty-one years came in question, either directly, or indirectly, in any litigBtion 
pending on the sixteenth of April, one thousand eight hundred and seventy-fiTe. 

7. Eycry application for a conditional purchase must be tendered in person by the 
applicant to the Land Agent of the district. And in OTcry case where such applicul 
is under the age of twenty-one years he shaU state in his application that he is of the 
age of sixteen years or upwards. Should such statement be proved at any time there* 
after to be untrue the purchase shall become void, and the deposit forfeited. 

8. Where the balance of the purchase-money of any conditional purchase mide 
after the passing of this Act is not paid at the expiration of three years from the date 
of such purchase, or within three months thereafter, as required by the eightee&ih 
section of the " Crown Lands Alienation Act of 1861,'* the conditional purt^aser or 
his alienee shall in lieu of the payments provided for by the said eighteenth leetioD, 
pay within such period of three months after the expiration of the said term of thne 
years to the Colonial Treasurer, or the Land Agent of the district, the suin of one 
shilling for each acre of such conditional purchase, and thereafter between the lint 
day of January and the first da^ of April in each year pay to the said Colwiial 
Tiieasurer or the Land Agent aforesaid, a like sum of one shilling per acre, xM the 
balance, together with interest, at the rate of five per centum per annum thereon, 
shall have been paid, when a grant of the fee simple sliall be made to the then li^^itfiil 
owner : Provided that if any default be made in making such payments as are herein 
required, the land shall become forfeited to Her Majesty, and be liable to be sold by 
auction, and all payments made in respect thereof shall be forfeited : Provided further, 
that any such conditional purchaser may between the first day of January and the 
first day of April in any year make two or more such payments of one shilling per 
acre : Provided also that any holder of a conditional purchase under the " Crown 
Lands Alienation Act of 1861," at the passing of this Act, may by any writing 
addressed to tlio Colonial Treasurer, or the Land Agent aforesaid, avail himself of the 
provisions " of this clause as to payment of balance of purchase-money and inteiert 
thereon, and sliall be subject to the penalties for non-payment aforesaid. 

9. No person shall become the conditional purcliaser of any land who is in lespert 
of the land which he applies to purchase, or any part thereof, a servant of, or an agent 
or trustee for any other person, or who at the time of his application has entered into 
any agreement, express or implied, to permit any other person to acquire by rwirchase, 
or otherwise, the land for which he applies, but all land applied for to be conditionally 
purchased shall be for the bond fide use and benefit of the applicant in his own proper 
person, and not as the servant, agent, or trustee of any other person : And all contracts, 
a^eements, and securities made, entered into, and given, with the intent of violating, or 
which (if the same were valid) would have the effect of violating the provisions of this sec- 
tion, and all contracts and agreements relating to land hereafter conditionally purchased, 
made or entered into before, at, or after such purchase, and to take effect wholly or in 
part at or after the oompletioh of the conditions required by the eighteenth section 
of the " Crown Lands Alienation Act of 1861," shall be and are hereby declared to be 
illegal and absolutely void whether at law or in equity. And if any person shall in 
violation of the provisions of this section become the conditional purchaser of any 
land, all the right, title, and interest of the conditional purchaser or of his assignee, 
having notice of such violation, and all moneys paid in respect of suc^ land, and the 
land itself with all improvements thereqn snail on notification to that effect in the 
Gazette be absolutely forfeited, and the said land shall again become Crown lands open 
for conditional purchase or sale by auction as the case may be imder the provisions of 
the " Crown Lands Alienation Act of 1861 " and of this Act. 

10. Any person who shall enter into any such contract or agreement as is declared to 
be illegal by section nine of this Act shall be guilty of a misdemeanor, and on con- 
viction thereof be imprisoned and kept to hard labour for any term not exceeding two 
years. 

11. Any person between the ages of sixteen and twenty-one years, who, after the 
passing of this Act, shall become the owner of a conditicmal purchase, and^ shall whilst 
such owner either personally or by agent enter into any agreement for or in relation to 
the performance of any work or rendering of any services on such concQtional purchase, 
or in relation thereto, or shall, being such owner as aforesaid, enter into any agreement 
for or in relation to the loan of money, or the sale or purchase of goods and chattels of 
any description whatsoever, or into any agreement connected with the occupation, 
management, or general purposes of such conditional purchase not contrary to this Act, 
shall be subject to the same liabilities and have the same rights in respeet of such 
agreement as if he were of the full age of twenty-one years. 

12. If at the time of conditional purchase hereafter made of any Crown land such 
land shall not have been surveyed by the Government, temporary boundaries thereof 
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Pommcncing from some well-defined point, slnill be determined by the conditional pur- l*nd until sur 
chaser, who in every case where residence is requiwd hIiiiU within three months from cSJ^^^ent. 
the date of application occupy the land as liis bond fide residence. And any dispute 
between such purchaser and any other person other than a holder in fee or his alienee 
claiming any interest therein respecting such boundaries shall be settled by arbitration : 
Provided that if such land sliall not be surveyed by the Oovernment witliin twelve 
months from the date of application the purchaser may by notice in writing to the 
Xjand Agent for the district withdraw his application, and thercujxm he shall be entitled 
to a refund of any deposit paid by him, or he may have the land 8iu*veyed by any 
licensed surveyor ioj the time being autliorized by the Minister to make any such survey, 
find the expense of such survey in accordance willi tlie scale of charges fixed, or to bo 
fixed by the Sur^-eyor General, shall be allowed to such purchaser as part. ^Miyment of 
his purchase money. 

13. CroAvn lands conditionally piu-chased A\\\\\ if measured by the authority of the SSSirement of 
Government previously to such purchase be taken in jwrtions as measured, if not exceeding portioni seleetoA 
six hundred and forty acrcsf unless tlio applicant shall aj)])ly to purchase a part of such and reMrvation 
portion and shall pay the cost of the survey by way of subdivision of tlie same, and "' roads »nd 
the Minister shall approve thereof. ^ And no land sliall be considered to be measured ^^ 

until the plans of the measurement sliall have been approved of by the Suneyor 
Ckneral, of which the signature of the said Surveyor Q-eneral or the olfieer by him 
deputed on such plans shall bo evidence, and every conditional purchase if unmeasured, 
and having frontage to any river, creek, road, or intended road, shall, if within the first 
class settled districts, have a depth of not less than twenty chains, nnd otherwise shall 
have a depth of not less than sixty chains, and shall have the bouiuhiries other than tin* 
frontage directed to the cardinal points, and if having no frontage as aforesaid shall be 
measured in a rectangular block and with boundaries directed to such cardinal points : 
Proiided that no frontage as aforesaid and no boundarj' of such rectangular block shall 
oxcced eighty chains in a direct line : Provided that should it appi^ar to the Minister 
desirable the boundaries of portions having frontages may bo made approximately at 
right angles with the frontage, and may bo so applied for, and may be otherwise modi- 
lied, and the boundaries of portions having no frontages may be modified and necessary 
Yoadways and water reserves may be excluded from any measurement. 

14. No error or uncertainty in the description of land conditionally purchased, whether Error In des- 
before or after the passing of this Act, shall vitiato the purchase in any case where the crintion not to 
Minister is satisfied that the land occupied by the conditional purchaser is the land ^***^ puronaie. 
intended to be described in his application. And if the Minister shall at any time 

notify to a conditional purchaser the description of the land purchased by him, as finally 
approved of by such Minister, such notification shall be conclusive evidence that the lana 
therein described is the land conditionally purchased. (") 

15. If at an^ time it shall be deemed expedient to proclaim a public road through Roads through 
any land conditionally purchased, it shall be lawful for the Governor Ih Council, by ^Jjjl«<>**l P^*" 
advertisement in the QaxettCf to resume so much of the land as may be required for the 

purpose as such public road : Provided that the conditional purchaser or his alienee 
shaU receive a refund of the purchase money paid in respect of the land so resumed, 
as also of any amount expended thereon by way of improvements. 

16. If any part of a measured portion of Crown lands measured as aforesaid by the If part of 
authority of the Government shaU be improved to the extent of not less than forty SfontaowlSS^ 
pounds, the residue of such measured portion, if not less than forty acres, shall for residue ma^ be 
all purposes of conditional purchase, be neld to be Crown lands, and as such open to conditlonJOiy 
conditional purchase in the same way as^ other Crown lands, if the Minister shall pwohwed. 
approve sucn purchase, and any person who shall conditionally purchase the said 

residue shall pay the cost of subdivision. 

17. Crown lands conditionally purchased, which shall be proved to the satisfaction Forfeiture of 

of the Minister after inquiry before a Commissioner in the manner hereinafter pro- wJiijSSi.^*^ 
vidcd, to have been abandoned by the purchaser or his alienee at any time after the ^ 
expiration of three months from the date of apphcation to purchase, may by the 
authority of the Governor in Council be declared forfeited by notice in the Oagette, 
and non-compliance with the condition of Residence aooording to the provisions of the- 
eighteenth section of the "Crown Lands Alienation Act of 1861," shall be held to be 

(*^) Ejectment by grantee against conditional purchaser. Defendant claimed title by 
virtue ox conditional purchase prior to issue 01 grant, — his anplioation to purchase 
having been considered imcertam in the description of the Iimd, he tendered his 
application for a certificate imder the 14th section of the Crown Lands Acts Amend- 
ment Act. The certificate had been issued subsequent both to the date of £|rant and 
commencement of action ; the Judge ruled that the certifloate was inadmissible in 
evidence. Held, that the evidence was improperly rejected. Held, per Hargrave and 
Faucett, J.J. (Martin, C.J., disaetdiente), that the 14th section was retrospeotiye,— 
Dine* y. Gordon, S.O., Sept. 5, 1876. 
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on abandonment: Provided that the period of three years, within which the con- 
ditional purchaser or his legal alienee is required to effect improvements, may be Mi 
to commence from the date of tlie survey of the lands applied for. 

18. In the event of land conditionally purchased devolving on or becoming vested in 
any person by testamentary disposition or operation of law, the same shall be held and 
enjoyed In' such person as a conditional purchase subject to the provisions of (Iw 
"Cro^^•n Lands Alienation Act of 1861" and this Act, save and except the condition as 
to residence, anything in the said or this Act to the contrary notwithstanding. 

19. Any land which shall have reverted to Her Majesty, or have become fOTfeited 
under the " Crown Lands Alienation Act of 1861" or this Act, shall thei?eupon, if H^e 
same be within an area under lease or promise of lease, return, together with any land 
held under pre-emptive lease in connection with such first-mentioned land, to the per- 
son entitled to such area by virtue of such lease or promise of lease at the time of such 
reverting or forfeiture, subject nevertliclcss to sale as by the said Acts provided. 

20. In the measurement of any additional selection or selections of land, the fwrnt- 
age to the total area shall not exceed the extent which would be allowed to an onginal 
conditional purcliaso made in one block of six hundred and forty acres: FroTided 
further that the intervention of a road, not being a main road, between any land 
originally held and any additional selection shall not invalidate such additional ade^ 
tion. 

21. No holder in fee simple of land who shall hereafter make any oonditi(n»l pur- 
chase of adjoining lands imder the twenty-second section of the " Crown Itods 
Alienation Act of 1861," shall be entitled to a grant in fee simple of such adjdning 
land, unless he shall at the time of making application have been resident for three 
years on the land so held in fee simple, or shall before the expiration of -three yeais 
from the date of the application have resided for three years on the said land, or on the 
land conditionally purchased in right thereof. 

22. Any land originally purchased and land purchased by way of additional adec-* 
tion may, for all the purposes of the eighteenth section of the " ^Jrown Lands Ahena* 
tion Act of 1861" as to residence and improvements, be held to be one holdhig and 
conditional purchase ; and upon a declaration under the Act ninth Victoria numher 
nine being made by the person then in possession of the said lands, that he or some one 
through whom he claims has been in continuous bond fide residence on any part of t^e 
said lands for three years previously to the time of making such decIa];^tion, and has 
improved the said lands in any part or parts to the extent of a sum equal to the aggre- 
gate of one pound per acre of the whole aggregate area of the said lands, such person 
shall, upon the Minister being satisfied, be held to have coniplied with the provisioais 
of the said eighteenth section as to residence and improvementii as to the aggregate 
area of such hinds, and be entitled upon payment of the balance of the purchase 
moneys of the whole of such area to a grant in fee simp^ of the whole area of such 
lands. 

23. Any conditional purchaser, not being imder the age of twenty-one years, irbo 
shall have been in band fide residence for one whole year on the land conditionally pur- 
chased by him, may transfer any land conditionally purchased by- him by way oi 
additional selection, together with the land in respect of which i^uch additional selection 
was made, notwithstanding that such additional selection may not have been held by 
him for such period ; and the said lands upon and after such alienation shall be held 
by the alienee thereof as one holding and conditional purchase for all purposes ; but no 
alienee of any conditional purchase in respect of which the full term of residence shall 
not have been completed may so transfer until he shall have been in bond fide rendence 
on the same for one whole year : Provided that all alienations of conditional purchases 
and additional selections shalL be duly notified to the Land Agent of the district, who 
shall register in a book to be kept by him for such purpose the pEirticulars of every 
alienation, and shall also forvrard such notice and particulars to the Minister for Lands. 

24. No alienation may be made of any land conditionally purtdiased by way of 
additional selection, under the twenty-first and twenty-second sections of the ** Crown 
Lands Alienation Act of 1861," as a separate and distinct parcel of land from the land 
by virtue of the possession of which such land shall have been so conditionally pmv 
dhased, unless and until all the conditions and requirements of the said Aot, or of this 
Act, have been observed and performed as to such additional selection. 

25. The Governor in Coimcil may appoint any person as a Commissioner, to whom 
shall in case of dispute or question, and may in every case be referred by the Minister 
the claim of any conditional purchaser or ma alienee to a grant under the provisions of 
the eighteenth section of the " Crown Lands Alienation Act of 1861," or under this 
Act, as also every information or complaint to the Minister by any person that any con- 
ditional purchaser or his alienee is net fulfilling or has not fulfilled the conditions as to 
residence or improvements on the land conditionally purchased, and such Conmus8i<Hier 
shall hear in open Court, and report to the Minister upon every such daim and informa- 
tion or complaint, ^d shall for such purpose hear any evidence adduced touching the 
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matters under inTCstigation : Proricled that any person, not being a duly authorized 

officer of the GoTcmment, who shall, by information or complaint, have occajtioned any 

such inquiry shall prior thereto have lodged with the land agent the sum of ten 

pounds as security for any costs whicli may be awarded against him by the Commissioner; 

and such Commissioner shall have the same power of summoning and compelling the 

attendance of witnesses, and of administering oaths as are or shall be given to Justices 

of the Peace under any Act or Acts for the time being in force rcgidating proceedings 

on summary convictions, and the said Commissioner shall proceed in the hearing of 

luid reporting on such matters in such manner as shall be provided by any rogidations 

in that behalf under this Act ; and every ^-itncss so summoned shall be entitled to the 

aamo allowance for travelling expenses as is provided by law for witnesses attending a 

^District Court. 

26. Adjoining poriions of Crown lands conditionally purchased for tlie purpose of Adjoinbig 
mining may, for all the purposes of the nineteenth section of tlie '' Crown Lands 3|J?®^ ^t^' 
Alienation Act of 1861," be held to be one holding and conditional purchase ; and upon tiona maybe 
the Minister being satisfied that a sum of money equal to two pounds per acre of the treated as on« 
aggregate area of the said lands has been expended in mining operations upon any part "^®*' 

or parts of the said lands, or u^wn any adjoining lands held and used in connection 
therewith, the provisions of the said nineteenth section as to expenditiure in mining 
operations shall be held to have been fulfilled in respect of the whole of such lands. 

27. After the passing of tliis Act it shall be lanVful for the lessee of any land.s held Conversion of 
under lease from the Crown for mineral purjwses to piwchasc the same as mineral con- [Jto^i^lS^n- 
ditional purchases, notwithstanding clause thirteen of the " Crown Lands Alienation ditional nor- 
Act of 1861," and clau>o eleven of the "Crown Lands Occupation Act of 1861": chases irithin 
Provided that such lands were not at the date of th6 application for such lease within C??j5jJ^^ 

the population areas prescribed by the first before mentioned clause. 

28. The Q-ovemor may authorize the conversion of any lease of Crown land held for Minefal leases on 
the purposes of mining for any metal or mineral other than gold into a mining oon- roservesn^ be 
ditional purchase under section nineteen of the "Crown Lands Alienation Act of 1861," mhiwljoond? 
notwithstanding that such land may be included within a reserve from sale made tional purchases, 
subsequently to the granting of such lease. 

29. Not more than one selection of land shall be apphed for by one person as a con- Maximiun area 
ditional purchase on the same day, and the maximum area of land wliich any person ?* i^.P^J'^***'** 
may at one time 'apply for, and of which ho may bec(Jme the conditional purohaser, j^^ ,^ ""' 
together with that which he may subsequently acquire by way of additional selection, forty acres. 

as also the maximum area of land to be sold bv auction in* any one lot, shall be six liun- 
dred and forty acres : Provided that nothing herein shall prevent any ptTson who shall 
have f idfiUed the conditions in respect to his conditional purchase, or duly aUenated the 
same, from making anotlier conditional purchase, or prevent any person from purchas- 
•«ig any number of portions of not more than six hundred and forty acres each at 
auction or by virtue of improvements. * 

30. Every person applying to have land measured for sale by pubUc auction shall at Applicant for 
the tinie of application pay into the Treasury the sum of sixpence per aero on the area purchase at 
so applied for, which sum shall be taken as part payment of tlie balance of the P^"^^^^® Sy^^JJJjif^l 
money of the same if pjirehased by such applicant ; but if the said land be not sold appu^tion. 
when offered at auction such sum shall be forfeited, and if it be sold to any other 

person the deposit shall be refunded : Provided that if the land be not offered for sale by 
auction within twelve months from the date of application the appUcant may claim and 
receive a refund of his deposit; 

31. If any person holding any Crown lands under a lease or promise of lease for Pre-emptive 
pastoral purposes shall deliver to the Land Agent of the district an appUcation in right pro- 
writing for liberty by reason and in virtue of improvements intended to be made thereon, X^J^JaJf u^dg 
to purchase any area of such land not exceeding six hundred and forty acres, nor less than intended to be 
forty acres, describing as may be required by any regulations hereimder the boundaries improved. 

of the same which sliall be subject to the several provisions of the " Crown Lands 
Alienation Act of 1861" and of this Act, and setting forth the intended improvements, 
and shidl also at the same time pay to the Land Agent a sum of money equal to one pound 
per acre on the area so applied for, such land shall for the period of one year from the 
date of such application be held to be land lawfully contracted to be granted in fee 
simple, and as such not open for conditional sale by selection or by auction, and upon 
•the completion to the satisfaction of the Minister of improvements to the value of one 
pound per acre on the land so apphed for, a grant in fee simple of such land shall issue ^ 
to the person so applying, or his legal alienee or representative, at the appraised value : * 
Provided that if the said improvements shall not be so made twenty-five per cent, of 
the deposit shall be forfeited and the balance refunded, and the said land shall be and 
become Crown land within the meaning of tl>e "Crown Lands Alienation Act of 1861"! 
Provided also, that no such application to purchase as aforesaid. shall be made for more 
than one square mile within each block of five miles sqyaro out of each lease, or a 
proportionate quantity out of any holding of lees area. 
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Governor may 32. Tlie Governor in Council may by notice in the Gazette reserve or dedicate in sucli 

d^^to^Uind for "^^^^^^^ ** '^J^J seem best for tlic public interest any CroTJvn lands not exceeding sixty acres 
use of Pastoral for the use and general purposes of Pastoral and Agricultural Associations, and upon 
or A^cultural any suqU notice being published in the Gazette such land shall become and be reserved 
* «-*'— or dedicated accordingly : Pro\'ided that an abstract of any intended reservation or 

dedication sliall be laid before botli Houses of Parliament one calendar mouth before 

such reservation or dedication is made. 
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PART II. 

85. The sale conditional or otherwise of any land within any l9aso granted under the 
" Crown Lands Occupation Act of 1861," in the Second Class Settled Districts or in tlic 
Unsettled Districts, for pastoral purposes, shall cancel so much of the same as relates to 
the land so sold and also to three times the area thereof adjoining thereto ; but as to this 
last-mentioned area only when and after the same shall have been duly claimed under 
tliis Act by the purchaser as a pre-emptive lease, and the rent for the same shall 
have been paid according to the provisions of the next following section, to which all 
conditions and liabilities attached to pre-emptive leases in the First Class Settled Dis- 
tricts shall apply ; and in the case of conditional purchase, if there be no available adjoin- 
ing land witnin such lease which a conditional purchaser can claim as for such pre- 
emptive lease, then the eflfect of his cQuditional purchase shall be to cancel three times 
the area thereof out of any adjoining land imder such a*d joining pastoral lease, in the 
manner hereinbefore described. 

36. Conditional purchased or holders of land in fee simple who may bo entitled under 
the " Crown Lands Occupation Act of 1861 " to lease adjoining Crown land by pre- 
emptive right, may make application for such lease on a form to be prescribed by»any 
regulation in that behalf for the time being, to the Land Agent of the district, the said 
application to be accompanied by the rent for the current year at the rate fixed by the 
said Act; and such applicant may upon approval by the Minister enter upon and occupy 
such land, or so much thereof .as shall not already he held and occupied under any other 
pre-emptive lease : Provided that the same shall be taken occupied and held subject to 
the several conditions prescribed by the said Act, and to the boundaries thereof being 
defined as provided therein or by any regidations : And provided also, that the inter- 
vening of any road or creek shall not be a bar to the granting of such application : 
Provided also that such imi)rovements as would exempt any land from conditional jmr- 
chase under the " Crown Lands AUenation Act of 1861," or of this Act, shall in like 
manner and to the same extent exempt such land from being taken or given by way of 
pre-emptive lea^e. 

PART III. 

MiSCELLANEOrS. 

43. A copy of any application, letter, document, or instrument of any kind whatsoever 
relating to any conditional purchase, reservation, dedication, or right to or disposition of 
land under the " Crown Lands Alienation Act of 1861" or this Act, and whether of the 
original or of any press copy thereof, and of any endorsement or memorandum upon 
the same, certifi^ by the officer having the_custody thereof fo be correct, shall be 
admissible in evidence in every case in which the original would be admissible and 
without proof that the person so certifying is the officer having the custody thereof, if 
he shall state in his certificate that he has such custody. 

44. Any person, unless lawfully claiming under any subsisting lease or license or 
otherwise, imder the " Crown Lands Occupation Act of 1861," or under this Act, or 
under the Act thirty-seventh Victoria, number thirteen, or any other Act which may be. 
passed for the better provision and regulation of mining, who shall be found occupying 
an^ Crown land or land granted, reserved, or dedicated for public pforposes, either by 
residing or by erecting any hut or building thereon, or by clearing, digging up, or 
enclosing or cultivating any part thereof, or by cutting timber other than firewood not 
for sale thereon, or by obtaining stone therefrom or otherwise without authority from 
the Government, shall bo liable on conviction to a penalty not exceeding five pounds for 
the first offence, and not exceeding ten pounds for the second offence, and not exceeding 
twenty pounds for the third or any subsequent offence, which penalties shall be recovered 
before any two or more Justices of the Peace upon the information or complaint on 
oath of any Commissioner of Crown Lands, or other person authorized by the Minister 

♦in that behalf : Provided that no information shall be laid for any second or subse- 
quent offence until thirty clear days shall have elapsed from the date of the previous 
conviction. 

45. If any person shall wilfully obliterate, remove, or deface any boundary-mark 
which may have been made or erected by the authority of the Surveyor General, or by 
an authorized licensed surveyor, or by or under the direction of any authorized officer, 
arbitrators, or umpire, he shall be guilty of a misdemeanor. 
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46. Tlie Governor iu Council may from time to time, by a notice in the Qazetle^ 
proclaim and dcclurcland districts and tlieir limit.** and areus, for all the purposes of 
the " Crown Lands Alienation Act of 18G1" and this Act, and from time to time by any 
such notice as aforesaid, alter and vurj* tlie limits and areas of any sucli districts. 

47. The Governor in Council may make and proclaim regulations for carr} ing this 
Act into full effect, so as to provide for all proct»ediugs, fonns of leases, and other 
instruments, and all other mattcfB and things arising under and consistent with the 
provisions of this Act, and jiot herein expressly provided for : And all such regulations 
shall upon publication in the Gazette be valid in law : Provided that a copy of every 
such regulation shall be laid before l)oth Ilouses of Parliament within one month from 
the issue thereof, if Parliament be then in session, or otherwise within one month after 
fho commencement of the then next ensuing session. • 

48. The words " Governor in Council" shall mean Governor with the ad-vico of the 
Executive Council. 

49. This Act may be styled and cited as the " Lands Acts Amendment Act of 1876." 
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SCHEDULE. 



No. of Act 


Tide of Act 


Parts repealed. 


25 Vict. No. 1 


• 

An Act for regulating the Alienation 
of Crown Lands 


^Tho whole of sections 8, 16, 
17, 20, and the following 
words in section 18: — 
"and the certiflcate of 


25Vict. No. 2 


An Act for regidatiug the Occupa- 
tion of Crown Lands 


tiie Land Agent for the 
district or other proper 
^ officer." 

^The whole of sections 18, 

19, 30, and 33. 
The following portions of 
section 12 — 

Division 5 — the first pro- 
viso. 

The nOiole of the 9th sub- 
division of section 12, 







MARRIAGES (COLONIAL). 

28 <k 29 Vic, c. 64. An Act to remove doubts i^especting the validity of 
certaili MaiTiages contracted in Her Majesty's possessions abroad. 
[29 June, 1866.] 

" Whereas laws have from time to time been made by the Legislatures of divers of 
Her Majesty's possessions abroad for the purpose of establishing the raUdity of certain 
marriages previously contracted therein, but doubts are entertained whether such laws 
are in all respects effectual for the aforesaid purpose beyond the limits of such posses- 
sions i" Be it therefore enacted as follows : 

1. Every law made or to be made by the Legislature of any such possession as afore- 
said for the purpose of establishing the vahdity of any marriage or marriages contracted 
in such possession shall have and be deemed to have had, from the date of the making 
of such law, the same force and effect for the purpose aforesaid, within all parts of ller 
Majesty's dominions, as such law may have had, or may hereafter have, vnthin the 
possession for which the same was made : Provided that nothing in this law contained 
sliall give any effect or validity to any marriage unless at the time of such marriage 
both of the parties thereto were, according to the law of England, competent to con- 
tract the same. 

2. In this act the word " Legislature" shall include any authority competent to make 
laws for any of Her Majesty's possessions abroad, except the Parliament of the United 
Kingdom and Her Majesty in Council. 
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REGISTRATION OF DEEDS.- 

6 Geo. IV. No. 22. An Act for registeiing Deeds and Conveyances in 
New South Wales and for other purposes. [16th November, 1825.] (*) 

[Preamble] 
All Deedi", Con- "1. That from and after tho passing of this Act or Ordinance, aU Deeds, Conveyances, 
vejTinoes, and and other Instruments in Writing (except Leases for less than three years), of and 
mroteVexcep^ relating to or in any manner affecting any lands, tenements, op other hereditaments 
Leases for less situated, lying, and. being in New South Wales, may be entered and registered in tho 
than three yeais) Office of the Supreme Court of New South Wales in the manner hereinafter directed : And 
in ^e'^sSmremo ^^*'*'her, that all such Deeds, Conveyances, and other Instruments in Writing as aforesaid, 
Ck>urt as heroin made and executed- io»4^^ and for a valuable consideration, and registered in pur- 
directed, suance of the said Proclamation, or in conformity with the provisions of this Act or 
And to have Ordinance, shall have and be allowed priority over every other Deed, Conveyance, or 
* lM*to*the^te of ^^^^^ Instrument in Writing — that is to say, the D^ed, Conveyance, or other Instrument 
r^istration. iu AVriting first registered in the Office of the Judge Advocate (if the same shall have 
been registered under the said Proclamation), or first registered in the Office of the 
Supreme Court (if the same shall be registered in conformity with this Act or Ordinance), 
shall have priority in respect of all lands, tenements, or other hereditaments conveyed 
or affected by such Deed, Conveyance, or other Instrument in Writing, over every other 
Deed, Conveyance, or other Instrument in Writing whatsoever and howsoever conveying, 
charging, or affecting the same lands, tenements, or other hereditaments : And the 
Deed, Conveyance, or other Instrument in Writing next registered as aforesaid mutatis 
mutandis shall have priority over every other Deed, Conveyance, or Instrument in 
AVriting as aforesaid ; and bo on according to the priority of the time of registering such 
Deed, Conveyance, or Instrument in Writing as aforesaid. 
Exceptions as to 2. Provided always, and be it further enacted and ordained, That no Deed, Conveyance, 
Deeds, Convey- or other Instrument in Writing conveying or affecting any4ands, tenements, or heredita- 
In^ime^t luciits in New Soutli Wales as aforesaid, shall be subject by force of this Act or Ordinance 
already made ^^ l^^e any priority to whicli the same might otherwise be legally entitled, if the same 
or which shall be shall b« registered in conformity with this Act within. the respectives times h^cin next 
^^^^\\^^^ limited and appointed, — that is to say, any Deed, Conveyance, or other Instrument iu 
registered Writing which shall have been already made and executed in New South Wales, 
within certain which shall bo registered within one calendar month, or iu Van Diemen's 
periods. Land within three calendar months, or in any other parts of the world within 
eighteen calendar months, from the passing of this Act or Ordinance.: end any Deed, 
Conveyance, or other Instrument in Writing, which shall be hereqff.er made and 
executed iu New South Wales, which shall be registered within one calendar month, 
or in Van Diemaii's Land within two calendar months, or in other parts of the world 
within twelve calendar months, from the making and executing of the said Deeds, Con- 
veyances, and other Instruments in Writing, respectively, — shall have and retain such 
and the same priority and advantages to which such Decid or Instrument, respectively, 
would have been by law entitled if this Act or Ordinance had not been passed : But if 
such Deed, Conveyance, or other Instrument in Writing, shall bo registered after the 
I'espective times limited and appointed as last aforesaid, then such'Deed, Conveyance, 
or Instrument in Writing as aforesaid shall come under the foregoing clause of this 
Act, and sltaU have and be entitled to priority only from the time of the registration 
thereof as aforesaid. 
Registration of 3- [Office of Supreme Court to be tjie office of registration.] 

Deeds, Convey- 4. And be it further enacted and ordained, That the registration of all Deeds, Con- 
JJ^^^JJ^tg veyances, and other Instruments in Writing of, or relating to any lands, tenements, or 
how to be made, hereditaments in New South Wales, shall be made in the following manner, — that is 
to say, a Memorial shall be vnritten on parchment or paper, setting forth the date 
A Memorial with of such Deed or other Instrument intended to bo registered, and the nature thereof j 
certain par- the names of all the parties and all tho witnesses thereto ; the lands, tenements, or 
written! *** hereditaments intended to be conveyed ; the pecuniary or other consideration paid, in 

the form or to the effect mentioned in the Scliedule hereto annexed marked A, or with 
Reference to such altemtions therein as the nature and circumstance of any particular case may 
Schedule A. require ; and the said Memorial shall be signed by some or one of the parties to tho 
original Deed or Instrument, and shall be dehvered into the Office of the Supreme 
Memorial to be Court of New Soutli Wales, and verified upon the oath of some competent person, that 
verified on oath. 5^.]^ Memorial contains a just and true account of the several particulars therein set 
forth, which oath shall be made before one of tho Judges, or the Registrar of the said 



aDoSnted shall ^^^^^*' » **"^ upon the delivery and verification of any sudi Memorial as aforesaid, the 
give a receipt for proper officer or clerk appointed for such purpose, shall give a receipt for the same, in 



(*) Repealed by 7 Vic. No. 16, see note ante, p. 14L 
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whi<^ shall be specified the ccrhiin day, hour, and time on which the eanie sliall have J**© wmespecify- 
been deliTcred in the Faid office, and the number of such Memorial according as the jj^ wStlme 
samo shall be numbered in the said oiiice. of its doHvery. 

6. And bo it further enacted and ordained, That the proper officer or clerk shall, Aud shall inune< 
immediatclj after the delivery of any sueli Memorial into the said office, endon»e on the ^***?J^ £?J?™? 
back thereof the number thereof, and the certain time when the same shall have been g^^j^ Memorial 
received, and the name and place of abode of the witness attesting or verifying the same, the number and 
and the time so endorsed sliall be held, deemed, and taken to be the time of thoregistra- the time of its 
tion of eveiy such Deed, Conveyance, or Instrument in Writing whereof such Momoiial offle|J° wltii^othw 
shall be made as aforesaid ; and every such Memorial so delivered in shall bo numbered narticulars. 
suoccssively, according to the order of time in which the same shall have been delivered, 
and shall immediately be entered according to such number and order of time in some 
particidar book which shall be provided and kept for such purpose in the said office; and 
every such book shall be open at iull convenient times to the inspection of all such 
persons as may be desirous of scarcliing the same. 

6. And bo it further enacted and ordained, That if any officer or clerk in the Office Py^^F ^S*?"^ 
of the said Supremo Court shall neglect or omit to number and enter in manner and neff?octl* 
form herein directed any such Memorial so delivered into the said office as afore- omission, or 
said, or shall make an erroneous entry thereof, he shall, for every such neglect, erroneous entry; 
omission, or erroneous entry, forfeit the sum of Five Pounds to His Majesty, His Heirs And shall be 
and Successors, and shall be furtlier liable in damages to the part)', according to tlie Wable in 
extont of the injury thereby sustained ; and if any such officer, clerk, or other person partyinjurod.* 
shall wilfully embezzle, raze, alter, forge, or counterfeit any such Memorial or endorsement, jq ombeEzle, 
made tjiereon as aforesaid, with intent to injure or defraud any other person or persons, erase, alter, 
snch officer, clerk, or other person shall be deemed guilty of felony, and being duly forge, or 
convicted thereof shall incur and suffer such and the like pains and penalties in the law Sch Wtemorial 
as persons convicted of forging or counterfeiting any Deed or Will are now subject to or endortement, 
by any Act of Parliament. how punishable 

7. And be it further enacted and ordained. That it shall be lawful for any person **° <»»iviction. 
residing in New South Wales, to deposit in the Office of the said Supreme Court, his or her ^l^* "™*^ 
last Will and Testament, under an envelope or cover, sealed with the seal of such person ; soa^mS^ be 
and the same shall be endoriod with such person's name, and shall remain in the saiil doimsited in the 
office, in the custody of the Registrar of the said Court, until the decease of the testator ^"}|w?® 9°^ 
(unless previously required to be given up by such testator) and upon the death of sucli of\he t^ti^r 
person the Registrar shall examir.e the same, anil deliver it to the executor first named 

therein, or other person lawfully entitled thereto, or in case of doubt to such person or 

persons as the Chief Justice of the said Court shall upon summary petition order and direct. • 

8. Aud whereas fines with Proclamations cannot bo conveniently levied, nor common Recital of PrtP 
recoveries suffered in this Colony : And whereas by a certain other Proclamation of the clamation of the 
Gk)vemor of New South Wales, bearing date the sixth day of March, in the year of our ^rflJlP^te 6th 
Xiord one thousand eight hundred and nineteen, certain regulations were made for Mfirch, 1819, for 
barring the right and title of married women to dower and other estates of freehold : barring the 
And whereas it is expedient that the said last-mentioned Proclamation, so far as respects ^^nit^^'l^^^ 
the alienation of any such right or title bond fide made in conformity therewith, should women to dower 
be confirmed, and that the want of fines' and recoveries shoidd be eflbctually supplied and other 

by making other Conveyances, attended with the particular forms hereinafter mentioned J^*®^ ^' ''^*" 

equivalent thereto : Be it therefore further enacted and ordained. That every Deed, ' 

Conveyance, or other Instrument in Writing, made and executed by any feme covert Or Con^jSn^' or 

married wo wan, of and concerning any lands, tenements, or hereditaments situated in other Instru- 

New South Wales, and acknowledged in the form and manner appointed and directed nient, conoeni* 

by the said last-mentioned Pi-oclamation of the Governor, shall be and bo taken to have tenen^ESs"** 

been valid and effectual to pass and convey all the right, title, and interest of such niado and execu- 

feme covert or married woman, to and in all snch lands, tenements, or hereditaments ted by any feme 

intended to bo alienated and conveyed by such Deed or other Instrument : And further, maiT'«i^wo 

That any Deed or Deeds in due form of law made and executed by any party or parties under the said * 

from whom any estate, right, title, or interest, in any lands, tenements, or hereditaments Proclamation, 

situated in New South Wales, is, or may be intended to pass, and acknowledged by such ^ ^ ^®^^ ^•aUd; 

party or parties, in the manner hereinafter mentioned, — that is to say, if such Deed or Deeds made aud 

.Deeds shall be made and executed in New South Wales, and shall be acknowledged ^^^^Jljj^® 

before one of the Judges of the Supreme Court of New South Wales, or some person . , \^e,cA 

didy authorized for such purpose, as hereinafter provided ; or, if made and executed before oiSoftiie 

in van Diemen*s Land, shall be acknowledged before one of the Judges of the Supreme Judges of the 

Court of Van Diemen's Land ; or, if made and executed in Q-rcat Britiiin or ^r&'^^^Si^^?'"^ 

Ireland, shall be acknowledged before any Mayor or other Chief Magistrate of the city, wales^or Van 

borough, or town corporate where or near to which the person .or persons making such Diemen's Land, 

acknowledgment shall Vesido, — such Deed or Deeds so acknowledged shall be as valid J>r i' nmde in 

and effectual in the law to pass all the estate, right, title, interest, and claim of the iJj^d bSore^^ 

respective parties to such Deed or Deeds, in or to all and every such lands, tenements, or Mayor or Chief 

hereditaments as aforesaid in such Deed or Deeds mentioned and intended to be Magistrate— 

ShaU be vaUd, 
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conveyed, and to transfer and convey the same to the grantee or grantees, bargainee or 
bargainees, or other person or persons in such Deed or Deeds mentioned, their heirs and 
assigns for ever, According to the several estates and interests in and by sucli Deed or 

-Deeds conveyed and limited, as if a fine or fines with Proclamations had been levied, or 
a common recovery or recoveries had been suffcrcd of such lands, tenements, or here- 
ditaments, or as if such lands, tenements, or hereditaments intended to be conveyed had 
been conveyed by the firmest and niost regular deeds, conveyances, and assurances in the 
law : Provided always, and be it further enacted and ordained. That in case any married 
woman may be party to any such Deed or Deeds as last aforesaid, such married woman 

. shall be, at the time of the execution thereof, of the full age of twenty-one years, ^nd 
shall be examined privately and apart from her husband by the Judge or .other person 
before whom such acknowledgment shall be made as aforesaid, and shall confess that 
she did execute the same freely and voluntarily, and without the fear, menace, or 
coercion of her husband : Provided also, That every such acknowledgment and con- 
fession as aforesaid shall be certified under the common seal of such city, borough, or 
towv corporate, or seal of office of the Judge or other person before whom the same 
shall be made as aforesaid, and suck certificate shall be endorsed and affixed U> such 
Deed or Deeds as last aforesaid, and shall be deemed and taken as sufficient proof oi 
every such acknowledgment or confession as aforesaid. 

9. Provided always, and be it further enacted and ordained, That in case it ihall be 
made to appear to the satisfaction of one of the Judges of the Supreme Court of New 
South Wales, that any one or more of the parties to any such De^ or Deeds as last 
aforesaid, residing in New South Wales, shall bo desirous of acknowledging the same, 
but shall not be able, by reason of distance or bodily infirmity, to attend sucn Judge in 
person, it shall be la'v^'f id for such Judge, and he is hereby required, by a commission 
under his hand and seal, ti> authorize and empower some fit and proper person to take 
and receive the acknowledgment of such p&rty or parties, or the confession of any 
married woman as to her voluntary execution thereof in manner as aforesaid, and the 
same shadl be certified under the hand and seal of such person, and endorsed or affixed 
to such Deed or Deeds a^ hereinbefore directed, and shall be of the like force and effect as 
if such acknowledgment o^ confession had been made before any Judge of the said G6urt. 

10. Provided always, and be it further ena($ted and ordained, That a Memorial of 
every sucli Deed or Deeds as last aforesaid shall be made and registered in the office of 
the Supreme Court, in the manner and form hereinbefore directed and pointed out. 

12. And be it further enacted and ordained. That the Chief Justice of th^ Supreme 
Court for the time being shall, and he is hereby authorized and required to make such 
rules and orders for facihtating the registration of any Instrument under this Act, and 
the means of reference thereto, as may from time to time become necessary, and to cause, 
as soon as conveniently may be after the passing of this Act or Ordinance, regular 
Indexes to be made to all Deeds, Memorials, Wills, and Judgments ^ready registered, 
recorded, or remaining in the said office, and also of all such Wills, Judgments, Becog- 
nizances, or other instruments as may hereafter be registered or recorded, whereby any 
houses, lands, or other hereditaments in New South Wales may bo charged, affected, or 
enciunbered in any manner howsoever. 
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5 Vic. No. 21. An Act to ainend the Act for the Registi-atioii of Deeds, 
and to provide for the establishment of a separate Registry for Sydney 
and Port Phillip respectively. [3rd January, 1842.] (*) 

Whebeas by au Act of the Governor and Council of New South Wales, passed in tlio Proaiublc. 
sixth year of the reign of King George the Fourth, intituled, •* An Act for Registering Gea V. No. 22. 
Deeds and Conveyances in New South Walea^ and for other purposes,* all memorials of 
deeds and other instruments relating to real property in New South Wales arc required 
to be Tcrified, and all aeknowledginents of married women and otlier persons to bo 
made and taken, before one of the Judges of the Supi-cme Court of New South Wales, or 
before the Registrar thereof or a Commissioner specially appointed for that purpose ; 
and wliereas the said provisions have, by reason of the present wide extent of tlie 
Colony of New South Wales, been found inconvenient, and the said Act requires amend- 
ment in certain other respects, and in particular it is expedient to provide for the 
establishment of a separate Registiy Olfico for Sydney and for the District of Port 
Phillip rei|>ecfivcly : lie it therefore enacted by His Excellency the Governor of New Memorials may 
South Wales, with the advice of the Legislative CouncU thereof, That from and after ^kJISw?^?-*"*^ 
the passing and publication of this Act, every memorial which by the said recited Act menu mode 
or by this present Act is required to be verified, and every acknowledgment by a before a Judj^, 
marridd woman or other person which by the said recited Act is directed in certain °J ^^ co?^*?^' 
cases to be made, may be verified and made respectively before either a Judge of the Bioner of the* 
said Supremo Court or before the Registrar of the same, or within the District of Port Supreme Court 
Phillip before the Deputy Registrar or other person who may be appointed to discharge 
the duties of Registrar there, or before any Commissioner of the said Supremo Court 
appointed in any part of the Colony under this Act for those purposes (such Com- 
missioner not being a ])Q.Tty to the instrument nor having been employed to prepare the 
same) ; and every memorial so verified and acknowledgment so made, such acknowledg- 
ment being certified under the hand and seal of the Judge or other person taking the 
same, in the form or to the effect of the form set forth in the Schedule to this Act 
annexed marked A, shall be as valid and effectual as if the same had been verified or 
made and certified respectively in manner required by the said recited Act. 

2. Provided always and bo it enacted, That tlio original instrument to which any Origitml iiistru- 
such memorial or acknowledgment relates shall be produced to the Judge or Registrar J^®"*.*^ ^ P'"*'" 
or other person before whom the same shall be verified or made as aforesaid; and in ease bo tokeiTS^Miy* 
such instrument shall appear to have been executed by any party unable to write, then marksman ther^ 
sut4i Judge, Registrar, or other person shall refuse to complete such memorial or acknow- tt>. 
ledgment by certifying the same, unless the execution by such party shall be attested 

by some Justice of the Peace, or Barrister, or Attorney, or Notary Public, whose attesta- 1 

tion shall contain a certificate that the contents of such instrument were previously 
explained to the party so unable to write, and that the nature and efi'ect thereof were at 
the time of such attestation, to the best of the belief of such Justice, or Barrister^ or 
Attorney, or Notary Public, understood by such party. 

3. [Fees to be paid on registration &c.] 

4. [Fees to Registrar or Commissioners.] 

5. [Registration for Port PhiUip.] 

6. [Limits of Port Phillip defined.] 

7. [Transcripts of ^justing memorials to be transmitted to Port Phillip.] 

8. And be it enacted, That after the passing of tliis Act, the receipt which by the said Receipt of 
recited Act is directed to bo given on the deUvory of any memorial into the office of the »nc»nori»l *nd 
Registrar of the said Supremo Court of New South Wales for registration, shall, in every Jlfceipt to^be 
case where such memorial relates to any instrument not being a will, be endorsed on endorsed on the 
such instrument ; and the Registrar, or Deputy Registrar, or other proper oflScer in that ^"JjJ'J"? °"*, *** 
behalf, shall then attach his signature thereto ; and every sucli receipt so endorsed and ^'^*^" " relates, 
signed, shall, on proof of such signature, be taken and allowed as evidence of the regis- 
tration of such instrument, and of the time when such registnition was made. 

9. And bo it enacted. That where mote than one instrument shall have been used or Wlieutwoinstru- 
shall be used, for perfecting the same conveyance or security relating to the same lands menta are used 
or hereditaments, one memorial only shall bo necessary, nor shall more than one the sam^coiS 
memorial be deemed to have been necessary in any such case under the said recited veyance. 

Act at any time heretofore ; and in any such memorial it shall be sufficient if the lands 
and hereaitaments be particularised once only. 

10. And be it enacted and declared, Tliat no judgment in any action at law already No Judgments 
recovered or to bo recovered, shall bind or affect, or be deemed to have bound or JiSYi^ ^ 1 
affected, any lands or hereditaments in the said Colony : Provided always, that every 

(•) Bepealed by 7 Tic. No. 16, see note ante^ p. 141. 
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writ of execution on any such judgment, against tlic lands or hereditaments of the 
person agahist whom such judgment shall be obtained, when delivered to the Sheriff 
of the said Colony or the Sheriff of any district thereof^ as the cose may be, shall aflect 
and bo deemed to have bound such lands from the timo^of such delivery thereof in like 
manner as any writ of fieri facias now binds goods and chattels. 

11. And be it enacted, That after the passing of this Act so much of the said recited 
Act as enacts that no deed, conveyance, or other instrument in writing, conveying or 
affecting any lands, tenements, or hereditaments, shall bo subject to lose any priority to 
which tlie same might otherwise be legally entitled, if the same be registered in con- 
formity with that Act within the times therein for that purpose limited, shall be and 
the Fame is hereby repealed, and that all deeds and other instruments affecting any 
lands or hereditaments in New South Wales or its Dependencies, which shall bo 
executed or made aft^r the passing of this Act, and which shall be duly registered under 
the provisions of this Act, shall have and take priority not according to their respective 
datc« but according to the priority of registration thereof only : Provided always, that? 
this section shall not extend to or affect any deed which shall be executed at any place 
in Europe within twelve months, or at any other place elsewhere out of New Stouth 
Wales within six months after the passing of this Act. 

* 12. [Representative of party if dead, or agent of an absent party, may sign memorial 
in his name.] 

13. [False oaths made punishable.] 

14. And be it enacted. That the term " instrument " hereinbefore used, shall, for the 
several purposes of this Act, be construed to include not only conveyances and other 
deeds, but also all instruments in writing whatsoever whereby real estate shall be 
affected or shall bo intended so to b^. 

15. [Registrar to cause proper indexes to bo made.] 

IC. And be it enacted, That in all cases where under the said recited Act an acknow- 
ledgment is required to be certified under an oiHcinl seal, the seal actually aflixed to any 
such acknowledgment, or to any certificate thereof, shall for the purix)scs of the said 
Act be taken to be the official seal of the officer taking or certifying the same, and 
no evidence to prove the contrary shall be admissible m any case either at law or in 
equity. , 

17. And be it enacted, That in all cases wliere, after the passing of this Act, in 
addition to a memorial of die instrument intended to be registered, there shall also be 
therewith deposited in the office of the Registrar of the Faid Supreme Court at Sydney, 
or the Deputy Registrar of the said Court at Port Phillip, as the case may be, an 
examined copy of such instrument at full length, certified by the oath of two credible 
persons, such oath liaving been taken before a Judge or any Commissioner appointed 
under this Act, or before such Registrar or Deputy Regis- trar, to be a true copy of the 
original to which the same relates, an^ by the oath in like manner of the attestipg 
witness or witnesses to such original mstrument, tliat it was duly executed by the 
several parties tliereto, or by such of them as shall app-^ar to have executed the* same ; 
every such original instrument, and also, in all cases where secondary evidence thereof 
would be receivable, every such examined copy thereof shall or lawfully may be received 
and given in evidence in any suit or proceeding whatsoever, without proof of its 
execution by the parties or any of them, whose execution shall have been so attested 
and certified, and as if such execution by tho said parties ha^been proved In the 
ordinaiy manner. 

18. Provided always and be it enacted. That in every such case as last aforesaid, such 
examined copy shall have been referred to in the memorial as accompanying or intended 
to accompany the same, and that it shall have been deposited as aforesaid within two 
months, or, if executed out of the said Colony, within twelve months, after the date of 
the instrument to which it relates, or, if executed before the passing of this Act, within 
six months after the passing hereof; and the day and hour of such deposit shall, imme- 
diately after receipt of such examined copy, be endorsed thereon, and also on the original 
instrument of which it purports to be a copy, which endorsements respectively, being 
signed by the said Registrar or Deputy Registrar making the same, shall, on proof of 
such signature, be received as conclusive evidence of the fact or facts therein stated ; and 
every such examined copy, being consecutively numbered according to the order of its . 
receipt, and also marked with the number of the memorial to wliich it relates, sliall 
thenceforth be carefully retained by such Registrar or Deputy Registrar and preserved 
for future reference ; and no such copy shhll be received with any interlineation or 
erasure therein, unless the same shall be noticed in the margin opposite. thereto by the 
signatures of the persons certifying on oath to such copy. 

19. And bo it enacted, That in every case where the production of any such examined 
copy as aforesaid, or of any memorial, shall be required for the purposes of evidence under 
this Act, the same shall or may be produced respectively cither by the said Registrar or 
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any Cler1[ in tbo oiHee of such Registrar or Deputy Begistrar appointed by him for tbat 
purpose, or by leave of a Judge by any other person, upon security giren to the satisfao- 
iioa of such Judge for the safe keeping thereof, and for tbo return of tbo same uninjured 
within a reasonable time to bo limited for that purpose. 

20. And be it enacted, Tliat with respect to every deed of feoffment hereafter executed. Effect of ngiM- 
of ivhich any sucU examined copy, certified as aforesaid, shall be duly dopoi*itc^ in the tration in the 
office of the said Registrar or Deputy Registrar, in manner aforesaid, the regiHtration of S«le?i2*to*dee<li 
the memorial referring to such copy sliail operate as and bo for all purposes equiva- of feoffment 
lent to livery of seisin, as to the lands and hereditaments comprised in and intended 

to be conveyed by such deed of feoffment, the same in all respects as if there had been 
Hyery of seisin actiuilly made and given of the same lands and hereditaments in tho 
most yalid and effectual form and manner. 

21. And be it enacted, Tliat every deed or instrument of release executed after the Recital of lease 
passing of this Act shall be as effectual as if the releasing parties who shall have exe- evidence of its 
outed the same had also executed a lease for a year for p;iving effect to such release, •»«cwtiou. 
although no such lease shall be executed ; and that the recital or mention of a lease in 

a release, executed before the passing of this Act, sliall bo conclusive evidence of tho 
execution of such lease. 

22. ^Proviso as to memorials relating to lands in Port Pliillip.] • 
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ACCUMULATION, 

trusts for, beyond certain periods, or for 
certain purposes rendered void, 184 
ACKNOWLEDGMENT, 

of deeds, &c., by married women, 144. 
of title in writing, effect of, &c, 81. See 
Limitation, Married Women' 8 Reversionary 
Interests in Personalty, liegistration of 
Deeds, Real Property Act, Titles to Land, 

ACTS SHORTENING ACTS (16 Vic No. 1). 
Acts may be altered, amended, or repealed, 

in same session, 1. 
to be divided into sections without intro- 
ductory words, ib. 
may be referred to as "Acts of (council," 
by year of reign, chapter or number, and 
section, ib. 
M here a portion of a section only is ameAded 
or repealed, such portion must be recited 
or set forth, ib, 
repealed enactments to remain in force until 
substituted provisions come into opera- 
tion, ib. 
repeal not to afifect things conmiencod to be 

done\inder repealed Act, ib. 
Acts to be all deemed Public Acts, unless 

contrary expressed, ib. 
interpretation of words in Acts, ib. 

words importing masculine gender to 
include females, singular to include 
plural, and plund singular, "person" 
or "party" to include bodies politic 
or corporate, "month" to mean 
calendar month, unless words indi- 
cate lunar month ; meaning of words 
"land," "estate," "oath," "swear," 
and "affidavit," i6. 
" Her Majesty," "Governor," ib, 
reference to offices, localities, and jurisdic- 
tions, to mean such within the Colony, 2. 
power to appoint implies power to suspend 

or remove, ib, 
power to do any act may be exercised from 

time to time, ib, 
power to make rules and regulations to 

imply power to revoke or alter, ib. 
power to receive evidence and administer 
oath, implied from power to hear and 
determine, ib. 
false oath, affirmation, or declaration 

punishable, ib. 
where justices may enforce or impose penal- 
ties (except in general or quarter sessions) 
they may act summarily, i6. 
no conviction or order to be quashed for. 

want of form, ib, 
appropriation of fines : when Act silent half 

to Crown and half to informer, ib, 
any person ma^ sue for fines, unless right 
given to particular person, ib. 



ACTS SHORTENING ACF^-<ontinued, 

no private Act to affect property of the 
Crown or individuals not named, ib, 
22 Vic. No. 12. 

provisions of 16 Vic. No. 1, extended to all 
enactments, 3. 

Acts to commence pn the dny on which they 
purport to receive the Royal Assent, 
unless otherwise provided, ib, 

reserved Acts to commence from date of 
proclamation of Royid Ass^it in Gazette, 
ib, 

repeal of a repealing enactment, not to 
revive repealed enactment, ib, 

repeal or expiration of enactment not to 
afifect civil proceedings previously com- 
menced, ib, 

amending Acts to be construed with amended 
Acts, ib, 

meaning of terms " Gazette** and " Petty 
Sessions," ib, 

proclamation, or order in Council, made in 
pursuance of any Act and published in 
Gazette, to be judicially taken ' notice 
of, ib, 

in all civil or criminal proceedings, 
"Statute" or "Act" shaU include Im- 
perial Act or Act of this Colony, ib, 

where words " may" or "it shall be lawful" 
or "it shall or may be lawful" are used 
in an enactment, discretion is implied, t6. 

where "shall" is used the power must be 
exercised, ib, 

public officer sued for anything done in 
respect of his office may plead general 
issue, and at foot of plea state Act and 
section on which he r^es, ib, 

term "quarter sessions" ^d "general 
quarter sessions" to include "general 
sessions. of the peace," 4 

reckoning of time and distance, ib. 

ADMINISTRATOR. See Executors, Real 
Property Act, Trust Property Act, Wills, 

ADVANCEMENT OF JUSTICE (5 Vic. No. 
9). See Assignments, Executors, Limitations, 
Sheriff, 4 

ALIENATION, 

by wife, of land of deceased husband, when 
void, 8. 

of lands devised ta executors to'be sold, may 
be by acting executors only, 34, 35. See 
Insolvency, Crown Lands Alienation Acts, 

ALIENS (39 Vic. No. 19), 
preamble, 7* 

commencement and short title, ib, 
repeal of previous Acts, ib. 
may acquire, hold, and dispose of real and 
personal property, (6, 
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ALlENS—continued. 

cannot hold Parliamentary, Municipal, or 

other franchise, ib. 
cannot be owner of a British ship, ib. 
estate or interest disposed of before passing 

of Act not to be affected, ib. 
not entitled to rights or privileges of British 

subjects, except such as are expressly 

given, ib. 
after five years' residence in Colony, may 

apply for certificate of naturalization, ib, 
applicant to produce statutory declaration 

of particulars, &c., ib. 
Governor may grant or withhold certificate, 

ib. 
no appeal to lie from Governor's decision, ib. 
on granting of cei*tificate, to take .oath of 

aflegiance before Jud^e or Magistrate, ib. 
certificate to give all ri^ts, &c., of natural- 
bom British subjects, ib. 
married woman to be deemed a subject of 

the same state as her husband, 8. 
alien woman married to British subject or 

to naturalized alien, deemed to be herself 

naturalized, ib. 
children under sixteen, of aUen parents,' 

afterwards naturalized, to be deemed 

naturalized, ib. 
persons naturalized in other British territory 

may be naturalized in this Colony, ib. 
Colonial Secretary to record certificates, ib. 
fees for enrolment and inspection of certi- 
ficates ib, 
oath of allegiance, form of, ib. 
certificate proved by production of original 

or certified copy, ib. 
Governor to mean Governor with the advice 

of the Executive Council, ib. 
denization letters of. prerogative right of 

of Crown as to saved, ib, 
existing interests protected ib. 

ANNE, STATUTE OF (4 Ann. c. 16), 8. See 
Landlord aiid 7'enant. 

ANNUITY. See liecU Property Act. 

APPEAL. See Heal Property Act. 

APPOINTMENTS. See Illmory Appointments, 
44. 
by will, how executed, 1 Vic. c. 26, s. 10, 187. 

APPORTIONMENT. See Trust Property Act. 

ASSETS. See Heal Estate, Trust Property Act. 

ASSIGNMENTS (in trust for creditors) 
5 Vic. No. ff. 
deed and schedule, 5. 
attestation and notice of, ib. 
account of property, &c., annexed, ib. 
memorial oi, to be registered, ib. 
special provision as to execution of, ib. 
where binding on all creditors, ib. 
when and hew set aside, 6. 
effect of, 5, 6. 

ASSIGNEE. See Insolvency, Heal Property Act, 
Officicd Assignee. 

ASSIGNMENT OF PERSONALTY. See 
Trust Property Act. 

ASSURANCE FUND. See JReal PropeHy Act. 
ATTAINDER, 9. 



ATTORNEY, POWER OF. See Poioers oj 
Attorney. 

ATTORNMENT OF TENANTS, 

rendered unnecessary (4 Anne, c. 16), 8. 

BARGAIN AND SALE, 

for a ye^r, rendered unnecessary on the con- 
veyance of freehold estates, 146. 
See negistration of Deeds, District Courts. 

BAR UNDER STATUTE OF LIMITATIONS. 
See ** Limitation.^* 

BAR OF ESTATE TAIL. See JRegistration 
of Deeds. 

BONA FIDE PURCHASER OR MORT- 
GAGEE. See TiUes to Land. 

BUILDING SOCIETIES (37 Vic. No. 4), 
for what purposes may be established, 39. 
rules to contain certain particulars, 40. 
no dividends payable until shares realized 

or withdra,^ i6. 
society may receive sum of money by way 

of bonus to secure an advance, tb, 
forms of conveyance, &c., may be specified 

in schedule to rules, ib. 
trustees, receipts of, to act as reconveyance, 

ib. 
evidence of appointment of, tb, 
certain sections of Friendly Societies Act 

applicable to, 41. See Friendly Societies. 

CANCELLATION OF INSTRUMENTS. See 
Heal Property Act. 

CASE, 

when may be stated for Supreme Court, 109. 

CAVEAT. See Real Property Act. . 

CERTIFICATE. See Insolvetiey. 

CERTIFICATE OF TITLE. See Peai Property 
Act. 

CHARGE OF DEBTS. See Trust Property Act. 

CHARTER OF JUSTICE. See Appendix, 191. 

CLAIMS TO GRANTS OF LAND (5 W. IV. 
No. 21). 

Governor to appoint Commisioners, 14. 
their powers and duties, ib. 
Governor to appoint Secretary, %b. 
Governor may refer to Commissioners all 

claims to grants of land, ib. 
Commissioners to be guided by real justice 

and good conscience of the case, ib. 
meetings of the Commissioners, ib. 
power to summon witnesses, ib. 
witnesses not appearing or refusing to give 

evidence, 15. 
mortgage, effect of mortgages and judgments 
prior to actual ^rant, 15. 
fees to be paid by claimant (Schedule 
C), 16. 
reference in certain cases under 22 Vic. No. 
1, to Commissioners, 152. 

COLONIAL LAWS VALIDATION (28 & 29 
Vic. c. 63). See Appendix, 197. 

POMPANIES SEALS (27 Vic c 19). 

power to have official seal, to be used for 
transaction of business in foreign coun- 
tries, 10. 

to be fac-simile of commcm seal of company, 
ib. 
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COMPANIES SEALS— continued. 

may be broken up and renewed, ih, 

agents a1)road may be appointed by com- 
panies to affix seals, ib, 

duration ofpowers of such agents, ib. 

date of affixing seal to document to be 
certified, ib. 

duly sealed document to be binding on com- 
pany, ib. 

companies not to exercise powers unless 
authorized, ib. 

COMPENSATION FOR DEPRIVATION OF 
ESTATE. See Jieal Property Act. 

CONVEYANCES, &c. 

by married women, how executed, 144. 
in trust for creditors. See Insolvency ^ and 
see Wills^ Reniatration of Deeds, Heal Pro- 
perty, Trust Property, &c. 

CONVEYANCERS (CERTIFICATED). 
11 Vic. No. 33. 
who may draw conveyances, 10. 
penalty on unauthorized persons drawing, ib. 
application to be made to Supreme Court 

for conveyancer's certificate, 11. 
examination by Master in Equity as to skill 

and integrity of applicant, ib. 
if satisfied. Master may grant certificate, ib. 

CONVEYANCES (FRAUDULENT). 
13 Eliz. c. 6. 

fraudulent conveyances made to defeat 
claims of creditors, void, 11, 

forfeiture, &c. , incurred by parties to such 
conveyances, 12. 

who to have forfeitures, and by what means, 
ib. 

estates made upon good consideration and 
bondfde, valid, 16. 
27 Eliz. c. 4. 

fraudulent conveyances made to deceive 
purchasers void as against them, 16. 

penalties on parties to fraudulent convey- 
ances, who do avow the same, ib. 

conveyances made upon good consideration 
and bond fide, valid, ib. 

sale of lands after conveyance with power 
of revocation good as against such con- 
veyance, ib. 

mortgages made bond fide not impeachable, 
ib. 

CO-OPERATIVE SOCIETIES, &c\ 
37 Vic. No. 4. 

constitution of, 41. 

rules to contain certain particulars, ib, 

how registered, ib. 

members incorporated by registration, ib. 

property previously held in trust vested, ib, 

rules to bind members, 42. 

fees for registration, ib, 

COPARCENERS. See Limitaiion, 

COVENANTS. See Leases, Peal Property A et, 
Trust Projyerty. 

COVENANTS TO PRODUCE. See Titles to 
Land. 

CREDITORS' REMEDIES, 

remedy by creditor for administration of 
real estate, 30. See EkpUty Practice, 



CROWN LANDS ALIENATION ACTS. 

[In Appendix."] 

Abandoned selections, 

forfeiture of, 213, 227 
Additional selection 

of lands adjoining conditional porchi 

' 214 

of lands adjoining land already granted, 216. 

frontage in case of, 228. 

holder of, to reside three years, ib. 

to be ' treated as one area with original 

purchase, s. 22. 
may be alienated with original, ib, 
not to be transferred until conditions ob- 
served, ib. 
Adjoining land, 

additional selections of, 214, 215. 
proprietors of, not to he interfered with in 

any reclamation, 199. 
Alienation 

ol lands, 183. 
of unnecessary roads, 200. 
Applications, 

for conditiohal purchases — how to be made, 

200, 226. 
for purchases at auction, 229. 
for purchase of lands intended to be 

improved, ib. 
Land Agent to keep record of, 203. 
may be withdrawn, if land not surveyed 

within twelve months, 227. 
Ajypraisement 
defined, 198. 
of reclaimed land, 199. 
of land sold without competition, 200. 
of rescinded reservation of water frontage, 

ib. 
of improved lands, 199. 
of land sold under pre-emptive right, ib, 
* of sites of closed roads, 2O0. 

of lands sold to adjacent proprietors, 200. 
of lands on gold fields, 202. 
mode of, 218-224. 
Arbitration 

defined, 198. 
mode of, 218-224. 
Auction, sale by, 

of abandoned lands, 213. 

of lands without conditions for residence or 

improvement, 216. 
of town and suburban lands without im« 

provements, ib. 
of lands put up and not sold, 217. 
25 per cent, of purchase money to be paid 

at time of sale, ib. 
applicant to pay 6d. per acre on application 

to purchase, 229. 
Boundaries 

temporary, until land surveyed, 204, 220. 
removal of boundary marks a misdemeanor^ 

230. 
Conditional Purchasu 

of unimproved lands without oompetition^ 

200. 
to vest in fee simple on oonditiona of re* 

sidenoe and improvement and pajnnent 

of purchase money, 208. 
forfeiture of, on non-compliance with eon* 

ditions, %b. 
when void« 229.^ 
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CROWN LAm)S ALIENATION ACTS— 

continued. 

under mining conditions, 211. 

value of improvementfl on, 225. 

roads through, 227. 

by minors, 225. 

mode of application for, 200, 226. 

owners of, under s. 21, liable upon contracts, 

226. 
transfer of, only in certain cases, 228. 
how to be inherited, ib. 
error in description not to vitiate purchase 

in certain cases, 227. 
holder in fee of adjoining land making, to 

reside three years, 228. 
maT"Tnnm area which can be purchased^ 229. 
original and additional, to be treated as one 

area, 228. 
original and additional may be alienated 

together, ib, 
part of measured portion improved, residue 

may be conditionally purchased, 227. 
See also Additional Purchases. 
Contracts (Illegal), » 

what by conditional purchaser a misde- 
meanor and void, 226. 
Crovm Lands, 

definition of, 198. 
alienation of, i&. 

dedication of, for public purposes, ib. 
Declaration 

of compliance with conditions of purchase, 
' 208. . 
of compliance with mineral selection condi- 
tions, 211. 
by appraiser, arbitrator, or umpire, 224. 
Dedications. See Reserves. 

Description 

error in, not to vitiate purchase in certain 
cases, 227. 
Devolution 

of estate of conditional purchaser by will or 
operation of law, 228. 
Evidence. 

instruments under Act may be produced in 

evidence, 224 
production of documents in matters of 

arbitration, ib. 
certified copies of documents to be, 230. 
Exemption from Sale 

without competition, of certain unimproved 

hmds, 199, 200. 
of reserves, &c., ib. 
Forfeiture 

of deposit, on non-compliance with con- 
ditions, 208. 
of lands where abandoned by selectors, 227, 

228. 
on non-payment of purchase money, 226. 

definition of, 198. 

^f additional selections adjoining conditional 

purchases, 214, 228. 
rescission of reservation for water frontaee, 

200. 
QMFUlds, 

conditional sale of land within proclaimed. 
202. *^ 

Illegal contracts 

ft mindemeanor and yoi4y 226* 



CROWN LAin>S ALIENATION ACTS— 

continued. 
Improvements. 

interpretation of term, 198. 

conditions of, 208. 

sales in consideration of, 199, 225. 

value of, to entitle holder to purchase, 225. 

value of, which shall exempt from conditional 

purchase, ib. 
measured portions partially improved, resi- 
due may be conditionally purdhased, 227- 
pre-emptive right provisionally to purchase 
lands intended to be improved, 229. 

Inheritance of conditional purchase, 223. 
Interpretation of terms, 198, 231. 
Land Agent 

to keep record of applications, 203. 

and of sales by auction, 218. 
Leases. 

exemption from sale ol certain lands held 
under, 199. 
Liability of Minors, 226. 

Measurement of selected portions 
form of, 206, 227. 

Mineral conditional purchases 

how made, 211. 

adjoining, may be treated as one area, 229. 

conversion of mineral leases into, within 
population boundaries, ib. 

conversion of mineral leases into, on re- 
serves, ib. 
Minors, 

over 16 may be conditional purchasers, 225. 

who own conditional purchases, hable upon 
contracts, 226. 
Orders in Council repealed, 198. 
Pastoral or Agricultural Associations. 

reserves may be dedicated for, 230. 
Pre-emptive riglu of lessee to purchase. 

limitation of, 199, 229. 
Purcluise money. 

deposit of 25 per cent, to be made on 
application, S^. 

mode of payment of balance, 226. 

Purchases. See Conditional Purchases. 

Reclamation 

pf land fronting harbour or river, 199. 
not to interfere with navigation, ib. 
nor with adjoining* proprietors, ib. 
Regulations 

may be made by Governor, &c., 224) 231. 
Reserves 

. may be made for public purposes, 198. 
temporary and permanent, 199. 
of water frbntage, may be rescinded, 200. 
before making, abstract of to be laid before 

Parliament, 199. 
for pastoral or agricultural associations, 230. 
for roadways and water excluded fxom 
measurement, 227. 

Residence conditilms 

how fulfilled, 208, 228. 
Roads. 

closing and alienation of, where unnecessary, 

200. 
excluded from measurement in certain cases, 

227. 
through, conditional purchaMi, t6. 
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CROWN LANDS ALIENATION ACTS— 

continued. 
Sales qf land 

without competition, in certain cases, 200. 
Land Affent to keep record of, 218. 
in consideration of improvements, 225. 
See Conditional Purchases, A notion Sales. 
Survey 

when to be made, 227. 
mode of measurement, ib. 
option of purchaser to withdraw if not made 
within twelve mouths, ib. 
Tranter 0/ additional purchases 

with original purchase, when conditions ob- 
served, 228, 
Water frontage. 

rescission of reservation of, 200. 
Water reserves 
. exchided from measurement in certain cases, 
227. 

CURATOR. See Deceased Persons* Estates. 

CURTESY. See Peal Estate of Intestates Distri- 
butioti. 

DAMAGES. See Peal Property Act. 

DEBTS (PAYMENT OF, OUT OF REALTY). 
(54 Geo. Ill, c. 15.) (11 Geo. IV & 1 W. IV, 
c. 47.) (21 Vic. No. 6.) See Wills, Real 
Estate. 

DECEASE OF APPLICANT, GRANTEE, OR 
PROPRIETOR. See Pea I PropeHy Act. 

DECEASED PERSONS* ESTATES. (11 Vic. 
No. 24.) (15 Vic. No. 8.) 
Curator appointed to collect, 20. 
to ffive security, ib. 
order to collect, and effect thereof, ib. 

not to prevjBnt subsequent proving of 

Will, ^L. 

mode of proceeding under, ib. 

how enforced, ib, 

in case of persons dying beyond the 

jurisdiction of the Court, ib. 
whfre no probate within six months, ib. 
where no executor named or no will 

made, t6. 
where goods will probably bo purloined 

or destroyed, 24. 
where no probability of probate or ad- 
ministration, ib. 
in case^ of renunciation, ib. 
Curator's authority in suits by and against 

him, 22. 
suits not to abate by death, ib. 
Curator, to keep accounts, U), 
retain documents, ib. 
furnish office copies, 1^. 
pay debts, ib. 
pay over residue, ib. 
make payments to relations in petty 

cases, ib, 
pass accounts, 22. 
make and publish returns, 23. ' 
discharge to, on winding up estate, ib. 
liability of, and of his agents for acts done 
in performance of their duties, 24. 
Clerks of Benches to act as Curator's Agents, 

23. 
Official Assignee may be appointed agent, 24. 
fees and commission to be taken, 23. 



DECEASED PERSONS' ESTATES-^ow///»»«/. 

heir or doaseo of real estate not to claim 
payment of mortgage out of personal 
assets, 25. 

])ut rights under will made before Janu- 
ary, 1856, not to l)e affected, i7*. 

DFXJEASED PERSONS' DEBTS. 

order to take account of, may .be made when 
probate granted, 171. 

DECEASED WIFE'S SISTER, 

marriage with, declared to have been and 
to be valid, 25. , . 

DECLARATIONS, STATUTORY, 

in lieu of oaths and affirmations, 71 • 

DEEDS. 

registration of. See Pegistration, 
unauthorized persons drawing. See Con* 

veyancers (Certificated), 
affecting lands in the Colony, admissible in 

evidence without being stamped (20 Vic. 

No. 23, s. 1), 33. 
fraudulent concealment of. See Trti^ Pro* 

perty Act. 

DENIZATION. See Aliens. 
DESCENT. See Inheritance. 

DESERTED WIVES AND CmLDREN, 

order to protect personal property of wife 
may bo made by Supreme Court, 25. 

common law liability of husband preserved, 
26. 

DEVISE. See Wills. 

DISABILITIES. See Limitations, If\fatU9, 
Married Women, Peal Property Act, 

DISENTAILING ASSURANCE. See Pegis- 
tration of Deeds, Infants* Marriage Settle- 
m^jnts, 

DISTRIBUTIONS, STATUTE OF (22 & 23 
Car. II, c. 10). (1 Jaa. IL c. 17, 8 7.) 
epitome of enactments, 26. 

DISTRICT COURTS. 

no jurisdiction in questions affecting titles 
to land, 27. 

lands, &c., may be seized and sold under 
execution, ib. 

Registrar to execute deed of bargain and 
sale, tV;. 

bailiff may seize personal property, t^ 

execution not to bind land unless regis- 
tered, ib. 

Registrars and bailiffs may sell by auction 
without license, 28. 

wi'its to be executed according to priority, ib, 

DOWER (3 & 4 W. IV, c. 105, ADorTED by 7 
W. IV. No. 8) (14 Vic. No. 27). 
meaning of certain words in Act, 28. 
widows entitled to dower out of equitable 

estates, 29. 
seisin not necessary to give title to dower, t6, 
no dower out of estates disposed of, ib, 
partial estates, charges, &c., to be valid 

against widows' right to dower, t6. 
dower may be barred — 

by declaration in deed, ib, 
or by declaration in wUl, t6. 



244 



INDEX. 



VOWER— continued. . . I 

dower subject to restrictions, contained in 

husband's will, ib. 
devise of real estate to widow bars dower, ib. 
bequest of personal estate to widow does 

not bar dower, ib, 
agreement not to bar dower may be enforced 

in equity, ib. 
legacies in bar of dower still entitled to 

preference, ib. 
certain dowers abolished, ib. 
residence of wife in the Colony, or know- 
ledge of her existence at time of sale 

required, 30. 
claim to dower limited, ib. 
arrears of dower not recoverable for more 

than six years, 86. 
release of, by married woman, 144. 
certain acknowledgments to bar provided 

for, 163. 
if an intestate's widow under 26 Vic. No. 

20, 86. 
may be barred by wife, although husband 

not a party to deed, 153. 
barred by jointure made before marriage, 177. 
but jointress entitled to dower where 
she is evicted from her jointure, ib. 
where jointure made after marriage, widow 

may elect between it and her dower, 16. 
See JReal Estate of Intestates Distribution. 

EASEMENTS. See Heal Property Act. 

EJECTMENT. See Heal Propei'ty Act, Limita- 
tion. 

ENCUMBRANCE. See Real Properly Act. 

EQUITY PRACTICE (17 Vic. No. 7). 

remedy by creditor for administration of 
real estate, 30. 

Court may direct sale of mortgaged pro- 
perty instead of foreclosure, 30. 

Court may order real estate to be sold if 
required, 31. 

where propferty is the subject of proceed- 
ings. Court may allow to parties the 
annual income, io. 

Court may determine legal titles, ih. 

Act to commence from 1st September, 1853, 
ib. 

EQUITY OF REDEMPTION. 

Sheriff may sell under ^. /a., 4 
mortgagor barred from, after order for fore- 
closure, under Real Property 4c<, 111. 
barred by twenty years' possession of mort- 
gagee, unless written acknowledgment, 
83, 84. 
See Real Property Act. 

ERRORS. See Real Property Act. 

EVIDENCE. 

official record of deeds of grant, and all 
duly certified copies pf such record, to be 
received in evidence, 44. 

certified copies of judgments, &c., of Su- 
preme Court receivable in evidence, 31. 

certain documents to be received in evidence 
without proof of signature or seal, 32. 

Courts, &c., to take judicial notice of signa- 
ture of Judges, Master, &c., ib. . 



EVlD'ENCE--continued. 

copies of Private Acts, Proclamations, and 
Commissions printed by Government Prin- 
ter, admissible as evidence, ib. 

provisions of 16 Vic. No. 14, not to repeal 
Wills Act, ib. 

Supreme Court may compel inspection of 
documents, whenever equity would grant 
discovery, ib. 

British, Foreign, and Colonial Acts of State,. 
Judgments, &c., provable by examined 
copies, without proof of seal, or signature, 
or judicial character of person signing the 
same, ib. 

examined or certified copies of books or 
documesits admissible in evidence, 33. 

deeds affecting lands in but executed out of 
the Colony admissible in evidence, with- 
out being stamped, ib. 

machine copies to be primd facie, evidence, 
without proof of comparison with, or no- 
tice to produce original, ib. 

EVIDENCE (DdCUMENTARY). 31 & 32 
Vic. c. 37. 

mode of proving certain documents, 33. 

Act to be in force in Colonies, 34. 

punishment of forgery, ib. 

definition of terms ** British Colony and 
Possession," "Legislature," "Privy Coun- 
cil," "Government Printer," "Gazette," 
1*6. 

Act not to affect powers given by any exist- 
ing statute or law, ib. 

See Companies* Seals Act. 

EXAMINERS OF TITLES. See Real Pro- 
jperty Act. 

EXECUTION. See Writ. 

EXECUTORS.. (21 Hen. VIII. c. 4) 

sale by part of executors made lawful, 34. 

may distrain for arrears of rent 4. 

costs in actions by, ib. 

actions by and against, for injuries in tes- 
tator's lifetime, ib. 

See Truest Property Act, Real Property Act. 
Trustees. 

FELONS (6 Vic. c. 7), 

tickets-of-leave holders incapable of holding 
real property, 35. 

FENCES DIVIDING ADJOINING LANDS 
(9 Geo. IV. No. 12). 

owners of land may require owners of ad- 
joining lands to assist m equal proportions 
in making and repairing the dividing 
fences, 35. 

requisition in writing, &c. , ib, 

in case of refusal or neglect, Vork may be 
executed by party requiring, ib. 

expense recoverable, ib. 

owners of enclosed lairds may recover from 
future proprietors of adjoining lands, half 
value of dividing fence, 36. ' 

arbitration as to value of one-half of dividing 
fence, ib. 

arbitration as to necessity or insufficiency of 
dividing fence, ib. 
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FEOFFMENT, 

. registered copy of to be equivalent to livery 
of seisin, 146. 
executed before 3rd January, 1842, not to 
have a tortious operation. 

FI. FA. See Writ, 

FINE AND RECOVERY, 

want of, supplied by conveyances acknow- 
ledged in prescribed form, 144. 

FORECLOSURE. See Equity Practice, Mart- 
gages, Heal Property, 

FRA UD. See Real Property Act, 

FRAUDS, STATUTE OF. (29 Car. II. c. 3.) 

parol leases and interests of freeholds, &c., 
to have force of estates at will only, 36. 

except certain leases not exceeding three 
years, 37. 

assignment, ffi^ant, or surrender of leases or 
estates of weehold, pot to be by parol, 16. 

contracts,. &c., to charge executor, &c., per- 
sonally, to charge defendant on a guaran- 
tee, or on agreement in consideration of 
marriage, or on contract relative to lands, 
&c. , or on agreement not to be performed 
in a year, not binding, unless in writing, 
signed by party or agent, ih. 

declaration of trusts of hereditaments to be 
by writing signed, ih. 

exception from the operation of the statute, 
of trusts, arising, transferred, or extin- 
guished by implication of law, ib. 

asai^ments of trusts to be in writing, ih, 

equitable estates in hereditaments made 
subject to judgment debts, ih, 

/ind assets in the hands of the heir, tV;. 

equitable interest in tei*m of years, cannot 
be taken in execution, t6. 

heir not chargeable on his own estate with 
ancestor's debts, ih, 

day of signing judgment to be entered on 
roll, 38. 

judgment as aeainst bond fide purchasers to 
relate to sucn time only, ih, 

writ of execution to bind property in goods 
only from time of delivery to Sheriff, 16. 

day of receipt to be endorsed on writ, ih, 

contract for sale of goods for £10 or more ih, 

buyer must accept part of the goods sold, 
and actually receive same, ih, 
. or ffive something in earnest to bind 
the bargain, ih, 
or make part payment, ib, 
or there must oe a note or memorandum 
of the bargain, in \vriting, signed by 
the party to be charged, ih, 

day of enrolment of recognizances to be 
entered, and lands in the hands of pur* 
chasers bound from that time only, ib. 

husbands not compellable to make distri- 
bution of personal estates of wives, 38. 

See Wills. 

FRAUDULENT CONCEALMENT (of Deeds,) 
Sco Trust Property Act. 

FRIENDLY SOCIETIES (37 Vic. No. 4). 

buildings for society's pui'pose may be pur- 
chased or leased, 38. 

real and personal estate of, to be vested in 
trustees, 39. 



FRIENDLY SOCIETIES— roM///i?;<»(/. 
actions l>y or against trustees, ih, 
trustees' responsibility limited, ib, 
proceedings against officers not abated by 
death, &c., ib. 
. funds, how invested, tV;. 
fees for registration, 42. 
See Building Societies, Co-operative Soeietien, 

GRANTS OF CROWN LANDS, 

titles to, confirmed (6 W. IV. No. 16), 42. 

(3 Vic. No. 1), 43. 
(11 Vic. No. 64), ih, 
official record of deeds of, to be evidence 

(11 Vic. No. 38), 44. 
not to bo void — 

for uncertainty (22 Vic. No. 1), 151. 

or for misnomer of grantee, &c. , ib. 
protection of subsccjuent, ih. 
conditions in, wlicro breach of not to vitiate 

Title, 152. 
promises of, 16. 
issued ill apparent violation of 5 & G Vic. 

c. 36, 153. 
See Heal Property Act, Titles to Land. 

ILLUSORY APPOINTMENTS (11 O. IV. 

and 1 W. IV. c. 4(), adopted by 6 W. IV. 

No. 8). 

to be valid in Equity as well as in I^w, 44. 

not to affect any Joed which declares the 

amount of the sharo:'<, 45. 
nor to give any oDier force to any appoint- 
ment than the same would otherwise have 
had, ih. 

IMPERIAL LAWS (Application of, to 
Colony). 

Laws of England whensoever applicable to 
be applied in Administration of Justice, 
62. 

INDEFEASIBLE TITLE UNDER REAi 
PROPERTY ACT, 95. 

INFANTS MARRIAGE S'ETTLEMENTS (20 
Vic. No. 2). 

infants may make, with approbation of 

Court, 45. 
appointment, or disentailing assurance by, 

void if infant die under age, t6. 
sanction of Court to be given upon petitioD, 

ib, 
not to apply to males under 20, 'nor to 

females under 17, ib, 
jurisdiction of Primary Judge, ib, 

INHERITANCE (3 & 4 W. IV. c. 106, adopted 
BY 7 W. IV. No. 8). 

interpretation of terms, 46. 

descent to be traced from the purchaser, ib. 

last owner to be considered purchaser unless 
the contrary is proved, /7>. 

how descent traced where there is a failure 
of heirs of the purchaser, 167. 

or of heirs of ancestor, where land descend- 
ible as if ancestor had been the purchaser 
thereof, ib. 

heir entitled under a will to take as 
devisee, 46. » 

limitation to grantor or his heirs to create 
an estate by purchase, ib. 
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INHERITANCE— ^on^mwd. 

where heirs take by purchase under limita- 
tions to the heirs of their ancestor, the 
land shall descend as if the ancestor had 
been purchaser, ib. 

brothers, &c., to trace descent through 
parents, ib. 

lineal ancestor may be heir in preference to 
collateral claiming through him, 47. 

male line to be preferred, ib. 

mother of more remote male ancestor pre- 
ferred to the mother of the less remote 
male ancestor, ib. 

half-blood to inherit, ib. 

attainted ancestor, tracing through, ib, 
limitation of Act, t6. 

of conditional purchase of Crown Lands, 
228. 

See Trust Property Act, 

INHERITANCE, WORDS OF. See Titles to 
LanA, 

INSOLVENCY (5 Vic. No. 17.) 

Judge may accept surrender of estate on 

petition, 47, 48. 
surrender by administrators, 48. 
what shall lie deemed acts of insolvency, ih, 
what alienations, transfers, &c., fraudulent 

and void, t6. 
what liable to be set aside, ib. 
what alienations in preference of a creditor 

absolutely void, 49. 
exception where third party boiiA fide 

purchaser, 50. 
alienations, &c., after order of seques- 
tration void, ib. 
what acquittances, &c., made by insolvent 

void, %h. 
what pavments made by or to insolvent 

fraudulent and when valid, *6. 
proof by creditor holding pledge or lien, 51. 
landlord to be entitled to six months rent 

out of assets, ib, 
clerks or servants may be paid six months 

salary or wages in full, ib, 
effect of order of sequestration upon insol- 
vent's .estate, Hh, 
effect of order for confirmation of trustees, 

62. 
effect of order for confirmation of new 

trustees, ib. 
employment of the insolvent or other person 

about the estate by trustees, ih, 
as to offence of knowingly receiving any 

fraudulent alienation, &c., from insolvent, 

t&. 
as to sale of estate by trustees, condition 

of sale, &c., Hb. 
powers of trustees in respect of agreements 

entered into by insolvent for purchase or 

exchange of real property, 62, 53. 
insolvent entitled to lease or agreement 

for lease, when liable for rent or covenant, 

and remedy of lessor, &c., when trustees, 

refuse to accept, &c., 53. 
effect of certificate and allowance thereof, ib, 
proof of insolvency in any action or other 

proceeding, «6. 
voluntary assignments provided for (7 Vic 

No. 19), 64. 



1 INSOLVENCY— <:ort^inK»'f/. 

liabilities of trustees under assigmn^ut 
deeds, ib, 

purchasers under voluntary assignments 
protected, ib. 

effect of appointment and election of 
* assignees, 55. 

title conveyed by assignees assured, ih. 

insolvent's certificate to be granted by Chief 
Commisioner, ib. 

orders made under 5 Vic. No. 17 appointing 
or confirming trustees shall vest in them 
estate of insolvent (8 Vic. No. 19), 66. 

deeds executed by trustees valid for con- 
veying estate, &c., ih. 

Judge's order shall vest insolvent estate in 
official assignee (10 Vic. No. 14), ih. 

order of Court vesting estate in assignees 
jointly, ib, 

deeds executed by official or elected assignees 
to be deemed effectual to convey, 66. 

purchasers relieved from the effect of omis- 
sions, but assignees not exonerated, ib. 

as to priority of rights of mortgagees, ih, 

order of Court shaU re-vest estate in insol- 
vent when released from sequestration, ib. 

agent may act for absenit creditor, ih, 

Courit may in certain cases suspend or grant 
certificate, 58. 

certain payments before insolvency pro- 
tected (25 Vic. No. 8), ib, 

exceptions, ih. 

Act not to extend to any suit or action 
pending on 1st September, 1861, ih. 

Chief Commissioner to have powers of Judge 
in certain cases, ih, 

insolvents' certificates need not be confirmed, 
&c., by Supreme Court, ib, 

improper discharges may be disallowed, %b. 

sales in insolvency, how to be effected, 59. 

sales by private contract not valid until 
approved by Chief Commissioner, ih. 

certiEkin sequestrations made valid (27 Vic. 
No. 4), f6. 

word "Company" defined (31 Vic. No. 9), 
ib, 

agent of company may petition, &c, on its 
behalf, ib, 

agent of absent creditor may petition, &c. 
ib. 

Insolvency Jurisdiction of Supreme Court 
continued (38 Vic No. 1), 60. 

powers of Chief Commissioner extended, ih. 

proviso as to present appeak and appli- 
cations, ih, 

appeal from decision of District Commis- 
sioner to Chief Commifwioner subject to 
further appeal to Supreme Court, ih. 

Rules of Court, how made, ib. 

Supreme Court or Chief Commissioner may 
awarcL costs, ih, 

" Companies' Act"- — proceedings during 
winmng up may be taken beK>re Chief 
Commissioner, i6. 

powers of Court in proceedings under 
"Joint Stock Companies' Act" (11 Vic 
No. 19) also vested in Chief Commis- 
sioner, 61. 

attorney or solicitor may be heard before 
Chief Commissioner, ih. 
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INSOLVENCY— <?on/»«M<t/. 

assignees in, may Lo registered as proprie- 
tors under Keal Property Act, 102. 

refusal of assignees in, to accept lease subject 
to mortgage, to operate as a surrender, 
•6. 

moneys paid out of Land Titles Assurance 
Fund on account of insolvent may be 
recovered, 113. 

INSURANCE. See Trust Proimiy Act. 

INTESTACY (DISTRIBUTION OF REAL 
ESTATE ON). See Beal Estate of Inttntatn 
Vistribution. 

INTESTATE ESTATES. 

limitation of suits to recover personal 

estate, 171. 
See Deceased Persons' Estates, Real Estate 

of Intestates Distnbvtion, 

INTESTATE PROPRIETORS. 
See Real Property Act, 

INVESTMENTS BY TRUSTEES. See Trust 
Property Act, Trustees, 

JOINT PROPRIETORS. See Real Property 
Act. 

JOINT TENANTS. See Partition. 

JOINTURE. See Do^oer, 

JUDGMENT. See Registration of Deeds. 

LANDS ALIENATION ACTS. See Crown 
Lands Alienation Acts, 

LANDLORD AND TENANT. 
(4 Ann. c. 16, ss. 9 & 10), 
attornment of tenants, grants and convey- 
ances good without, 8. 

LAV^^S, IMPERIAL, 
applied to Colony, 62. 

LEASE (32 Hen. VIIL c. 28), 

in right of -wives or churches, which good, 

which bad, 62. 
special observations of leases to be made by 

tenant in tail or of the wife's land, ib. 
made by husband and wife of the wife's 

land, ib, 
of farms, parsonages, or vicarages, 63. 
the husbajid's omy act of the wife's land 

shall not prejudice her or her heirs, ib. 
leases made by the husband and wife of the 

inheritance of the wife, ib. 
for a year, for giving effect to release, 146. 
recital of, evidence of its execution, ib. 
See Real Property Act, Trust Property Act. 

LEASES FACILITATION (11 Vic. No. 28). 

deeds made in pursuance of Act, effect of 
certain forms of words in schedule, 63. 

deeds to include all houses, &o., comprised 
in land, ib, 

cost of preparation of deeds, ib, 

deed, though ineffectual under this Act, to be 
valid, t6. 

•'Hands" to include all tenements or here- 
ditaments, ib, 

word importing singular number to include 
plural, and conversely, ib, 

word importing masculine gender to also 
include females, ib. 



LEASES FACILITATION— <ro/i/fnwtf J. 

" party " to include body politic, corporate, 

or collegiate, ib. 
schedules to be parts of Act, 64, 65. 
short form of covenants under Act, ib. 

LEVY. 

publication of notice of sale by Sheriff equi- 
valent to, 151. 

LICENSE. See Trust Projyerly Act, 

LIMITATION [Of Actions as to Real Estate], 
3 & 4 W. IV. c. 47, adopted by 8 W. IV. No. 3. 
meaning of words in the Act, 74. 
no land or rent to be recovered after twenty 

years from right of action accrueil, 75. 
when right of action deemed to have 

accrued, 76. 
in case of an estate in possession, ib, 
on dispossession, 10. 
abatement or death, 77. 
alienation, ib. 
future estates, 78. 

forfeiture or breach of condition, 79. 
proviso for forfeiture not taken advantage 

of by remainderman, 79, 80. 
right of action or distress in case of a 

reversioner, SO, 81. 
administrator to claim as from death of 

deceased, 81. 
in case of tenant-at-will right deemed to 

liave accrued at end of one year, ib, 
tenant from vear to year has no right but 

from end of first year or last payment of 

rent, ib, 
when right to accrue, where rent amounting 

to 20s. yearly wrongfully received under 

a lease, ib, 
mere entry not to be deemed possession, ib, 
no right to be preserved by continual claim, 

ib, 
possession of one co-parcener, kc, not to be 

deemed possession of the others, ib, 
possession of younger brother not to be 

deemed possession of the heir, ib, 
acknowledgment in writing, kc, equivalent 

to possession or receipt of rent, w, 
where possession not adverse at time of 

passing of Act, right not barred until five 

years afterwards, 82. 
disability of infancy, lunacy, coverture, or 

beyond seas: ten years allowed from 

termination of disability or death, ib, 
no action, &c., to be brought after forty years 

from accruing of right, t6. 
no further time to be allowed for a succes- 
sion of disabilities, ib, 
when riffht to an estate in possession is 

barrec^ right of same person to future 

estates also barred, ib, 
where tenant-in-tail barred, remainderman 

who might have barred shall not recover, 83 
possession adverse to tenant-in-tail runs 

against remainderman whom he might 

have barred, ib. 
possession under assurance by tenant-in- 
tail, &c., ib, 
equitv suit not allowed after time limited 

at law, ib, 
in cases of express trust, when right deemed 

to have accrued, ib. 
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LIMITATION— continued 

in cases of concealed fraud, time to run from 

discovery of fraud, ib. 
saving jurisdiction of equity on ground of 

acquiescence, ib. 
mortgagors and mortgagees when to be 

ban*^ 83, 84. 
extension of time for recovering mortgaged 

land where any part of principal or 

interest has been paid, 168. 
rights of parties out of possession extin< 

guished at end of limitation, 84. 
receipt of rent to be deemed receipt of 

profits, 85. 
abolition of real and mixed actions, t&. 
except for dower, fjtiaT^ impedit, and eject- 

• ment, ib, 
saving of certain rights, ib, 
no descent, warranty, &c., to bar right of 

entry, ib, 
money charged upon land, &c., when to be 

deemed satisfied, ib, 
extended to claims on personal estate of 

intestates, 171. 
arrears of dower not to be recovered for more 

than six years, 8G. 
no arrears of rent or interest to be recovered 

for more than six years, ib, 
5 Vic. No. 9. . - 

actions of debt or covenant on specialty, 6. 

or scire facias on recognizance, ib, 

on award or for money levied under ^en* 
facias, ib. 
actions limited by special Acts excepted, ib, 
.persons under disability or beyond sea 

excepted, ib, 
acknowledgments, ib, 

LIVERY OF SEISIN. 

registered copy of deed of feoffment to be 

equivalent to, 146. 
not necessary to give effect to any f eoffinent 

executed before 3rd January, 1842, 153. 

MARRIAGE WITH DECEASED WIFE'S 
SISTER (39 Vic. No. 20), 
declared to have been and to be valid, 25. 

MARRIAGE (19 Vic. No. 30). 

by whom to be celebrated, 67. 

declaration, when by registrar, ib, 

banns or licenses, i6. 

essentials for valid marriage, t^. 

proviso for special cases, ib, 

witnesses and certificate, ib, 

provisions not extended to Quakers or 
Jews, ib, 

such marriages valid, ib, 

consent in cases of minority, ib. 

Judges to appoint persons to consent in 
certain cases, ib, 

consent to be indorsed on certificate, t6. 

certain marriages made legal, t6. 

all existing marriages confirmed, ib, 

exceptions, 68. 

proof of marriage, ib, 

schedules, ib, 

entitles husband to be registered as co- 
proprietor under Real Property Act, 103. 

MARRIAGES, 

validity of certain Colonial, established (28 
& 29 Vic. c. 64), 231. 



MARRIAGE SETTLEMENTS. See Infants, 
not affected by 39 Vic. No. 25, 69. 

MARRIED WOMEN, 

conveyances, by valid, 144. 

n^jiy dispose of reversionary interests in 

personalty, 69. 
deeds how acknowledged byi 69, 144, 153. 
powers given to under 39 Vic. No. 25 not to 

interfere with other powers, 69. 
reversionanr interest in personalty, 39 Vic, 

No. 25, ib, 
powers of as to disposition by deed of future 

or revei*8ionary interests in personalty, 

release of powers, ib, 
but concurrence of husband, and acknow- 
ledgments necessary, ib, 
how acknowledgment to be taken, ib, 
powers given by this Act not to interfere 

Mdth other powers, ib, 
nor to interfere with marriage settlements, 

&c., 1*6. 

MISDESCRIPTION. See Heal Property Act, 
Titles to Land Act. 

MORTGAGEES, POWERS OF. See Trust 
Property Act, Real Property Act, Trustees, 

MORTGAGES, 

effect of, prior to actual grant, 15. 
statutory, discharge of (16 Vic. No. 19, 

s. 52), 161. 
heir or devisee of real estate not to claim 

payment of, out of personal assets, 25. 
to be pledges at law as well as in Equity, 

168. 
saving of mortgagees' rights and remedies, 

t6. 
See Heal Property, Trustees, Trust Property, 

MORTGAGES (CLANDESTINE). 
4 & 5 W. and Mary, c. 16. 

judgment debtor, &c., taking up money 
upon mortgage, without notice of judg- 
ment to mortgagee, to lose equity of 
redemption, 70. 

person mortgaging twice, without notice of 
first mortgage, loses equity of redemption, 
ib, 

under-mortfi^agees may redeem, 71. 

dower saved, ib, 

NOTICE. See Real Property Act. 

OATHS ABOLITION (9 Vic. No 9). 

Governor and Executive Council empowered 
to substitute declarations for oatiis, &c., 

71. 

substitution to be notified in Gazette, ib. 

where substituted, no oath to be admin- 
istered, f ft. 

false declaration to be deemed a misde- 
meanor, 72. 

oath of allegiance still reqmsite, ib. 

oaths in judicial proceedings still to be 
taken, ib, 

extra-judicial oaths abolished, ib, 

wills and deeds, &c., may be verified on 
declaration, ib, 

declaration in cases not specially provided 
for, ib. 

fees payable, ift. 

form of declaration, ib, 

false declaration a misdemeanor,- 1&, 
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OATHS. See Beat Property Act, 

OFFICE COPY. Seo Beghtration 0/ Deeds. 

OFFICIAL ASSIGNEE. Sales by. 
See Insolvency, 

PARTITION. 

joint tenants and tenants in common — 
compellable to make, 73. 
ea(^ shall have aid of the other, ib, 
for lives or years shall make, t6. 

to be prejudicial to none but parties, ib. 

PERPETUITIES (Thelluson Act). See Willa. 

PETITION. See Trust Property Act 

POSTHUMOUS CHILDREN (10 & 11 W. IIL 
c. 16). 
enabled to take estates as if bom in their 
father's lifetime, 73. « 

POWERS OF APPOINTMENT. 
See Illusory Appointments, 

POWERS OF ATTORNEY (17 Vic. No. 22). 
conveyances, &c., under certain powers of 
attorney executed after death or revoca- 
tion but before notice thereof, valid, 74. 
declaration by attorney of want of notice, 
when to be made, ih. 
See Real Property Act 

POWER, REVOCATION OF. See Companies 
Seals f Powers of Attorney ^ Real Property Act, 

POWERS. 

See Trust Property Act, 

PRIORITY. 
See Real Property, Registration of Deeds, 
Titles to Land, 

PRIVY COUNCIL APPEALS. See CliarUr cf 
Justice, 

PROMISEE OF GRAJ^T. See Titles to Land, 

PROPRIETOR. See Real Property Act, 

PURCHASER. See ib, and Trust Property Act, 

REAL ESTATE. 

made assets for satisfaction of all debts, 16. 

may be sold, &;c., in execution like personal 
estate, ib, 

heir or devisee of, not to claim payment of 
mortgage out of personal assets, 25. 

ticket-of-leave felons incapable of holding, 35. 

aliens may acquire, hold, and dispose of, 7. 

settlement, by infant in contemplation of 
marriage, 45. 

not to be Dound by judgment, unless execu- 
tion lodged with Sherifif, 145. 

actions by and against executors for injuries 
to, 4. 

See DQwer, Inheritance, LimiUUions, Regis* 
tration of Deeds, Wills, 

REAL ESTATE 6F INTESTATES DISTRI- 
BUTION (26 Vic. No. 20). 
land of owner dying intestate, not to pass to 
heir-at-law but to personal representatives 
in like manner as cnattel real property, 86. 
lands in trust or under mortgage, to be sub- 

i'ect to same trusts and equities as if they 
lad descended to heir, ib, 
lands to be included in inventory and 
disposable as personal assets, ib. 



REAL ESTATE OF INTESTATES DISTRJ. 
BUTION— c(wi<iwM<fJ. 

husband on death of wife intestate, not given 
any greater interest in her real estate 
than tenancy for life by the curtesy, ib, 

widow of intestate, not ffiven any greater 
interest in her husband^ real estate than 
her rights as dowress, ib. 

Court may order that rights of curtesy and 
dower be secured out of produce of sale 
of real estate, ib. 

Judge, on application, may make order 
directing course of proceeding as to ad- 
ministration of the property, to. 

Judge may order partition of the land by 
arbitrators where he thinks it would be 
advantageous to parties interested, 87. 

partition of land, how effected, t6. 

rules for guidance of administrator! may 
be made by Supreme Courts ib, 

partial intestacy, provisions of Act to apply 
to executors m cases of, ib. 

Curator of Intestate Estates, provisions of 
Act applicable to, ib, 

administrator or executor not required 
against his consent to continue as trustee 
during an enforced suspension of saJe, ib, 

REAL PROPERTY ACT. 

Abstract of Title. 

applicant to furnish if required, 90. 

persons lodging caveat to furnish, if re* 
quired, 92. 

to be returned, on withdrawal of applica- 
tion, 93. 

A cknowledginent, 

of married woman signing any instrument, 
how to be taken, 106. 

Action. 

may be brought by beneficiary, in name of 

trustee, 110. 
for damages by party deprived pf land. 111. 
purchasers and mortgagees protected from, 

112. 
may lie against Registrar General in certain 

cases as nominal defendant, ib. 
notice of, to be served on Registrar General, 

and limitation ^f to six years from date of 

deprivation, ib. 

Acts. 

repeal of, 88. 

26 Vic. No. 9, and 36 Vic. No. 7, to be 
construed together, 140. 

Administration, 

Letters of, production of and entry of date 
of, 103. 

Administrator, 

on decease of proprietor, may be registered 
proprietor by transmission, 103. 

Annuity, 

implied covenant in every transfer of land 

subject to encumbrance, that transferree 

pay, 96. 
land intended to be charged with, mode of 

proceeding, 97. 
procedure in case of default of payment of, 98. 
upon default of payment of, encumbrancee 

may sell land, 16. 
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REAL PROPERTY ACyi^contimied. 

or may bring action of ejectment, foreclose, 

or enter and take possession, or distrain, 

ib. 
■ satisfaction of, to be entered in Register 

Book, 99. 
Appeal, 

rights of, same as in ordinary actions, 114. 
Applicant * 

to surrender instruments of title, and furnish 

abstract if required, 90, 91. 
to state all particulars concerning land, and 

to make declaration as to truth of state* 

ment, 91. 
to state if land be occupied or not, and 

whether occupancy be adverse or not. 
may require l^gistrar General to cause 

personal service of notice, t6. 
wnen original grantee, issue of certificate 

of title to, or to his nominee, t6. 
procedure when not original grantee, %h, 
failure of service of notice, to be notified to, 

92. 
receipt of caveat to be notified to, 1 6. 
may withdraw application prior to issue 

of certificate, 93. 
how certificate to issue in case of previous 

death of, ih, 
to make oath as to value of land, 93, 94. 
heir-at-law, devisee, &c., may apply to be 

registered as proprietor, 103. 

ApplicaJtion. 

by whom to be made, SO. 

how to be dealt with, 91. 

notice of, to be published, 92. 

may be rejected, when evidence of title 
imperfect, «6. 

may be withdrawn prior to issue of certifi- 
cate, 93. 

by assignees in insolvency to be registered 
ais proprietors, 102. 

by executor, administrator, or Curator of 
Intestate Estates, 103. 

by heir-at-law or devisee, ih, 

notice of, to be published, ih, 

to be referred to Examiners and Commis- 
sioners, f5. 

Commissioners may reject, or direct publi- 
cation of notices, &c., ih, 

by person entitled in reversion or remainder, 
105. 

must be endorsed and correctness certified 
to, 108. 

for foreclosure by mortgagee on default, 1 10. 

for foreclosure, how made eflfective, 111. 

Appotnimtmi, 

of Examiners, officers, and clerks, 89. 
of Land Titles Commissioners, ih, 

AsHgn or sublet, 

abbreviated form for expressing covenant 
iiot to, 100. 

Assignees in Insolvency, 

may be registered proprietors, on trans- 
mission through InsolvencSy, and deal with 
land, 102. 

entry of appointment of, in Register Book, 
constitutes them registered proprietors, ib, 

entry of refusal by, to accept lease, shall 
operate as a foreclosure, ib. 



REAL PROPERTY ACT-^ontinueil. 

Assurance Fund. 

to be created for assurance of title, 93. 

funds paid on account of, to be paid to 
Colonial Treasurer, 94. 

liable only for actual loss by registered pro- 
prietor, as principal defendant, in certain 
cases, 111. 

damages, &c., to be paid out of, 112. 

deficiency of, to be supplied temporarily 
from Consolidated Revenue, ih. 

moneys paid out of, may be recovered in 
certain cases, 113. 

only liable in certain cases, ih. 

Attestation, 

of instruments, 106. 

Attorney General, 

to prosecute tnder Act, and recover penal- 
ties or sums of money, 114. 

Auctioneei'. 

when to certify that land mortgaged had 
been put up for sale, 110. 
- Bankruptcy. See Insolvency, 

Cancellation. 

of instruments of title, on issue of certi- 
ficate, 93. 
of certificate or grant, on transfer of land, 96. 
not to be effected when transfer is by 

endorsement, 140. 
of registration abstract, 102. 
of certificate or other instrument issued in 

error, &c., 113. 
of certificate or other instrument or entry, 

by order of Supreme Court, 114. 
Caveat, 

Registrar General ma^ enter on behalf of 

persons under disability, or on behalf of 

the Crown, 90. 
to be received within limited time, 92. 
if not lodged, land to be brought under 

Act, ib. 
parties interested, or their attorney, may 

enter, 92, 103, 104. 
to particularize estate, liea, or interest, 92. 
person lodging, shall, if required, delivet 

abstract of title, ih, 
if received within time limited, proceedings 

stayed, ih, 
to lapse unless proceedings taken within 

t^ree months, and notice thereof served 

on Registrar General, or unless injunction 

obtained, 93. 
Commissioners may direct entry of, by 

Registrar General, in certain cases, 103. 
may be lodged by a settlor of land or 

beneficiary, 103, 104. 
to state name and address of person lodging, 

and description sufficient to identify land, 

104. 
to be signed by caveator or hia attorney or 

agent, ib, 
may be withdrawn by caveator, ib, 
notice sufficient if served at address given, ib, 
notice of, "to be given to applicant, ib. 
applicant may summon caveator to show 

cause, ib, 
when to lapse, ib, 
while in force no^ entry affecting lands in 

register, ib. 
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REAL PROPERTY ACT— cofKwitierf. 

compensation for lodging without reasonable 

caiflBe, ib. 
milese lodged remainderman or reversioner 

may be registered, 105. 
persons having notice of application omitting 

or neglecting to lodge, barred, 112. 

Caveator, See Caveat, 

Certificate of Death, 

to be deposited on transmission applica- 
tions, 103. 

Certificate of Title. 

included in term "instrument," 88. 
issue of, to original grantee, where no trans- 
actions registered, 91. 
issue of, in other cases, ib and 02. 
on what conditions to issue, ib, 
how to issue in case of applicant's previous 

decease, 93. 
duplicate of, to be bound in ''Register 

Book," 94. 
to be in duplicate, in form C of Schedule, ib, 
if applicant under disability, such to be 

stated, ib, 
to be conclusive evidence of title in all Courts 

of Law or Equity, ib, 
not impeached or defeasi1>le for want of 

notice, &c, ib, 
deemed to be registered, when entered in 

"RejgisterBook,"t7». 
memorial of any instrument to be recorded 

on, and to be deemed conclusive evidence 

of registration, 95. 
not effectual until entry in ** Register Book," 

of registered proprietor paramount, except 

in case of fraua, ib, 
memorandum of transfer shall refer to, for 

description of land, 96. 
on transfer of land, to be given up for whole 

or partial cancellation, ib. 
except where transfer is by endorsement, 

140. 
to be issued to purchaser on cancellation, 

ib., and see 140. 
of untransferred portion may issue to pro- 
prietor or transferree, 96. 
purchaser of mortgaged or encumbered 

estate entitled to receive, 98. 
satisfaction of annuity to be endorsed on, 99. 
on transfer of land under registration ab- 
stract, to be delivered up, 102. 
marriage of female proprietor, with par- 

ticuuirs, to be entered on, 103. 
who may apply for, on death of registered 

proprietor, ib. 
joint proprietors and tenants in common to 

receive distinct certificates, 105. 
production of, may be dispensed with m 

certain cases, ib, 
upon surrender of existing certificates, 

single certificate may be issued, or vice 

verstjl, 106, 107. 
provision in case of loss of, 107. 
production of, bar in any action, &c., against 

any registered proprietor or lessee. 111. 
when issued in error, maybe cancelled, 113. 
fresh certificate may issue in certain cases, 

ib. 
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Court may order delivery of instrument 

issued in error, ib. 
Court may order cancellation of, on recovery 

of land, &c., 114. 

Commissioners of L<tmh Titles, 

appointment, fees, and quorum, 89. 
not to x^i^ac^ice as hamster, attorney, or 
solicitor, i7>. 



duties with regard to applications, 91, 02. 
error or omission macle by, not to affect 

title, 91. 
application of any person claiming by trans* 

mission to be referred to, 103. 
may direct entry of caveat in certain cases, 

ib, 
may consent to dispense with duplicates in 

certain cases, 105. 

Committte, See OuarJian, 

Compensation 

tp party dopriveil of land by fraud or error, 
111,112. 
Consular Officer. 

interpretation of term, 88. 
Conveyance. 

included in term ** instrument," ifr. 
Ccnviction, 

for felony or misdemeanor not to affect civil 
remedy, 114. 
Copies. 

of instruments declaring trusts, may be 

deposited but not registered, 101. 
certified by Registrar General, to be re- 
ceived in evidence, 108. 
Corporation, 

may substitute common seal for signature, 
106. 
Costs, 

in certain cases, by whom to be borne, 108, 
111, 112. 
Covenant, 

general, to be implied in instruments, 95. 
implied in transfers of mortgaged or encum- 
bered land, 96. 
implied in memorandum of lease against 

lessee, 97. 
proce<lure in case of non-observance of, by 

mortgagor, 98. 
implied in memorandum of mortgage against 

mortgagor, 99. 
abbreviated form of words for expressing, in 

leases or mortgages, 99, lOO. 
implied, when to bmd parties severally and 

not jointly, 106. 
implied, to have same force and effect as if 

sot out at length, ib. 
implied, may be modified or negatived by 
express declaration, ib. 
Crown Lands (and see Grant), 

subject to provisions of Act, when alienated 
in fee, 90. 
Cultivate, 

what implied in covenant to, 100. 

Curator of JnteafaU Estates. • 

on death of, proprietor intestate may be 

registered as proprietor, 103. 
procedure on order, authorizing him to take 

charge of estate of a deceased proprietor, 

106. 
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Damages 

may be recovered against person certifying 

incorrect instrument, 108. 
may be recovered out of Assurance Fund by 

party deprived of land, 111, 112. 
hondjtde purchaser or mortgagee protected 

from action for, 112. 
action for, in certain cases, against Registrar 
Genend as nominal defencutnt, ib. 
DealmgB 

may be registered prior to issue of Crown 
Grant, 107. 
Decease of Applicant, 

how certincate to issue in case of, 93. 
Decease of Crovm Oi'antee 

before issue of grant, 140 
Decease of Proprietor. 

transmission of mortgage or lease, on, 103. 
who may be registered on, t6. 
See Transmission, 
Declaration, 

in case of lost grant or certificate, 107. 
false, to be deemed perjury, 114. 
Deputy Registrar General, 

appointment of, duties and oath of office, 89. 
Devisee 

may apply to be registered as proprietor 
of fre&old estate, 103. 
Diagram 

of land alienated from the Crown, to be 
on Crown Grant, 90. 
Disahility, 

Registrar General may enter caveat for 

persons under, ib. 
if certificate Issued to person under, such 
to be entered in Register Book, 94 
Distre^ 

* by mortgagee or encumbrancee, 98. 
Duplicaie 

of instrument declaring trusts, may be de- 
posited with Registrar General, 101. 
of grants or certificates, when may be dis- 
pensed with, 105. 
of plans and diagrams, to be furnished if 

required, 140. 
of memorandum of transfer, not required, ib. 

Easements. 

included in the term ** land," 88. 

effect of omission or misdescription of in 
certificate, 95. . 

intended to be created or transferred, 96. 

memorial of instrument creating, to be reg- 
istered, ib, 
JSjjsetment. 

mortgagee or encumbrancee may bring 
action of, 98. 

by or against person claiming beneficial 
interest in land, 110. 

when to lie against registered proprietor. 111. 

in action of, when certificate to be a bar, ib, 

of defendant — ^Value of improvements to be 
assessed, ib. 

plaintiff in, to pay for improvements, or be 
restricted to damages, iK 
Encumbrance. 

interpretation of term, 88. 

notice of in Register and certificate, 95 

memorandum of, not to operate as a trans- 
fer, 98. 

discharge of, 99. 

See Transfer, 
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Encumbrancer. 

definition of, 88. 

not bound by any lease, unless with his 
consent, 97. 

Erocedure, on default of encumbrancer, 98. 
is T)Ower to sell, on default of encumbrancer, 
td. 

on default, may enter and take possession, 
distrain, eject, or foreclose, t6. 

to give notice to tenant to pay rent, ib. 

receipt of, to be absolute mscharge for rents 
and profits, ib. 

his remedy of encumbrancer against, not 
prejudiced, 98, 99. 

of leasehold entering into possession, liable 
to lessor, 99. 
Encumbrancer, 

interpretation of term, 88. 

to execute memorandum of encumbrance, 
97. 

to give notice of sale in writing to encum- 
brancee, on default, 98. 

his remedy against encumbrancee not 
prejudiced, t6. 
Endorsement, 

lease may be surrendered by, with concur- 
rence of lessor, 97. 

of transfer, sufficient without issue of a 
fresh certificate of title, 140. 

when certificate cannot contain, fresh certi- 
ficate to issue, ib. 
Entry, 

power of by mortgagee or encumbrancee, 98, 

by lessor, 97. 

See Mortgagee. 
Equity of Redemption. 

mortgagor barred from, after order for fore- 
closure, 111. 
Equity Court. 

may give effect to trusts, 96. 
Errors. 

may be corrected by Registrar General, 90. 

title not to be impeached or defeasible on 
account of , 94 

purchasers and mortgagees protected in case 
of title obtained through, 112. 

of Registrar General — ^Action against him 
as nominal defendant, ib, 

instruments issued in error — Procedure to 
have cancelled or corrected, 113. 
EstaU 

of registered proprietor paramount, 95. 

notincation oi on certificate, ib, 

transfer of, by recistared proprietor to him- 
self jointly witn others, without limita- 
tion of uses or re-assignment, 104. 

See Applicati.n, Applicant, Transmission, 
and other Titles. 

Examiners of Titles. 
appointment of, 89. 
to advise and assist in administration of 

Act, ib, 
not to practise as banister, attorney, or 

solicitor, ib, 
to examine and -report upon applications, 

91, 103, 105. 
Easeeution of instruments, 

before whom to be proved, 106. 
mode of proving, t6. 
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Executor or administrator, 

deemed to be included in term proprietor, 

&c., 88. 
of deceased proprietor, may bo registered 
as proprietor, 103. 
Ftes, 

to be received by Registrar General (Sche* 

dole P), 94. 
Commissioners to be remunerated by, 89. 
for inspection of Register Book, 108. 
Registrar General may recover, ib. 
Registrar General to keep account and pay 

into Treasury, ih. 
increased, for long certificates or diagrams, 
140. 
Felony, 

conviction for, not to affect civil remedy, 1 14. 
what ofifences deemed to be, i6. 
punishment of, ib. 
Fence, 

what implied in covenant to, 100. 
Foreclosure, See Mortgage, 

Forms. 

validity not affected by variation, not being 

in matter of substance, 89. 
of instruments to accord with provisions of 

Act, 96. 
, of transfer, may in certain cases be modi- 
fied, 104. 
Registrar General may alter (with Gover- 
nor's approval), 105. 
to be stamped with Registrar General's Seal, 

ih, 
to be supplied free or at fixed moderate 

price, ib. 
Registrar General may license person to print 

and sell, ib. 
Schedule of, &c., 115-139. 
Fraud, 

estate of registered proprietor paramount, 

except in case of, 95. 
purchase from registered proprietor not 

affected, except in case of, 110. 
compensation to party deprived of land by, 

111. 
purchasers and mortgagors protected in case 

of fraud by previous proprietor, 112. 
'instrument obtained or retained by, to be 

be delivered up, 113. 
Gardens 

to be included in term **land," 88. 
Grant 

to mean any Crown Grant of land, ib, 

to be in duplicate and contain diagram of 

land, 90. 
may be brought under Act by original holder, 

when no ^ansactions registered, 91. 
to be deemed registered when marked as 

embodied in Register Book, 94. 
when presented for registration, need not 

be attested, 95. 
to be cancelled on transfer of land, 96 ; and 

see 140. 
provision in case of loss of, 107. 
registration of dealings in land prior to issue 

of, ib, 
to devolve in case of grantee's previous 

decease to person who would 'l>e entitled 

if living, 140. 
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Guardian or Committee 

of infant or lunatic, &c., may apply to bring 
land under Act, 90. 
Heir-at-law, 

registration of, as proprietor, 103. - 

[Note. — Inoperative since 26 Viof No. 20.] 
Hereditaments 

included in term *' land," 88. 
Implied Covenants. See Cot^nants, 
Improvements, 

defendant in ejectment entitled to compen* 
sation for, 111. 
Incorporeal 

rights and easements to be registered, 96. 
Indrfeasible Title 

assured to registered proprietor, except in 
case of fraud, &c., 95. 
Indemnity 

by transferree to transferror of land subject 
to mortgage or encumbrance, 96. 
Ii\fant, 

parent or guardian of, may apply to bring 
land under Act, 90. 
Injunction 

against bringing land under Act, shall stay 
caveat from lapsing, 93. 
Insolvency. 

assignees in, may be registered as proprie- 
tors, 102. 

refusal of assignees to accept lease subject 
to mortgage, to operate as a surrender, t6. 

moneys paid out of assurance fund on account 
of insolvent, may be recovered, 113. 
Inspection 

of documents may be required prior to 
bringing land under Act, 89. 

of lana by mortgagee, covenant implied in 
memo, of mortgage, 99 

of Register Book, on payment of fees, 108. 
Instruments. 

meaning of the term "instrument," 88. 

of title — to be surrendered by applicant, 91. 

to be returned on withdrawal of applica- 
tion, 93. 

to be cancelled upon issue of certificate of 
title, ib, 

relating to other property to l)e returned, ib, 

to be deemed registered when entered in 
Register Book, 94. 

to be in duplicate and attested,. 95. 

to have priority according to date of regis- 
tration, ib. 

when registered, to have effect of a deed, ib, 

covenants implied in, when they create or 
transfer an estate, ib. 

certificate of entry to be endorsed on, ib. 

not effectual until entry in Register Book, t5. 

preference in registration of, where two or 
more presented at same time, ib, 

not to be roistered imless in accordance 
with provisions of Act, 96. 

covenant implied in, where estate or interest 
transferred, ib, 

trusts may be declared by, and instrument 
declaring may be deposited but not regis- 
tered, 101. 

forms of, may be altered, subject to Gover- 
nor's approval, 105. 

how attested and before whom proved, 106. 
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mode of proving execution of, ib. 

executed by married women, not to be regis* 
ter^ until acknowledged, ib, 

certified copies to be evidence, 108. 

remedv where issued in error or wrongfully 
retamed, 113. 
Insure, 

covenant to, what to imply, 99. 
Interest 

implied covenant in every mortgage, that 

I transferree pay, 96. 

Interpretation clause, 86. 

Intestate proprietors. 

transmission of estate of, 103. 

Joint proprietors, 

how suvivorship among, may be barred, ex- 
cept on Judge's Order, 101. 
proprietor may vest estate in himself and 

others as, 103. 
persons registered as, to be joint tenants, 105. 
m such cases to receive each a separate 

certificate, ib. 
registration of survivor of, ib. 
Judge. See Supreme Court. 
JurUdictionf 

as to offences or penalties, same as in ordinary 

cases, 114. 
Land. 

interpretation of term, 88. 

when alienated in fee from the Crown, to 

oome under Act, 90. 
alienated prior to this Act, how brought 

under its operation, ib. 
value of, how estimated for purposes of 

assurance fund, 94. 
certificate of unsold portion of, to be given 

to proprietor, 96 
under Act, how leased, ib, 
how mortgaged or encumbered, 97. 
dealings with, prohibited while caveat in 

force, 104. 
dealings with, may be registered prior to 

issue of Crown Grant, 107. 

Lands Titles Commissioners. See Commissioners 

of Land Titles. 
Lease. 

reversion expectant on, not to be extin- 
guished on bringing land under Act, 94. 

transfer of, to transfer lessor's powers, lia- 
bilities, &c., 96. 

transfer of, transfers right to sue, ib, 

of land under Act, how executed; ib, 

of mortgaged or encumbered hmd, to be 
consented to by mortgagee or encum- 
brancee, i&. 

how surrendered, and effect of surrender, 97. 

covenants to be implied in, against lessee, ib, 

powers implied in lessor, in memorandum 
of, ib. 

to be cancelled, on lawful re-entry and 
possession by lessor, ib, 

transmission of, on death of proprietor, 103. 
Leasehold. 

persons claiming for life or lives, or for not 
less than twenty-five years, may apply to 
bring land under Act, 90. 

re^tration, where certificate of leasehold 
iSBuedy 94. 
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for Hfe,— purchaser from mortgagee not en- 
titled to certificate of title, 98. 
mortgagee of, entering into possession, liable 
to lessor, 99. 
Lessee. 

application by, 90. See Lease, Covenants, 
Lessor^ 

wh^i to join in application by lessee, 90. 
See also Lease. 
Lien 

notification of, 95. 
Life estate. 

persons claiming, in possession, may apply 

to bring land under Act, 90, 
the like on transmission, 103. 
Lunatic, 

meaning of the term, 88. 
committee or guardian of, may apply to 
bring land under Act, 90. 
Map, 

included in term instrument, 88. 

or diagram of land, to b^ on Crown Grant, 

90. * . 

to be deposited on subdivision of land for 

township, 107. 
of land to be dealt with, may be required, 
on a certain scale, ib. 
Married Woman, See Acknowledgment, Wife, 
Marria>ge 

of female proprietor, to be jcertified and 
entered in register, &c., lOSr 
MemoriaJ^ 

on entry of, in Register Book, instrument 

to be deemed registered, 94. 
particulars to be stated in, 95. 
to be recorded on duplicate grant or other 
instrument except in certain cases, ib. 
Messuage 

included in the term "land," 88. 
Mines and Minerals 

included in the term **land," ib. 
Minor, 

parent or guardian of, may apply to bring 

land under Act, 90. 
age of, to be noted on certificate ol title, 94. 
Misdemeanor. 

certain fraudulent acts to be deemed, 114. 
conviction of, not to affect civil remedy, ib. 
Misdescription 

. of right-of-way or other easement, in certi- 
ficate, effect of, 95. 
assurance fund not liable in cases of, 113. 
Mortgage. 

meaning of the term, 88. 

lands under, may not be brought under Act 

except upon conditions, 90, 91. 
transferree of land subject to, wiU indemnify 

transferror, 96. 
on transfer of, rights, powers, liabilities, 
of transferror, &;c., i>ass to transferree, ib. 
transfer of, transfers right to sue, ib. 
lease of land under, not binding against 

mortgagee without his consent, ib. 
lease subject to, not to be surrendered 

without mortgagee's consent, 97. 
of lands under tnis Act, hew executed, ib, 
not to operate as a transfer, 98. 
procedure in case of default of paym^its or 
non-observance of corenaatt under, ib. 
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power of mortgagee to sell land under, ib, 
purchaser on sale frec<l from liability on 

account of purchase money, ib, 
upon default in payment secured b^, mort- 
gagee may enter, distrain, eject, or 
i\C" Foreclose, to. 
discHar^e of, 99. 
money m redemption of, may bo paid to 

treasurer, in mortgagee's absence from 

Colony, ib, 
covenants to bo implied in memorandum 

of, ib. 
transmission of, on death of proprietor, 103. 
Mortgagee, 

meaning of the term, 88. 

not to brinff land under Act except iu 

exercise of power of sale, 90. 
not bound by any lease unless with his 

consent, 96. 
procedure in case of default by mortgagor, 

98. 
power to sell, and how to apply proceeds, ib, 
efifect how ^iven to sale, ib, 
powers of, m default of payments, ib, 
to receive rents, &c. , ib, 
receipts by, when absolute discharges, 
endorsement by, on memorandum dis- 
charging mortgage, 99. 
covenant of entry upon land implied in 

memorandum, io, 
•of an insolvent's leasehold interest may be 

entered as transferree of lease, 102. 
not making such application, to operate as a 

surrender of sucn lease, ib, 
on default in paytnents may apply for order 

for foreclosure, 110. 
may bring action against mortgagor in 

default, 111. 
bondjule, protected from action, 120. 

Mortgagor, 

meaning of the term, 88. 

may, with mortgagee's consent, apply to 
bring land under Act, 90. 

estate or interest of, to vest in purchasori 
on sale by mortgagee, 98. 

remedy against mortgagee for wrongful 
entry not prejudiced, ib. 
Nominal drfendant, 

actions against Registrar General as, iu 
certain cases, 112. 
Notice, 

of applic^ion, to be published, 92. 

after expiration of, land to be brought under 
Act, ib, 

procedure on failure of service of, ib, 

to Registrar General of proceedings under 
caveat^ 93. 

to Registrar General of withdrawal of appli- 
cation, ib, 

by mortgagee to tenant, to suspend mort- 
gagor's nght as landlord, 98. 

of trusts, not to be entered in register, l5l. 

of order of Court to deal with land by less 
than full number of registered proprietors, 
ib. 

of loss of Rrant or certificate of title, to be 
published, 107. 

of trust, ^c, not to affect purchaser from 
registered proprietor, 110. 
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of application for forcclo8ui*e, to be given to 

mortgagor, t6. 
of sale of mortgaged land, to be publisheil, 

before granting forecloeure order. 111. 
of action, to be given to Registrar General, 

112. 

Notice of application. See Application. 
Notice of caveat. See Caveat. 
Notification ' 

of encumbrances, liens, estates, and inter* 
csts on the Kogister Book folium. 
Oath. 

Registrar General may administer, or take 

statutory declaration in lien of, 90. 
or aihrmatioii of applicant declaring value of 

land, 93, 94. 
applicaticm of heir-at-law, dec, to be verified 

by, 103. 
execution of instruments to bo proved by, 

106. 
examination on, of i)arty brought before 

Court or Judge, 113. 
making false, deemed perjury, 114. 
Occupant. 

name and description of, where land occu- 
pied, to be stated in application, 91. 
mortgagee may distrain for rent due by, 98. 
Occupancy. 

if adverse, to be stated in application^ 91. 
Offences, 

what are deemed to be, punishment, and 
jurisdiction, 114. 
pfftnsive trade^i. 

what implied by covenant not to carry 
on, 100. 

Paint and paper, 

what implied by covenant to, ib. 
Passages 

included in term " land," 88. 
Paths 

included in term "land," ib. 
Penalty, 

for not attending before Registrar General 
on bein^ summoned, 89. 

for certifying incorrect instruments, 108. 

for misdemeanors under Act, 114* 

may be recovered by and ^iu namo of 
Attorney General, %b» 

Perjury, 

false oath or declaration to be deemed, t&. 
punishment of, (6. 

Plan, 

included in term " instrument," 88. 

to be deposited in duplicate, if required, 140. 

Plaivtations 

included in term ** land," 88. 

Power of Attorney, 

registered proprietor may execute (in form. 

Schedule I), 101. 
to be filed with Registrar General, who ihall 

enter particulars in register, t6.' 
how revoked (Form,. Schedule L), 102. 

Privileges, 

included in the term "land," 88. 
Priority, 

instruments entitled to, aooordizig to date 
of registration, 95. 
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Probmte 

of will, when to be produced for entry in 

Reg[ister Book, 103. 
deposit of, on transmission applications, 103. 
Proprietor, 

meaning of the term, 88. 

instruments relating to other property to be 

returned to, 93. 
registered, definition of , 04. , 
registered estate of, paramount except in 

certain cases, 95. 
to receive a certificate of title for balance of 

unsold land, 96. 
marriage of female, to be certified to 

Registrar General, 103. 
on decease of, who may apply to be regis- 
tered, ib, 
may vest estate jointly in himself and 
others, 104. * 

may transfer to wife or husband, ih, 
may summon Registrar General to show 

cause, if dissatisfied, 108. 
registered may bring suit for specific perfor- 
mance, 110. 
protected against action in certain cases. 111. 
ejected, entitled to value of improvementi 
ib. 
Proprietors, joint, See Joint Proprietors. 
PMiean, 

what implied in covenant to carry on 
business of, &c., 100. 
Purchase money, 

under a sale by mortgagee or encumbrancee, 
how to be applied, 98. 
Purchaser 

under a sale by mortgagee or encumbrancee, 

protected, 98. 
of freehold estate, to receive eertificate of 

title, ib, 
from registered proprietor, not to be afifected 

by notice of trust, &;c., 110. 
bond fide, protected from action, 112. 
Quarries, 

included in term land, 88. 
Iteceipts 

for rents and profits by mortgagee, &c.» 
when absolute discharges, 98. 
Re-entry, 

power of, implied in lessor, 97. 
particulars ol, to be noted in register, ib. 
Register Booh, 

to be kept by Registrar General, 94. 
searches in, permitted, on payment of fee, 
108. 
Registered Proprietor, {See Proprietor,) 

Registrar General, 

department of, under the Act, 89. 

to DO ese officio one of the Lands Titles Com- 
missioners, ib, 

seal of office, ib. 

powers of, 89, 90. 

may be required by applicant to cause per- 
sonid service of application, 90, 91. 

not to register any instrument unless in 
accordance with provisions of Act, 95. 

to give certified copies of any instrument 
on payment of fees, 108. 

copies under hand and seal of, to be evi- 
dence, Uf. 
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may be summoned to Supreme Court to 

show cause, ib, 
may state case for opinon of Supreme Court 

regarding his duties, 109. 
where to be made co-defendant, 111. 
to be nominal defendant in certain actions, 

112. 
when actions lie against, as nominal defend- 
ant, ib, 
to be served with one month's notice of 

action, t^. 
limitation of actions against, ib, 
not liable for acts done or omitted bond Jide 

under Act, 113. 
Registration 

completed when instrument entered In 

Register Book. 
Registration Abstract, 

for dealings out of the Colony, 101. 

mode of procedure under, 102. 

dealings thereon how effepjbed and recorded, 

ib, 
procedure, when lost or obliterated, ib. 
Regulations. 

to be made by Judges, as to proceedings in 

Supreme Court under Act, 114. 
Remainder, 

estate in, may be created without limiting a . 

use, 104. 

Remainderman 

may be registered as such, 105. 

when to join'in application, 90. 
Repair, 

covenant implied in lease, to keep in good 
and tenantable, 97. 
Reversioners 

may be registered as such, 105. 

when to join in application, 90. 

. Reversion, 

* expectant on any lease, not to be extin- 
guished by bringing under Act, 94. 
Sale, 

by mortgagee or encumbrancee, 98. 

under writ or und^r order of Supreme or 

District Court, 105. 
by Sheriff, Registr$kr, or Bailiff. 
See Transfer, ^ 

Schedule, 

of instruments deposited, to be furnished by 
applicant, 90, 91. 

A. Application to brinff land under Act, 90. 

B. Caveat forbidding lands to be brought 

under Act, 92. 

C. Certificate of title, 94. 

D. Memorandum of transfer, 96. 

E. Transfer to be endorsed on original in- 

strument, ib, 

F. Memorandum bf lease, ib, 

G. Memorandum of mortgage, 97. 

H. Memorandum of encumbrance for secu- 
ring a sum of money, i&. 
I. Power of attorney, 101. 

K. Registration abstract, ib, 

L. Revocation of power of attorney, 102. 

M. Caveat forbidding r^stration of dealing 
with estate or mtere^, 104. 

N. Certificate to attestation of instrument, 
106. 
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BEAL PROPERTY ACH—eontinued, 

0. Certificate of execution of inatmment, 

if), 
P. of fees, 108. 

[Note. — For the fonns prescribed by the Act, 
see pp. 115-119, and for those now in use, 
see pp. 120-140.] 

Seal 

of corporation, may be substituted for sig- 
nature, 106. 

of Registrar General — 
description of, 89. 

instrument bearing, to be received in 
evidence, ib. 

Starches 

in Register Book, may be made, on payment 
of fee, 108. 

Bettlor 

of land, may lodge caveat^ 108. See Caveat 

Sheriff, ' 

transfer by, 105. 

Shop. 

what implied in covenant not to use premises 
as, 100. 

Specific performance, 

registered proprietor when entitled to decree 
for, 110. 

Subdivided land. See Map, 

Summons to show cause. See Supreme Court 

Supreme Court, 

may order publication of notice of applica- 
tion, 92. 

may restrain Registrar General from bring- 
ing land under Act, 93. 

may ordor production of instrument relating 
to unsold land, ib, 

may sanction dealings with land by less 
than the registered number of joint pro- 
prietors, 101. 

to direct notice to be published before 
sanctioning, t6. 

may summon caveator to show cause and 
make order as to caveat, 104. 

may make order as to registration of re- 
mainderman or reversioner, 105. 

may summon Registrar General to show 
cause, if proprietor dissatisfied, and make 
order in the premises, 108. 

Registrar General may state case for opinion 
of, regarding his duties, 109. 

order of, vesting trust estate, to be carried 
out, 109. 

to certify to judgment, damages, and costs, 
in action against Registrar General, 112. 

may issue warrant for wrongful holder of 
certificate not appearing on summons, 113. 

may order delivery of instrument to Regis- 
trar General, ib, 

may direct cancellation of certificate or 
entry in certain cases, 114. 

rules of and right of appeal to, same as in 
ordinary actions, ib, 

may make rules and orders as to proceed- 
ings under Act, ib. 

Surrender of Lease, 

by endorsement by lessee with lessor's con- 
currence, 97. 

B 
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REAL PROPERTY ACT— co«^'wm«?. 

Surveyor 

to certify to accuracy of map deposited, ip7. 

under Act, must be speciaUy licensed, i&. 

certificate of, on submvision of land, i6. 
Survivor 

of joint proprietors, registration of, 105. 
Survivorship 

among trustees, how barred, 101. 
TenajU, 

when liable for rent to mortgagee, and to 
distress therefor, 98. 

tenant by curtesy may apply to be regis* 
tered, 103. 
Tenants in common, 

application by, '90. 

to receive each a distinct certificate of title, 
105. 
Tenement. 

included in the term '* land,'' 88. 
Timber. 

included in the term ''land," 88. 

Title., See Certificate, Application, Instrument 
indefeasible, when land brought under Act, 

95. 
Transfer. 

meaning of the term, 88. 

to be deemed registered when memorial 

entered in Register Book, 94. 
covenant to be implied in, 95. 
how executed (Forms D, or E. of Schedule), 

96. 
of freehold estate of whole or part of land, 

procedure on, il). 
fresh certificate to issue to purchaser on, ib, 
of mortgaged land, covenant by transferree 

to indemnify transferror imnlied in, 96. 
of mortgage, encumbrance, or lease, conveys 

powers, liabilities, &c., to transferree, and 

right to sue thereunder, t6. 
memorandum of, from lessor to lessee, ib, 
mortgage or encumbrance not to operate 

as a, 98. 
to joint proprietors, how survivorship barred, 

101. 
how executed under registration abstract, 

101, 102. 
from husband to wife, or wife to husband, 

104. 
by proprietor to himself iointlv with others, 

without limiting use, &c. , to. 
by Sheriff, Registrar, or Bailiff when not valid 

against a purchaser or mortgagee, 106. 
memorandum of, need not be in duplicate, 

140. . 

to be endorsed on certificate, without issue 

of fresh certificate, t5. . 
when certificate cannot contain endorsement 

of, fresh certificate to issue, 140. 
Transmission, 

meaning of the term, 88. 

on bankruptcy or insolvency, to assignees, 

102. 
of lease subject to mortgage, assignee's 

refusal to accept, t6. 
to husband as co-proprietor, 103. 
of mortgage or lease, on death of p^:oprietor| 

ib. 
of estates of freehold, on application of heir- 
at-law, devisee, tenant by curtesy, kc, ib. 
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REAL PROPERTY ACT^coniinued. 

Treasurer t Colonial, 

mortgage money may be paid to, if mortgagee 

absent from Colony, 99. 
Trees 

included in the term ** land," 88. 
Trustees, 

seized in fee and having express power of 

sale, may apply, 90. 
without power of eale, must be joined in 

application by beneficiary of first life or 

other greater estate, ib. 
how survivorship barred among, 101. 
ordfer of Court may be made vesting land 

in, 109. 
to allow names to be used in an action, 110. 
but entitled to be indemnified, 110. 
TrxiHs, 

power of Court of Equity saved as to, 96. 
notice of, not to be entered in Register 

Book, 101. 
may b« declared by instrument or deed, ib. 
instrument declaring may be deposited but 

not registered, ib. 
breach of by registered proprietor gives no 

claim on assurance fund, 113. 

Undivided Share. 

Provision where applicant is entitled to, 90. 

Unsound mind. Person <f. 
meaning of the term, 88. 
committee or guardian of, may apply to bring 
land under Act, 90. 
Uses, 

limitation of, when unnecessary on transfers, 
104. 

Valuator, Sworn, 

meaning of the term, 88. 

certificate of, to be conclusive as to value of 
land, 93, 94. 

oath to be taken within fourteen days of 
appointment, 114. 
Watercourses 

included in the term "laud," 88. 
Ways 

included. in the term " land," ib. 
Wife. 

on application by, husband to join, 90. ■ 

'husband entitled to be registered as co- 
proprietor of estate of, 103. 

may vest estate in husband, 104. 

See Acknowledgment, Disability, Marriage. 

Witness. 

required for attestation of all instruments, 

except Crown grants, 95. 
surrender of lease to be attested by, 97. 
may be summoned an 4 examined by Regis- 
trar General, as to land or instruments, 89. 
Writ 

of Fi. Fa. or execution when to affect land, 
&c., under Act, 105. 

REGISTERED PROPRIETOR, ' See Real 
Property Act. 

REGISTRATION ABSTRACT. See Real 
Property. 

REGISTRATION OF BIRTHS, &c. 

certified copies of entries to be received as 
evidence, 141. 



REGISTRATION OF DEEDS (7 Vic No. 16. 
20 Vic. No. 27, 24 Vic. No. 7). 

Rogiatrar General to take possession of all 
instruments, &c., in Registry Office of 
Supreme Court, 148. 
all duties of registration imposed on 

Registrar General, ib. 
Registrar General may appoint a deputy, ib. 
Acts of Council to be enrolled in office of 

Registrar general, 142, • 

registration of wills, deeds, conveyances, 

&c., ib. 
deeds to take priority according to priority 
of registration, 143. 
registered prior to 22 Vic. No. 1, not to 
lose priority by mala fides only of 
conveying party, 149. (And see sec- 
tion 18 of the Titles to Land Act, 
p. 153.) 
proviso where adverse title established 
' by judgment of Court, ib. 
certified full copies to be registered of all 
deeds &c., affecting real estate, 143, 
and receivable as secondary evidence, 

ib. 
receipt for, to be given, ib. 
specifying day and hour of deliveiy, 

143. 
name and abode of witnesses, ib. 
number of copy, 144. 
indorsed on original, ib. 
to be numbered successively and regis- 
tered in order of time in which 
delivered, ib. 
size of parchment for certified copies, 
ib. 
deeds acknowledged in mode prescribed, to 
bo a3 valid as if fine levied or recovery 
suffered, ib. 
where married woman if party acknow- 
ledgment and confession, 144, 145. 
before wbom may be made, 144, 148. 
certificate of acknowledgment and confession 
to be under seal and endorsed on deed, 144, 
147. 
Commissioners to take acknowledgments 

and confessions, 145. 
on acknowledgnient, original instrument to 
be produced, 145. 

when executed by marksman, i6. 
fees to be paid on registration, ib. 
• fees to Commissioner, ib. 

judgment not to bind lands, unless and 

until execution lodged with Sheriff, ib. 
word "instrument," what to mean, ib. 
seal affixed to certificate, &c., to be taken 

to mean official seal, ib. 
production of certified copy in evidence, ib. 
registered copy of deed of feoffment to be 

equivalent to livery of seisin, 146. 
release to be as effectual as thotigh lease or 

bargain and sale for a year executed, ib. 
recital to be evidence of execution of lease 

for a year, ib. 
false oathd under Act, ib. 
erroneous entry, neglect, &c., by Registrar 

or clerk, ib. 
embezzlement, forgery, &c., of deeds, memo- 
rials, &C., ib. 
indexes to all registrations to be kept* ih. 
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REGISTRATION OF DEEDS— eontinued. 

ofEco copies to bo taken as evidence of 
contents, ib. 
notice by party producing, ib. 
wills may be deposited in otHco of Registrar 
i General, ib. 

REGISTRATION ACTS (in force prior to Ut 
January, 1844) — 

6 George IV. No. 22, 232. 
5 Victoria No. 21, 234. 

RENT CHARGES. See Trusi Property At. 

RESIDUES OF TESTATORS. Bee WUU. 

Reversionary interests of mar. 

RIED women. See Married WoiMn. 

reversioners and remaindermen. 

See lieiU Propt^rty Act. 

REVEltSIONS (32 Hon. VIII. c. 3-1). 

Grantees of, may sue, &c., lessee? of same 

lauds, 150. 
lessees may have like remedies against 
grantees, ib. 

SALE (Equity Practice) 

of mortgaged property by Equity Court, may 

be ordered instead of foreclosure (17 Vic. 

No. 7), 30. 
of real estate may be directed at any stage 

of Equity suit, 30. See TruU Property 

Act 

SALES IN INSOLVENCY. See Jnaolvency. 

SCINTILLA JURIS. See Trust Property Act. 

SEALS. See Companita* Seals. 

SETTLEMENTS 

may be made by infaiits upon marriage (20 
Vic. No. 2, 8. 1 ), 45. 

SHERIFF 

may sell equities of redemption (5 Vic. No. 

9, 8. 31), 4. 
publication of notice of writ and particulars 

to be equivalent to actual levy oy, 161. 
sales or transfers by, under Real Property 

Act, 105, lOG. 
appointment and duties ot Sec Charter of 

Justice, Appendix, 193. 
sales of land by, under Titles to Land Act, 

151. 

SOCAGE TENURE (12 Car. IL c. 24). 

all tenures created since 1660 to be in free 
and common socage, 150. 

STATUTORY DISCHARGE. 
of mortgage debt, 161. 

SUPREME COURT, 

to have ecclesiastical juirsdiction (9 G. IV. 

c. 83, 8. 12), 150. 
And see Charter of Justice, Appendix, 

SURVIVORSHIP, 

presumption of, in favour of the younger, 
un<ler certain circumstnnces. 
(l>2 Vic. No. 1, s. 26), 154. 
among tinistees, how barred under Real Pro- 
perty Act, 101. 

SURVIVOK. See Heal Property Act. 

THELLUSON ACT, 39 & 40 G. III. c. 98, 184, 
(P»RPfiTUiTi£s). See Will§, 



TITLES TO LAND (22 Vic. No. 1 & 24 Vic. 
No. 3). See Orantn of Crown Lands, Heal 
Property. 
words of inheritance, absence of in certain 

cases not to prejudice purchaser's fee 

simple, 151. 
sales of land by Sheriff, ih, 
deeds of sale by ShcrilF, i/;. 
Insufiicient description in grants remedied, 

ib. 
protection of subsequent grants and adverse 

holders, ib. 
new description to be advertised, &c., 151. 

154. 
misnomer or misdescription in grants 

remedied, 151, 152. 
proof of instrument remedying defects in 

grants, 152. 
reference of defects in grants to Oommis* 

sioners for Claims, t^. 
effect of breach of conditions in grants, ib. 
protection of bond lide purchasers and 

m()rtg<agccs against adverse claims, ib. 
the like as to future grants, ib. 
promises of Crown (i rants, effect of, ib, 
promisee may devise and alienate, ib. 

has devisable and alienable interest in 

land, except as against the Crown, ib, 
grants issued in nj)parcnt violation of 5 & 6 

Vic. c. 36, s. IT), not invalidated, 153.. 
discharge of lands belondng to debtors or 

accountants to the Crown, ib. 
registration of iuHtrument not to be defeated 

by reason of mistake, ib. 
registered deed not to lose priority by moila 

files of conveying party, 149,153. 
livery of seisin wh<;n unnecessary, to give 

effect to feoffments. 153. 
defects of form in acknowledgments on deeds 

cured, ib. 
certain acknowledgments to bar dower, &c.| 

provided for, ib. 
dower barred although husband not a party 

to deed, ib. 
payment to trustees exonerates from lia- 
bility, 164. 
provision, against collusion, ib. 
payment of money into Court by mortgagor 

under Trustee Act, and subsequent pay- 
ment out to party entitled, to operate as 

a re-conveyance, ib. 
covenants to product deeds satisfied by 

their deposit in Registry Office, ih. 
presumption of survivorsnip in favour of 

the younger, ib. 

TRANSFER. See Real Property Act, 

TRANSMISSIONS. See Heal Property Act, 

TRUSTEES AND EXECUTORS. 

investments by. See IWvstees and MoHga' 
gees and Trust P. operfy Acts, 154. 

TRUSTEES AND MORTGAGEES. (16 Vic. 
No. 19 and 17 Vic. No. 4.) 
interpretation clause, 165. 
Supremo Court may convey estates of hilia- 

tic trustees and mort.iragees, 156. 
and contingent rights, ib. 
and transfer their stock, ib, 
power to transfer stock of a deceased person 
whose personal representative is a lunatiCi iftt 
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TRUSTEES AND MORTGAGEES— conrtnwtti 

Court may convey estates of iufant trosteee 
and inortKagces, ih. 

aiul may rtSease from contingent rights in 
lands ib. 

Court may convoy the estate of a trustee out 
of the jurisdiction of the Court, ib. 

Court may make onler in cases where per- 
sons are seised of lands jointly with others 
out of Ci>urt*s jurisdiction, ib, 

contingent rights of trustees, 156, 157. 

Court may make order in cases where per- 
sons are jointly entitleil with others out 
of the Jurisdiction of the Court to a 
contingent right in lanils, 157. 

effect of onler when it is uncertain which 
of several trustees was tlie survivor, t6. 

when it is uncertain whether the last 
tnistee be living or dead, ib. 

when tmitee dies without an heir, ib, 

Comi mi^ reloaso lauils from contingent 

right in nnboni trustee, ib. 
may make au unlor for vesting the 
estate on refusal or neglect of a trustee 
to ccmvev or release, !(>§. 

may convey in place of mortgagee, 157. 
may appoint a |^r3»on to convey m certain 
cases, 158. 

may make an order for vesthig the estate 
in Hen i>f conveyance by a party to the 
suit, after a decree or order for sale, 163L 

when trustees of stock areout of jurisdiction. 

or refuse to txansfiur, ib, 
when ow of several trustees of stock refuses 

to transfer or receive end pay over 

dividenits, jft. 
when stock is standing in name of deceased 

pereon^ A. 
Court mi^ make an oider for the transfer 

or leceaDl of dividends of stock in name 

of aa yuaat trustee, ltS9L 
€B neg^t te transfer stock for twaity- 

eight days, oixler may be made vesting 

ri^t to transfer in such person as the 

CiHurt shall ai^DouiT* ift. 
on like neglect by ejcecator similar oido' 

may be made, idc 
elfeot of an order vesting the legal right to 

transfer stook« 13SL 163. 
pMtiee empowened to execnte deeds and 

powers of ali«M«ev, 16X 
eompames to comphr with oideca of the 

Owrt,.idL 
tailemnity to conqnuMS so otwyiitg; i^i. 
effect of an oider vesting le|^ ri^t in* 

choee in actko,, l^ 
effiwi of dectee oaade lor sale of real estate 

fsr pi^ymmt m debts» idc 
CWn to vWcIaie what partMs are tioitw^a 

of binU coB&pnwd ia any sait» aad as 

to the interests of cers^^os nnVrnx •&. 
power to make d^cfauratioBs and girv direc- 

twao kow the right to truu&r stock shall 

be exervised. t^. 
power to appoint aew trjtssees, A. 

ia tteu of perw«» cotivscted of M.>iiy» 1<)I3L 

whrtce ao existu^ tntstee« liM. 
CVwrt laa^ make v^cxkr for sfpotatoMat of 

WW tiMil:eei^ lt^4. 



TRUSTEES AND MORTGAGEES-con<tnM«i 
jK>wer8 of new trustees, 159. 
power to Court to vest lands in new trus- 
tees, 159, 16a 
power to Court to vest right to sue at law, 

159. 
old trustees not to be discharged from 

liability, 159, 160. 
who may apply for order under foregoing 

provisions, 160. 
power to go before the Master in the first 
instance, ib, 
and upon certificate of the Master to 

petition the Court, ib. 
or to present petition in the first in- 
stance, ib. 
what may be done upon petition, ib. 
Court may dismiss it with or without 

costs, ib. 
or make order thereon, ib. 
orders made by the Court founded on cer- 
tain allegations^ to be conclusive evidence 
of the matter contained in such allega- 
tions, ib. 
powers may be exercised as to trustees of 

charities or societies, t6. 
no escheat of property held upon trust or 
mortgage, 161. 
but not to prevent escheat or forfeiture 
of beneficial interest, ib, 
money of inbmts and persons of unsound 

mind to be paid into Court, t&. 
Court may make a decree in the absence of a 

trustee, ih, 
powers of tiih Master, ib. 
costs may be paid out of the estate^ A. 
commission concerning persons of unsound 

mind, ib. 
suit may be directed, •&. 
when indorsed acknowledgment of payntent 
of mortgage debt or reguteaticm c^ierates 
as reoodive^enoe of mortga^d premises to 
person enutled to equity of zedemptioOy 
161, 16SL 
redenqptiim by payment into Court in 
case of absent or unknown mort- 

on claim made and pcoof of right, ke,. 
Court may older payment of money 
to penon entided, •&. 
money paid into Cout may be invested in 

Government ss cnri tms^ Sl 
power jriven by tkese AMs to be cxet c is sd 
by jMmaiy JndS"^ subject to appeal, 

TRUST MOX£T3l (UTicL Xa 19ft 21 Tie. 
Xa 7.) 
tntat mnsMiB mij be 
ment SMuritmB, IM. 
trassiMSBBaT psT moasy 

tMs inu>tke S^qvcaae Couzt^ IM. 
Court may direct paymsHk or liiMlfB bj n 

majority of truston^ A. 
CcHut mar make ocder lor tke apiJiratio n 

of trust moneys. 1«4, IiSSl 
Court mar eoaspel tin item t» af miit , IfiSL 
«x Cburt may W efasremsd by 
nr Squxty Jud^ Sl 
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TRUST PROPERTY ACT. ^26 Vlo. No. 12). 

Apportionment See Leases, 
Appointment of new Trustees. 

provision for appointment of new trustees 

on death, &c. , 175. 
maCy be appointed where trustee nominated 
in will has died in lifetime of testator, ib. 

Assets of Testator or Intestate, See Trustees, <te. 
Assignment, See Executors, d'C, 
Assignment of pefsonalty, 

personal property may be assigned to as- 
signor himself and any other person, 167. 
Charge of Debts. See Pouj&rs, 
Condition, See Leases, Insurance, 
Covenants, See Leases, Insurance, Trustees, iScc, 
Deceased persons^ debts. 

order to take account of debts, &;c., of de- 
ceased person, under sec. 19 of 16 Vio. 
No. 3, may be made immediately after pro- 
bate granted, 171. 
Executors, 

may compound for debts, &o., or submit to 
arbitration, 175. 
See Trustees, <C'C. 
Fraudulent Concealment, 

vendor, or mortgagor, or his asent guilty 
of misdemeanor if he fraudulently con- 
ceals deeds, &c., 167, 168. 
or falsifies pedigree, ib, 
punishment of offenders, ib, 
action for damages as well, ib, 
in estimating dan^ages improvements to 
land may be regarded, ib. 
prosecutions must have the sanction of the 

Attorney General, ib, 
sanction not to be given without previous 
notice, tb. 
General provisions. 

tenants for life, &;c., may execute powers, 

notwithstanding encumbrance^, 175. 
who deemed to be entitled to possession, ib, 
powers, &c., hereby given may be negatived 

by express declaration, ib, 
no persons other than those entitled under 

the settlement, &;c. , to be affected, 176. 
operation of Act, ib, 

interpretation of terms "mortgage" *• mort- 
gagor *' ** mortgagee " " judgment," ib, 
short title, t6. 
See Trustees, Real Property Act, 
Inheritance. 

descent to be traced, on failure of heirs of 
purchaser or ancestor, from the person 
last entitled, 167. 
preceding section incorporated with 3 & 4 
W. IV. c. 106, s. 21, ib. 
Insurance against Fire, 

relief against forfeitures for not insuring, 

166. 
record of relief granted, ib. 
Court to relieve not mof^ than once in res- 
pect of same covenant, ib, 
person entitled to benefit of covenant to 
insure, to have same advantage from an 
informal insurance as from one in con- 
formity with the covenant, ib, 
purchases protected against forfeiture by 
non-insurance, on production of receipt 
for rent signed by the person entitled to 
it, ib. 



TRUST PROPERTY ACT-conemueA 

preceding provisions to apply to leases for 
a term of years absolute or determinable 
on a life or lives, &c., ib. 
Investments by trustees, 

unless expressly forbidden, trustees may in- 
vest in real securities or Government stock 
in Colony of New South Wales, 170. 

investment in England may, under like 
qualification, be substituted for invest- 
ments in this Colony, under certain limita- 
tions, and vice vertSi, ib. 

Judges may make general orders as to in* 
vestment of cash under control of the 
Court, 171. 

trustees, &c., to invest trust funds in the 
stocks, &;c., in which cash under the con- 
trol of the Court may be invested, t6. 

on what security trust funds may be in- 
vested, 174, 175. 

trustees may apply income of ^miperty of 
infants, &c., for their maintenance, 175, 
Leases, 

licenses to do acts which would ereato 
forfeiture or give riffht to re-enter, to be 
restricted to actuid permission, specific 
breach, or other maiiter specifically autho- 
rized, 165. 

proceedings may be taken for subseqnent 
breaches of conditions or powers, ib, 

all rights under covenants and powers of 
forfeiture and re-entry to continue, t6. 

a license to one of sieveral lessees or co- 
owners to assign or under-let, not to affect 
riehts of re-entry, &c., or breach by tiie 
others ib, 

A license to lessee or owner in respect of 
part of property, not to affect rights of 
re-entry, &c, as to the rest, ib, 

where the reversion is severad, and rent, 
&c., apportioned, rights of re-entry, ^., 
attach as incident to such severed {Mirt, t&i 

restriction of effect of waiver of covenant or 
condition, 166. 
See Trustees, <fcc. 

License, See Leases, 
Limitation of Actions, 

proceecUng may be taken to recover mort- 
ga,ged hmd by a person entitled to or 
clamiing under a mortgage, at any time 
within 20 yean after last payment of 
principal or interest^ 168. 
no suit to be brought to zecover estate of 
intestates but within twenty years after 
right accrued, unless right acknowledged^ 
171. 
Mortgages, 

to be pledges at law as in equity, and not to 
affectmortgagee's rights andremedies, 168. 
Mortgagees, Powers of, 

powers incident to mortgages, 17S. 
mortgages to have certain ^wers, as if con- 
ferred in express terms, ib, 
to sell, to insure, to appoint receiver, ib. 
receipts for purchase money suffident dis- 
charges, ib, 
notice of sale to be given, 173, 174. 
but purchaser not bound to inquire as to, 

ib, 
remedy of persons damnified by sale. 16^ 
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TRUST PROPERTY ACT—conHnued. 

application of purchase money, 174. 

conveyance to the purchaser, ib. 

owner of charge may call for title deeds 

and conveyance of legal estate, ib, 
appointment of receiver, how to be made, ib. 
receiver to be deemed agent of mortgagor, ib, 
powers of receiver, ib. 
receiver may be removed, ib, 
commission to receiver, ib, 
receiver to insure if required, ib. 
application of moneys received by him, ib, 
this part of Act to relate to charges by way 

'of mortgage only, ib, 

PetitUm. See Trustees, Ac. 
Poieers. 

a deed attested f>y two witnesses, &c., 
sufficient execution of, 166. 

but not so as to defeat direction in in- 
' stminent creating, ib. 

sale under, not avoided by mistaken pay- 
ment to tenant for life, 166, 167. 

on purchaser paying value of timber, &;c., 
with interest, sjEile under, to be established 
by Court; ib, 

devisees in trust when real estate charged 
with debts, &c., may raise money charged 

* on estates either by sale or mortgage not- 
withstanding want of express power in 
wiU, 167. 

survivors or successors of such devisees to 
have the same power, ib, 

executors to have same power, &c., where 
testator's whole estate or interest in land 
charged not vested in any trustee, ib. 
but exercise of power operates only on 
testator's estate, &c., ib. 

pnrchasesB or mor£|;ageeB not bound to in- 
quire as to exercise of these powers, ib. 

sections 14, 15, and 16 not to alt'ect sales, 
&C., under wills coming into operation be- 
fore Act, ib. 

nor to extend to devises in fee or in tail, 
&c. , charged with debts, &c. , ib. 

Purchaser. See Fraudulent Concealment, 

Heeetver. See Mortgagt es, . Powers of. 

Rent charges. 

'release of part of land charged not to be an 
• extinguishment as to the whole, 166. 

Scintilla Juris — Seisin to Uses, 

not necessary to support future contingent 
or executory uses, 167. 

Trustees, Executors, and Administrators, 

trustees, &c., making payments under 
power of attorney, not to be liable by 
reason of the death, &c, of donor of 
power, 168. 
X>arty entitled to money to have his remedy 
against the person to whom it is paid, ib. 
liability of executors and administrators in 
respect of rents and covenants, &c., in 
leases after assignmeiitd thereof, 168, 169. 
how this liability may cease, ib. 
lessor's right to follow assetis of the de- 
ceased preserved, ib. 
liability of executors, &c. , in respect of rents, 
&c., in conveyances on rent-charce, 169. 
how this liability may cease, iS. 
grantor's right to follow assets, ib. 



TRUST PROPERTY ACT--^ontinued. 

executors and administrators after having 
given notices as in an administration suit 
may distribute assets, ib. 
not afterwards liable to claims of which 

they had no notice, ib. 
right of claimant or creditor to follow assets 

of the deceased preserved, ib. 
trustees, executors, and administrators may 
apply by petition or summons to Primary 
Judge in Equity for opinion, advice, &c., 
as to administration of trust estate, ib, 
form of application, ib. 
service and hearing of application, 169, 
170, 
trustees, &;c., acting upon opinion or ad- 
vice of Judse, how far deemed to have 
discharged their duty, 169. 
new trustees may be appointed on death, 
&c., 175. 
or where trustee nominated in will has 
died in lifetime of testator, ib. 
Trustees' indemnify. 

every trust instrument to bo deemed to 
contain clauses for the indemnity and re- 
imbursement of trustees, 17U. 
Trustees* potcers of sale. 

trustees empowered to sell may sell in lots, 

and either ty auction or private contract, 

171, 172. 

. whether hereditaments vested in them or 

not, ib. 

sale may be made under special conditions, 

and trustees may buy in, &c., 172. 
trustees exercising power of sale, &c., em- 
powered to convey, ib. 
moneys arising from sales, &c., to be laid 
out in other lands, 172. 
as indicated by instrument containing 
power, ib. 
no leaseholds under sixty years to he pur- 
chased, ib. 
money received may be applied in payment 

of incumbrances, ib. 
until purchase of lands, &c., money to be 

invested at interest, ib. 
trustees of renewable leaseholds may re- 
new, ib. 
money for equality of exchanore and for re- 
newal of leases may be raised by mortgage, 
&c., 172, 173. 
no sale, &c., to be made without consent 
of tenant for life, &c. , unless there be in- 
tention or will, &;c., 173. 
Uses. iSee Potcers. 
Uses, Future and Contingent. 

pro\'ision for cases of future and contingent 
uses, ib. 

USES AND TRUSTS. (27 Hen. VIII. c. 10). 
possession of lands to be in him that has 

the use, 176. 
provision where several persons seired, to 

the use of some or one of them, 177. 
saving of rights of feoffees to use, ib. 
land assured to the use that rent should be 

paid out thereof to some other, ih, 
a woman shall not have both a jointure and 

a dower of her husband's lands, ib, 
a woman shall be endowed whose jointure 

is recovered, i6. 
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USES AND TRUSTS— «on<w«M«(f. 

a jointure after marriage may be taken or 

refused by the wife, ib. 
no statute of recognizance extinguished 

hereby, 178. 

VALUATOU, SWORN. Sec Real Proper hj Act. 

VOLUNTARY SP:TTLEMENT. See C'onrcy- 

• ancfSt Fniwlulcnt. 

WARRANTIIOS (of Land) 

by tenant ft»r life, and collateral by ancestor 
without estate of inheritance, when void 
(4 Ann, c. 16), 0. 

WILIjS. See also Evidence^ dc. , Executors, dx. 
Corifif ruction off and restrictions upon. 
will to speak from death of testator, 188. 
what estates included in a residuary devise, 

ib. 
general devise of testator's land to include 

leasehold, as well as freehold lands, ib. 
what estates included in a general gift, ib. 
devise witliout limitation to paws the fee, t6. 
meaning of words '* die without issue," &c., 

188, 1 9. 
devise to trustees and executors to pass the 

fee, exce})t in certain cases, ls9. 
trustees under unlimited devise, when to 

take the fee, ib. 
devises of estates tail not to lapse, 189. 
gifts to children, &c., leaving issue at tes- 
tator's death not to lap:4C, w. 
Act not to extend to wills made before 

1810, ib. 
nor to estates pur autre vie of persons who 

died before 1840, t'^ 
devisee of real estate not to claifti payment 
of nirrtg.a<;e out of personal assets, '25. 
Ci'cdifors' PvotiCtion ug'tinH Alienations by Will, 
remedy against frauds on creditors by wills, 

17. 
all willfi of real estate void as against 

8])ccialty crcdit<»r, ib. 
creditors enabled to recover on bonds, &c., 
a^^ainst heir and devisee, 17, 18. 
if no heir, action maintainable against 

devisee only, IS. 
limitations for just debts, or portions 

for children not to be aifected, ib. 
heir liable, though estate sold before 
action brought, ib. 

Slea of rlcns per dci'C(nt, &c., ib. 
cvisecH to be liable the same as heirs, ib. 
real estate of traders to be assets in Courts 
of E(j[nity, it). 

cretliturs by specialty to be paid first, 
?■/). 

paro^ not to demur by or against infants, 19. 
infants to make conveyances under order 
of ('ourt, it). 
persons having a life interest may convey 

the fee, if estate ordered to be sold, ib. 
extension of provisions to mortgages as 
well as sale;?, ib. 

and to lands of a deceased debtor, 20. 
application of surplus money, ib, 
Knncnpative Willn. 

liow to be made and proved, 181, 182. 
rendered invalid, 187. 

soldiers' and mariners' wills excepted M to 
personal estate, 182, 187. 



WILLS— conrtuMtfA 

Perpetuities (39 & 40 Geo. IIL c. 98). 

no peraoii, by will or deed, &c., to dispose 
of property in such manner that the rents 
or produce shall be acciimulatcd for a 
longer time than life of settlor, or twenty- 
one years after his decease,' or during 
minority of any party living at his decease, 
or the minority of ]>er80U8 ben^tioially 
entitled, 184. 
any other direction void, and rents, &c. , 
go to the persons entitled thereto, ib, 
nothing herein to extend to any provisioii 
for payment of debts, or for raising por- 
tions for children, or touching produce of 
timber, ib. 

Requisites and attestation of Wills, 
before the let January, 1840 — 

all devises of lauds, &c. , to })e in writing 
and attested by three ox fpftr witnesses, 
&c., 181. ■• 

devisee of beneficial interest, attesting it, 
makes devise void, but he is a good wit- 
ness, 182. 

creditor attesting admitted a witness, ib, 

legatee paid, or refusing legacy, admitted 
a witness, 183. 

legatee, after refusal barred from Icjgwji 
but after acceptance may retain, ib, 

legatee attesting and dying in lifetime of 
tohtator, or before ho has received or 
refused legacy, may bo a good witness, ib, 

credit of witness to be determined by Court, 
ib. 

no devisee,- when devise made void, &c, 
being- csdimined as to execution of will 
shall take any benefit from same, ib, 

cases where validity of wills and com- 
petency of 'w itnesscs are uotatlected, 138. 
since the 1st Ji^iuary, 1810 — 

'svill to bo in writing and signed by testator 
in i)rcseuce of two witnesses at one time, 
187. 
when signature shall be deemed Talid, 
189, 190. 

execution of appointments, 187. 
exception as to soldiers' and mariners' 
wills, ib. 

Act not to aiTcct certain provisions of 11 
Geo. IV. & 1 Will. IV. c. 20, as to 
petty otlicers, &c., in nav^, ib, 

publication of will not requisite, ib. 
not void for incompetency of attesting 
witness, ib. 

gift to an attesting witness or hit or her 
husband or wife void, but witness admitted 
to prove, ib. 

creditors attesting to be competent wit- 
nesses, ib. 

executors competent witnesses, ib, 

may be registered in oHice of Registrar 
General, 142. 

Residues, Undisposed of, (11 Geo. IV & 1 Will 
IV. c. 40). 
when and for whom executors to be deemed 

trustees of, 149. 
executors still to take, where no parties 
entitled to, under Statute of Distribu- 
tions, ib. 
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WThLS—^iontinued, 

jRtvoecUion 0/. 

how to be revoked, 181, 187, 188. 
wiU revoked by marriage, 187. 

not to be revoked by presumption, 188. 
mode of revocation, 188. 
alteration to have no effect unless executed 

as a will, ib, 
how will xpvoked to be revived, ib. 
devise not to be rendered inoperative by 

subsequent conveyance or act, ib. 

What deviBobU, 
befOTe the 1st January, 1840 — 
estates pur atUre vie, 181, 186. 
all lands holden in socage, and none in chief 

or by knight's service, 179. 
a wiU of lands held in chivalry made of the 
whole shall be good for two parts, 180. 
how division of the two parts in three 
ihall be set forth, 181. 



WILLS— «ofiitnM«f. 

since the 1st January, 1840 — 

all property may be disposed of by will, 186, 
to what property power to extend, ib. 

Who may devise or not. • 

all persons having land, &c., may devise 

same, 179, 180. 
infants, femes coverts, limatics, &c., cannot 

devise, 181, 187. 
special provisions as to tenants pur autre 

vie, 181, 186. 

WORDS OF INHERITANCE. See Titles to 
Land, 

m 

WRIT OF EXECUTION. See Registration oj 
. JDeeds, Real Property Act, 
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